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AMENDMENTS TO RULES 


OF THE 


UNITED STATES CIRCUIT COURT OF APPEALS. 


First Circuit. 


At a session of the United States circuit court of appeals for the First 
circuit, held in the city of Boston. in the district of Massachusetts, on 
the twenty-third day of February, Anno Domini eighteen hundred and 
ninety-four. 


Present: Hon. LEBARON B. COLT, Circurr Jupce. 
Hon. WILLIAM L. PUTNAM, Crrcuit Junce. 
Hox. THOMAS L. NELSON, District JupGE. 


Ordered, the rules of this court are amended as follows: 


First: To the sixth paragraph of rule 14 is added: 


The testimony in such record shall embrace the viva voce proof in the dis- 
trict court, if the same, or the substance thereof, has been reduced to writing 
with the approval of its judge. The reasonable cost of so reducing the same 
to writing may be taxed as a part of the cost of the record, except so far as 
allowed as costs in the district court. 


Second: New paragraphs are added to rule 14 as follows: 


7. Further proof in instance causes in adiniralty shall include only that 
which could not with diligence have been had at the trial below, or which 
was there rejected, or was omitted through misapprehension, provided the 
evidence be accompanied with a certificate of counsel showing reasonable ex- 
cuse for the misapprehension. Except by order of the court first obtained, 
merely cumulative proofs shall not be so taken; but for this purpose the evi- 
dence of witnesses who had different duties, interests, or opportunities of 
observation, will not ordinarily be held cumulative in cases of collision or 
other maritime tort. 

8. Such further proof may be taken after the appeal is allowed, in the man- 
ner provided by law for depositions de bene esse, or by an examiner ap- 
pointed by any circuit or district judge, or selected by the parties, or upon 
interro, atories and commissions as provided in rule 44 of the circuit courts 
of this circuit, mutatis mutandis. It must be taken and filed forthwith after 
it is obtainable, but it cannot, except by order of the court, be taken or filed 
within thirty days before any svssion at which the cause may be heard as 
provided in paragraph 2 of rule 17, nor thereafterwards until the cause has 
been postponed to the next term or session. 

9. Objections to further provf shall be filed with the magistrate and re- 
turned with the evidence. Within seven days after the evidence is taken, the 
party so objecting may file in print a motion to suppress the same, with a 
copy of the objections and a brief. The other party may within seven days 
thereafter file in print a counter-statement and brief. The objections and 
counter-statement, so far us they contin matters of fact dehors the record, 
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shall be verified by affidavit. The court will consider the objections in ad- 
vance of the trial, or in connection therewith, as it may in each case deter- 
mine, and without oral arvument, and will order suppressed evidence not 
rightfully taken. The party taking the evidence so suppressed shall pay the 
costs arising therefrom, including the printing thereof. 

10. Nothing herein shall exclude applications for leave to take further 
proof, or objections thereto, in advance of the takin thereof, or objections 
touching the formalities of taking it; but the latter must be brought to the 
attentiou of the court forthwith arter the evidence is tiled. 


JUDGES 


OF THE 


UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 


Hon. 
Hon. 
Hon. 
Hon. 
Hox. 
Hon. 
Hon. 


Hon. 
Hox. 
Hox. 
Hox. 
Hox. 
Hox. 
Hon. 
Hon. 
Hon. 


Hon. 
How. 


CIRCUIT AND DISTRICT COURTS. 


FIRST CIRCUIT. 


HORACE GRAY, Circuit Justice. 

LE BARON B. COLT. Circuit Juper 

WILLIAM L. PUTNAM. Circuit JUDGE. 

NATHAN WEBB, District JUDGE, MAINE. 

EDGAR ALDRICH, District JupGe, New Hawrsurre. 
THOMAS L. NELSON, DISTRICT JUDGE, MASSACHUSETTS. 
GEORGE M. CARPENTER, District JupGe, RHODE ISLAND. 


SECOND CIRCUIT. 


SAMUEL BLATCHFORD, Circurtr Justice. } 

WILLIAM J. WALLACE, CIRCUIT JUDOB. 

E. HENRY LACOMBE, CırcuIT JUDOB. 

NATHANIEL SHIPMAN, CırcUIT JUDGE. 

WILLIAM K. TOWNSEND, DiısTRICT JUDGE, CONNECTICUT. 
ALFRED C. COXE, DiısrrRicT Jubee, N. D. New YORK. 
ADDISON BROWN, DısTRIcCT JuDae, 8. D. NEw York. 
CHARLES L. BENEDICT, District Juopa@r, E. D. New York 
HOYT H. WHEELER, DiısrRicr JUDGE, VERMONT. 


THIRD CIRCUIT. 


GEORSE SHIRAS, JR., CIRCUIT JUSTICE. 
MARCUS W. ACiIE3ON, CIRCUIT JUDGE, 


1 Deceased July 7, 1593. 
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Hon. 
Hon. 


Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 


Hon. 
Hon. 


JUDGES OF THE COURTS. 


GEORGE M. DALLAS. Crrcort JUDGE. 

LEONARD E. WALES, District Jupes, DELAWARB. 

EDWARD T. GREEN, District Jupaz, New Jerser. 

WILLIAM BUTLER. District Jupeg, E. D. PENNSYLVANTA. 
JOSEPH BUFFINGTON, Distaicr Juper, W. D. PENNSYLVANIA 


FOURTH CIRCUIT. 


MELVILLE W. FULLER, Circu Justicog. 

HUGH L. BOND, Crrcuit Jcper. ! 

NATHAN GOFF, Crreurr Junge. 

THOMAS J. MORRIS, District JUDGE. MARYLAND. 

AUGUSTUS S. SEYMOUR, District Jupee, E. D. Norta Carota 
ROBERT P. DICK, Distaicr Jupce, W. D. Norta Carona. 


CHARLES H. SIMONTON, District Jupag, E. and W. D. SoutH Caro 
LINA. 


ROBERT W. HUGHES, Disrricr Juper, E. D. Vaiia 
JOHN PAUL, District Joper, W. D. VIRGINIA. 


Hon. JOHN J. JACKSON, Jr.. Disrricr Joves, West Vireinirz 


Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hon. 
Hox. 
Hox. 
Hon. 
Hon. 


How. 
Hon. 


FIFTH CIRCUIT. 


HOWELL E. JACKSON, Circuit Justice. 

DON A. PARDEE. Circuit JUDGE. 

A. P. McCORMICK, Circurt JUDGE. 

JOHN BRUCE, District Juper, M. ann N. D. ALABAWA 
HARRY T. TOULMIN. District Joper, 8. D. ALABAWA 
CHARLES SWAYNE, Districr Jupeg, N. D. Fuoripa 
JAMES W. LOCKE, District Jupeg, S. D. FLORIDA. 
WILLIAM T. NEWMAN, Districr Jupes, N. D. Gronara. 
EMORY SPEER, District Jupa@sg, S. D. GEORGIA. 
EDWARD C. BILLINGS, District Jupoe, EB. D. Louistana ® 
ALECK BOARMAN, District Juper, W. D. LOVIBIAN A. 
HENRY C. NILES, District Jopeg, N. anp 8. D. Mississipec 
DAVID E. BRYANT, Districr Jupaz, E. D. Texas 

JOHN B. RECTOR, District Jupcs, N. D. Texas. 
THOMAS S. MAXEY, Disraict Jopas, W. D. Texas 


SIXTH CIRCUIT. 


HENRY B. BROWN. Crracurr JUstice. 
HOWELL E. JACKSON, Circuit Jup@r ® 


1 Deceased Oct. 24, 1513. 
* Deceased Dec. 1, 1593. 
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JUDGES OF THE COURTS. vii 


WILLIAM H. TAFT, CrrcurrT JUDGE. 

HORACE H. LURTON, CrrcuiT JUDGE. 

JOHN WATSON BARR, District JupGe, KENrucky. 
HENRY H. SWAN, District JupGE, E. D. MIcanIeGan. 
HENRY F. SEVERENS, District Jupa@r, W. D. Micaican. 
AUGUSTUS J. RICKS, Districr Jupaez, N. D. Omio. 
GEORGE R. SAGE, Districr Jupaesr. S. D. Oxo. 

D. M. KEY, Districr JupeGe, E. anp M. D. TENNESSEE. 
ELI 8S. HAMMOND, District Juper, W. D. TENNESSER 


SEVENTH CIRCUIT. 


JOHN M. HARLAN, Circuit Justice. 

WALTER Q. GRESHAM, Crrcorr Jupce.! 

WILLIAM A. WOODS, Crrourr Jupce. 

JAMES G. JENKINS, Crrcorr Junce.? 

PETER S. GROSSCUP, District JupGe, N. D. ILninors. 
WILLIAM J. ALLEN, District JupaGeE, S. D. ILLINors. 
JOHN H. BAKER, District Juper, INDIANA. 

JAMES G. JENKINS, District Juper. E. D. Wisconstn 3 
WILLIAM H. SEAMAN, Districr Jupas, E. D. Wisconsin. 
ROMANZO BUNN, District Jupas, W. D. WIsconstn. 


EIGHTH CIRCUIT. 


DAVID J. BREWER, Crrcuit Justics. 

HENRY C. CALDWELL, Circuit JopGer. 

WALTER H. SANBORN, CırcUIT JUDGE. 

JOHN A. WILLIAMS, District Jupes, E. D. Arkansas. 
ISAAC C. PARKER, Districr Jupa@z, W. D. ARKANSAS. 
MOSES HALLETT, DısTRICT JUDGE, COLORADO. 

OLIVER P. SHIRAS, DısTRICT JUDGE, N. D. Iowa. 

JOHN 8. WOOLSON, District Jupeaer, 8. D. Iowa. 
CASSIUS G. FOSTER, District JupGe, Kansas. 
RENSSELAER R. NELSON, District Jupa@sr, MINNESOTA 
AMOS M. THAYER, District Jupeer, E. D. Mrssourt. 
JOHN F. PHILIPS, Disrricr Jupar, W. D. Missouri. 
ELMER 8. DUNDY, District Jupce. NEBRASKA. 
ALFRED D. THOMAS, District JUDGE, Norta DAKOTA 
ALONZO J. EDGERTON, District Juper, SoutH Dakota 
JOHN A. RINER, District JupGse, Wyo mine. 


1 Appointed Secretary of State, U. 8. March 6, 1893. 
*Commissioned Cicrcuit Judge, March 23, 1893. 
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JOSEPH McKENNA, Crircurt JUDGE. 

WILLIAM B. GILBERT, Circort Juper. 

WM. W. MORROW, District Juoper, N. D. CAaLirornta. 
ERSKINE M. ROSS, Districr JupeE, S. D. CALIPORNIA 
HIRAM KNOWLES, District JUDGE, MONTANA. 
CORNELIUS H. HANFORD. District JupGE, WASHINGTON. 
THOMAS P. HAWLEY, District Jup@eE, NEVADA. 
CHARLES B. BELLINGER, District JupDGE. OREGON. 
JAMES H. BEATTY, District Jupar. Ipaito. 
WARREN TRUITT, District JUDGE, ALASKA 
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(56 Fed. 529, — U. S. App. —.) 
CRASWELL v. BELANGEHR. 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 75. 


1. Removal OF CausEsS—DIVERSE CITIZENSHIP—RECORD. 

The complaint originally filed in a cause that was afterwards removed 
to the United States circuit court alleged that plaintiff was a resident 
of the state of Washington, and defendant was a resident of Prince Ed- 
ward’s island, in the dominion of Canada, on certain dates therein men- 
tioned, all of which were prior to the bringing of the action. The peti- 
tion for removal alleged that ‘said suitisa controversy between plaintitf, 
a citizen of Washington, and this defendant, who is * * * a citizen of 
the British empire,” ete. Held, that it does not affirmatively appear that 
this diversity of citizenship existed at the time the action was commenced, 
and the circuit court had no jurisdiction. 


2 Same—APPEAL—REVERSAL—CostTs. 

As it appears that the improper removal in such case is solely the 
fault of the defendant in failing to state in his petition the necessary 
jurisdictional facts, the reversal of the judgment against him on a writ 
of error brought by him must be at his costs. 


In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

At Law. Action by Mary E. Belanger against Robert H. Cras- 
well for breach of marriage promise. There were verdict and judg- 
ment: for plaintiff in the court below, and the defendant brings 
error. Judgment reversed. 


James Hamilton Lewis, for plaintiff in error. 
George W. Tyler, (Tyler, Hays & Tyler, on the brief,) for defend- 
ant in error. 


Before McKENNA and GILBERT, Circuit Judges, and HAW. 
LEY, District Judge. 


HAWLEY, District Judge. This action was commenced in the 
superior court of the state of Washington for the county of Jeffer- 
v.6c.c.aA.—1 
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son on October 12, 1891, by the defendant in error, (plaintiff in 
the court below,) to recover damages for breach of promise of 
marriage. The plaintiff in error, (defendant in the court below,) 
before the time for answer expired, appeared and filed a petition 
and bond for the removal of the case from the state court to the 
United States circuit court for the district of Washington, where- 
upon the state court made an order allowing the removal, and pro- 
ceeded no further in the case. The record from the state court wus 
filed in the United States circuit court on the 24th of March, 1892. 
No objection was ever made by either party as to the sufficiency 
of the record to authorize the: removal of the case. The case was 
tried in the circuit court, and resulted in favor of the defendant in 
error. 

The plaintiff in error in this court, at whose instance the case 
was removed from the state court, now claims, for the first time, 
that the circuit court had no jurisdiction to hear or try the case. 
The question of jurisdiction is to be determined by the test of the 
sufficiency of the record to show the necessary diversity of the 
citizenship of the parties. Upon this point the complaint alleges 
“that defendant is, and at all the times hereinafter stated was, a 
resident of Bloomfield, Prince Edward’s island, in the dominion of 
Canada, * * * and that the plaintiff is a resident of Port 
Townsend, in the state of Washington.” The various times alluded 
to in the complaint refer to certain dates in the years 1884, 1888, 
1890, and 1891. The petition for removal states that “said suit is a 
controversy between the plaintiff, who is a citizen of the state 
of Washington, and this defendant, who is not a citizen of the 
state of Washington, and is a foreign citizen and subject; that is 
to say, a citizen of the British empire, and a subject of her Britan- 
nic majesty, Queen Victoria.” It does not affirmatively appear 
from these statements that at the time of the commencement of 
the action the plaintiff therein was a citizen of the state of Wash- 
ington, or that the defendant therein was a citizen of the dominion 
of Canada. The record is silent as to the citizenship of the par- 
ties at that time. This omission is fatal to the jurisdiction of the 
circuit court. The supreme court of the United States has re- 
peatedly and uniformly held: 

1. That in order to justify the removal of a cause from a state 
court to the national courts the necessary jurisdictional facts 
must affirmatively appear in the record of removal, that no pre- 
sumptions can be indulged in, in favor of the jurisdiction of the 
national courts, and that, where the jurisdiction of the national 
courts does not affirmatively appear in the record, the appellate 
court will on its own motion notice the defect. Robertson v. Cease, 
97 U. 8. 648; Turner v. Trust Co. 106 U. S. 554, 1 Sup. Ct. Rep. 
519; Railway Co. v. Swan, 111 U. 8. 379, 4 Sup. Ct. Rep. 510; Tim- 
mons v. Land Co., 139 U. S. 378, 11 Sup. Cj- Rep. 585. See, also, 
Telephone Co. v. Robinson, (5th Circuit,) 2 U. S. App. 148, 1 C. C. A. 
91, 48 Fed. Rep. 769, and authorities post. 

2. That in order to authorize the removal of a cause, the diver- 
sity of the citizenship of the parties must be shown to exist at the 
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time of the commencement of the action, as well as at the time 
of the filing of the petition for the removal. Gibson v. Bruce, 108 
U. S. 561, 2 Sup. Ct. Rep. 873; Railway Co. v. Shirley, 111 U. S. 358, 
4 Sup. Ct. Rep. 472; Railway Co. v. Swan, 111 U.S. 379, 4 Sup. Ct. 
Rep. 510; Akers v. Akers, 117 U. S. 197, 6 Sup. Ct. Rep. 669; Ste- 
vens v. Nichols, 130 U. 8. 230, 9 Sup. Ct. Rep. 518; Jackson v. Allen, 
132 U. S. 27, 10 Sup. Ct. Rep. 9; Graves v. Corbin, 132 U. 8. 591, 10 
Sup. Ct. Rep. 196; La Confiance Compagnie v. Hall, 137 U. S. 61, 
11 Sup. Ct. Rep. 5. That an averment as to the residence of the 
parties is not the equivalent of an averment of citizenship for the 
purpose of giving the national courts jurisdiction. Robertson v. 
Cease, 97 U. 8. 648; Insurance Co. v. Rhoads, 119 U. 8. 237, 7 Sup. 
Ct. Rep. 193; Everhart v. College, 120 U. 8. 223, 7 Sup. Ct. Rep. 
555; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. Rep. 873. See, 
also, Telephone Co. v. Robinson, (5th Circuit,) 2 U. S. App. 148, 1 
C. ©. A. 91, 48 Fed. Rep. 769; Tinsley v. Hoot, 2 U. S. App. 548, 3 
C. C. A. 612, 53 Fed. Rep. 682. 

3. That, where the record (as in this case) does not affirmatively 
show that the circuit court of the United States had jurisdiction, 
the judgment will be reversed without any inquiry into the merits; 
but, where it appears (as it does here) that the fault of the im- 
proper removal of the case rests solely with the plaintiff in error 
in failing to state in his petition for removal the necessary juris- 
dictional facts, the reversal must be at his costs. Railway Co. v. 
Swan, 111 U. 8. 379, 4 Sup. Ct. Rep. 510; Hancock v. Holbrook, 
112 U. 8. 229, 5 Sup. Ct. Rep. 115; Halsted v. Buster, 119 U. 8. 341, 
7 Sup. Ct. Rep. 276; Clay v. College, 120 U. S. 223, 7 Sup. Ct. Rep. 
505; Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. Rep. 873; Ste- 
vens v. Nichols, 130 U. S. 230, 9 Sup. Ct. Rep. 518; Graves v. Corbin, 
132 U. 8. 590, 10 Sup. Ct. Rep. 196. 

These authorities conclusively show that the state court had no 
authority to remove this case, and that the circuit court had no 
jurisdiction in the premises. The judgment of the circuit court 
is therefore reversed, with costs against the plaintiff in error, 
(defendant in the court below,) and this case is remanded, with 
directions to the circuit court to enter a judgment against him 
for the costs incurred in the circuit court, and in this court, and 
thereupon to remand the case to the state court from whence it 
came, 





(56 Fed. 542, — U. S. App. —.) 
CARTER v. RUDDY et al. 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 56. 


TiITLE—HAa.LF-BREED ScRIP—LOCATION. 

Plaintiff in ejectment claimed as the grantee of land upon which a half- 
breed Sioux Indian had located scrip issued to him under Act Cong. July 
17, 1854, which scrip was not transferable, but was issued to designated 
individuals in exchange for the interest acquired by them, collectively, 
urder a former treaty. Held, that the scrip, and the location of it, did 


4 C. C. A. REPORTS, Vol. ô. 


not ves! th. legal title in the plaintiff’s grantor, and it was proper to in- 
struct the jury that they should disregard the location and the deed to 
plaintiff as evidence of title, and only regard them as evidence explain- 
ing his entry, possession, and good faith. 


2. SamE—INSTRUCTIONS—POSssESsION OF ENTIRE TRACT. 

The court instructed the jury that if the half block sued for was held by 
plaintiff in one tract, and was so marked out that defendant could know 
its location, and plaintiff had possession of any part of it, such possession 
extended to the entire tract, but that if it was cut up into separate and 
distinct lots, and su murked on the ground, then he must show possession 
of all thereof. Held, that after this it was not error to refuse plaintiff's 
request to instruct that if the jury found that he had built two houses on 
the half block in question, and that he occupied one of them by his tenant, 
then he was in possession of the whole of such tract, and was entitled 
to recover. ` 


In Error to the Circuit Court of the United States for the Dis- 
trict of Idaho. 

At Law. Action of ejectment by Edward D. Carter against 
Charles Ruddy and others, in which defendants had judgment, and 
plaintiff brings error. Affirmed. 


John R. McBride and W. B. Heyburn, (Albert Allen, on the brief,) 
for plaintiff in error. 

Walter A. Jones, (Frank Ganahl, on the brief,) for defendants 
in error. 


Before McKENN A, Circuit Judge, and HAWLEY and MORROW, 
District Judges. 


McKENNA, Circuit Judge. This is an action of ejectment. 
Plaintiff in error, who was also plaintiff in the court below, claims 
title by deed from one Walter Bourke, by his attorney in fact, W. R. 
Wallace. Bourke, it is claimed, was a half-breed Sioux Indian, 
to whom was issued scrip under the act of July 17, 1854, entitled 
“An act to authorize the president of the United States to cause to 
be surveyed the tract of land in the territory of Minnesota belonging 
to the half-breeds or mixed bloods of Dacotah or Sioux nation of 
Indians, and for other purposes.” The act authorizes the president 
to exchange for a relinquishment of the interest the said Indians 
derived by the ninth article of the treaty of Prairie du Chien of 
15th July, 1830, (7 Stat. 330,) for certificates or scrip for the same 
amount of land to which each Indian would be entitled in case of 
a division of the said reservation pro rata among the claimants, 
“which certificates or scrip may be located upon any of the lands 
within said reservation not now occupied by actual and bona fide 
settlers of the half-breeds or mixed bloods, or such other persons 
as have gone into said territory by authority of law, or upon any 
other unoccupied lands subject to pre-emption or private sale, or 
upon any other unsurveyed lands, not reserved by government, upon 
which they have, respectively, made improvements.” In other 
words, the exchange was of a general title for the opportunity to 
acquire titles in severalty of specific tracts of said reservation, 
actually occupied by each Indian, or the right to acquire, acre 
for acre, other lands of the public domain not reserved, upon which 
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improvements might be made. The scrip was not transferable. 
A piece of scrip for 80 acres, issued under said act to said Walter 
Bourke, was located by his agent, Wallace, on land of which the 
block in controversy is a part. After this location had been made, 
and a certificate issued by the United States land office at Coeur 
D’Alene city, the commissioner of the general land office canceled 
it, having discovered that the scrip had been duplicated, by an 
order of the commissioner, some years before, and the duplicate 
located on some lands in Dakota in 1880. 

The plaintiff, however, contends that the commissioner had no 
power to cancel the location, and that by it the title to the lands 
passed to his grantor. As to the power of the commissioner, we 
express no opinion, because, granting the location to be valid, we 
do not think it passed the legal title to plaintiff’s grantor. The 
scrip and its location were not the legal title. They were but the 
means of obtaining it. The plaintiff therefore, not having the legal 
title, could not recover, except on prior possession; and the court 
did not err in instructing the jury that “they should disregard 
the location and deed as evidence of title, and only regard them 
as evidence explaining plaintiff’s entry and possession and good 
faith.” It is well settled that one having only an equitable title 
cannot maintain ejectment in the federal courts. Langdon v. 
Sherwood, 124 U. 8. 74, 75, 8 Sup. Ct. Rep. 429; Foster v. Mora, 98 
U. S. 425; Johnson v. Christian, 128 U. 8. 382, 9 Sup. Ct. Rep. 87; 
Hooper v. Scheimer, 23 How. 235; Fenn v. Holme, 21 How. 481. 

The plaintiff alleged possession as well as title, describing the land 
sued for as the N. 3 of block 22, in the said town of Wallace, bound- 
ing it by certain streets, except two separate lots, pieces, and par- 
cels of land described on the plat of said town as lots 12 and 20 in 
said block 22, each of said lots being 25 feet wide and 100 feet long. 
The property is therefore situate within the limits of said town, 
and the evidence is conflicting as to whether it was marked on 
the ground into lots, streets, and alleys at the time of plaintiff’s 
purchase. His deed describes it as block 22 in said town of Wal- 
lace, consisting of 24 town lots, bounded by certain streets. He 
claims, however, that he took and held it as one tract. The allega- 
tion of possession was denied by the defendants. Therefore, what 
possession he took and held, and what possession he had at the 
time of the entry of defendants, were submitted to the jury, and 
they found against him. Their verdict is conclusive unless there 
was error in giving or refusing instructions, or in the admission or 
rejection of testimony. | 

The plaintiffs counsel urged as error the refusal of the court 
to give the following instructions: 


“The plaintiff has introduced evidence showing that prior to the entry of 
defendunts upon the north half of block 22 the plaintiff had erected 
two houses on the said north half of said block, and at the time of the 
entry of defendants the plaintiff was in the actual possession of at least one 
of these houses by his tenant, and such possession is the actual possession 
of all the said north half of said block 22, and your verdict must be for the 
plaintiff. * * * The jury are instructed that if they believe that plaintiff 
bad erected two houses on the north half of block 22 prior to the entry of 
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the defendants, and at the time of such entry by defendants was in the 
actual occupancy of either of said houses by himself or his tenants, then the 
plaintiff is entitled to recover.” 


But the court, after stating the contention of the parties as to 
possession, and as to the unity of the tract, or its separation into 
lots, instructed the jury as follows: 

“+ + * It is the law that where a party holds a tract of land as a sep- 
arate and distinct tract, and as one tract, under a claim of title, as the 
boundaries of the tract arc so designated, described, and marked that they 
may be known, his possession, either by himself or tenants, of a part of the 
tract, operates as possession of all. If in this case, you find that this half 
block was held by plaintiff as one tract or parcel of land, and that it was so 
marked out or designated in any way that defendants could know its location, 
and plaintiff had possession of any part of it, such possession extended to, 
and gave him possession of, the entire tract; but if, on the contrary, it was 
cut up into separate and distinct lots, and so marked upon the ground, and 
treated as distinct tracts, then he must show the possession of all there- 


of. * * *” 

It was not error, therefore, to refuse the instructions requested. 
It may be observed that plaintiff alleged that the lots which he 
claims to have been in possession of tenants were “two separate lots. 
pieces, and parcels of land” from the land sued for. Can their 
possession, therefore, be the possession of land from which thev 
were “separate?” 

We do not think it is necessary to review each assignment of 
error separately. The 3d to the 10th, both inclusive, and 16th, 
17th, and 18th, were based on the effect of the location as title, 
and are decided with it. In view of the instructions of the court 
as a whole, we do not think the court erred in refusing or in giving 
instructions. Those given fairly stated the law suitably to phases 
of the testimony, and the contention of the parties, and there was 
no error prejudicial to plaintiff in the admission or rejection of 
testimony. Judgment is therefore affirmed. : 


(56 Fed. 545, — U. S. App. —.) 
BLACKBURN et ax. v. WOODING. 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 65. 


1. FEDERAL COURTS—JURISDICTION—DIVERSE CITIZENSUIP—NEW STATES. 

Act Feb. 22, 1889, § 23, providing for the admission of Washington asa 
Sstat2, provides that all cases pending in the territory at the time of its 
admissicn, and arising within its limits, whereof the circuit court es- 
tablished by that act might have bad jurisdiction had it existed when the 
action was commenced, may, at the request of either party, be transferred 
to such circuit court. Held, that this applied to pending actions between 
a resident of ihe territory and a citizen of a state. Dorne v. Mining Cu., 
43 Fed. Rep. 690, and Herman vy. McKinney, Id. 689, approved. Stras- 
burger v. Beecher, 44 Fed. Rep. 209, Johnson v. Bunker Hill, ete, Co., 
46 red. Rep. 417, and Nickerson v. Crook, 45 Fed. Rep. 658, disapproved. _ 

2. EquityY—CANCELLATION OF DEED—COMMUNITY PROPERTY. 

Plaintiff and his first wife held certain land as community property, 

and, after her death and his second marriage, he contracted to convey it 
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for $6,000, believing himself to be the sole owner. This contract was aban- 
doned because, as he stated to the purchaser, his wife refused to join 
in a deed. A verbal agreement was then made by which plaintiff was to 
acccpt $3,000 for his interest, and the wife a much larger sum for her al- 
leged interest. The purchaser at this time discovered that the second 
wife had no interest whatever, but that the first wife’s interest descended 
to her children. He, however, paid the $3,000, and procured a warranty 
deed for the whole tract from plaintiff, and then refused to perform 
the other part of the contract on the ground that the wife had no inter- 
est to convey. Held, that the deed should be canceled as having been 
procured by the purchaser’s deceit. 49 Fed. Rep. 902, reversed. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington, Western Division. 

In Equity. This was a suit by Barbee T. Blackburn and Sadie 
M. Blackburn, his wife, against Charles T. Wooding, to procure 
the cancellation of a deed from plaintiffs to defendant. The court 
below dismissed the bill, (49 Fed. Rep. 902,) and plaintiffs appeal. 
Reversed. 


Galusha Parsons, for appellants. 
O. V. Linn, for appellee. 


Before McKENNA, Circuit Judge, and HAWLEY and MORROW, 
District Judges. 


McKENNA, Circuit Judge. This case was originally brought in 
the courts of Washington when it was a territory, and removed, 
after the admission of the state into the Union, into the circuit 
court on motion of appellants. Afterwards a motion was made 
by them to remand it to the state court on the ground that the cir- 
cuit court had no jurisdiction. The plaintiffs were at the time 
of the commencement of the action, and are now, citizens of the 
state of California; the respondent at the time of the commence- 
ment of the action was a resident of the territory of Washington, 
and afterwards a citizen of the state of Washington. It is con- 
tended that under section 23 of the act of February 22, 1889, for 
the admission of Washington and other territories, the circuit 
court had no jurisdiction. No federal question is involved in the 
case, and the jurisdiction, if it exist, depends upon diverse citizen- 
ship of the parties. Section 23 provides that as to all cases pending 
in the district courts of any of the territories named at the time 
of its admission into the Union as a state, and arising within the 
limits of such state, whereof the circuit and district courts by the 
act established might have had jurisdiction under the laws of the 
United States had such courts existed at the time of the commence- 
ment of such cases, the circuit and district courts shall be respec- 
tively the successors of the district courts of the territory; that 
as to all other cases the courts established by such state shall be 
the successors of the territorial courts. Provision is made for files 
of the records, and it is also provided a transfer should not be made 
to a federal court except upon the written request of one of the 
parties, filed in the proper court; if not requested, the case to pro- 
ceed in the state court. These provisions have received opposite 
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construction at circuit when the ground of jurisdiction is alleged 
to be the diverse citizenship of parties. 

In Dorne v. Mining Co., 43 Fed. Rep. 690, and in Herman v. Mce- 
Kinney, Id. 689, federal jurisdiction was sustained, but in Stras 
burger v. Beecher, 44 Fed. Rep. 209, Johnson v. Bunker Hill, etc., . 
Co., 46 Fed. Rep. 417, and Nickerson v. Crook, 45 Fed. Rep. 658, it 
was rejected. The question, therefore, is seriously disputable. It 
will be observed that the statute makes jurisdiction depend on not 
what existed at the time of the admission of Washington into the 
Union, but what might have existed “at the commencement of the 
case.” The test is what would have existed under the supposition 
of the existence of a circuit court of the United States. Manifestly, 
a state would have existed, and therefore citizens of a state. If 
a case had arisen between one of them and a citizen of another 
state, it would have been a controversy between citizens of different 
states, and the circuit court would have had jurisdiction under the 
laws of the United States, and there would have been a case to be 
transferred under section 23. In his opinion in Johnson v. Bunker 
Hill, ete., Co., supra, Judge Sawyer took a different view. In that 
case the learned judge construed the act admitting Idaho into the 
Union, and, reviewing the decision of Judge Edgerton in Dorne v. 
Mining Co., 48 Fed. Rep. 690, said that it depended upon the as- 
sumption that no circuit court of the United States can exist ex- 
cept in a state admitted into the Union. This assumption the 
learned judge rejected, and said: 

“The supposed existence of a circuit court of the United States for the 
district of Idaho by no means authorizes, also, a supposed imaginary state of 
Idaho. We cannot concur in the statement that no circuit court of the 
United States z2an exist except in a state admitted into the Union. We 
know of nothing in the constitution to prevent congress from creating just 
such a court as we now have, in its wisdom, if it had seen fit to do so, for ad- 
ministering the purely national laws as in the case of a state, leaving the ter- 
ritorial laws enacted by its legislation to be administered in the territorial 
courts, instead of mingling therein administration in the territorial courts, 
as is now done.” 

But we think the learned judge overlooked the fact that the cir- 
cuit court mentioned in the act is a court clothed with the judicial 
power under the constitution, and not a territorial court, which 
congress could create under its legislative power over the terri- 
tories. It was competent for congress to create a court in the ter- 
ritory of Idaho or Washington, and call it a “circuit court,” and 
give it what jurisdiction it pleased, but it could not invest such 
court with any part of the judicial power defined in the constitu- 
tion, and which the circuit courts are created to exercise. This 
was decided early in the case of Insurance Co. v. Canter, 1 Pet. 546, 
and repeated in Benner v. Porter, 9 How. 242. Territorial courts, 
therefore, are not courts of the United States, as was said by Chief 
Justice Chase in Clinton v. Englebrecht, 13 Wall. 447. Hence it 
necessarily follows that the existence of a circuit court supposes 
the existence of a state; and the record shows that under this sup- 
position the parties to the case would have been citizens of differ- 
ent states; and it also shows that, at the time of the transfer, such 
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diversity existed. The circuit court, therefore, did not err in re- 
fusing to remand the case, and this court has jurisdiction. 

The facts on the merits are as follows: In 1884 there was issued 
by the United States to the plaintiff Barbee T. Blackburn a pat- 
ent to the land in controversy, he then being married to M. W. 
Blackburn, who afterwards died, leaving children. In 1887 he 
married his coplaintiff. During the lifetime of his former wife, 
and at the time of his marriage with his coplaintiff, he lived in 
the state of Kansas. Believing him to be the sole owner of the 
land, the following telegrams passed between him and C. E. Jame- 
son & Co., of Washington territory: 

“Montesano, W. T., February 15th, 1889. 

“B. T. Blackburn, Fall Brook, California: Wire us forty-day refusal on sec- 
tion six, township seventeen, range nine. 0. E. Jameson & Co.” 

“Fall Brook, California. 

“C. Ð. Jameson, Montesano, Washington: Six thousand buys section six. 

“B. T. Blackburn.” 
“Montesano, W. T., February 18th, 1889. 
“B. T. Blackburn, Fall Brook, California: Have sold six at six thousand. 


Make warranty deed to Charles T. Wooding, and send to Aberdeen bank. 
Money is deposited there. C. E. Jameson & Co.” 


To the last telegram plaintiff wrote as follows: 


“Fall Brook, California, February 21st, 1889. 
“Cc. E. Jameson—Dear Sir: Your dispatch received, and contents carefully 
voted. I have not received my patent; only have the receipts. You say send 
deed. You fill out a deed, and send it with draft for six thousand dollars to. 
West Fall Brook Banking Company, with instructions to deliver draft to me on 
receipt of deed delivered to them, properly signed and acknowledged. 
“Yours, truly, B. T. Blackburn.” 


—To which he claims he received no reply, and considering the 
negotiations at an end, and being desirous of selling the land, sent 
a power of attorney to G. F. Westfall, of Montesano, who had been 
his partner, and his wife sent a power of attorney to one J. W. 
Cheatham. Cheatham subsequently had an interview with Jame- 
son, and the latter testified that— 


“Cheatham said he represented Mrs. Blackburn, who had refused to sign 
the deed, as she had learned that the property was worth more than six 
thousand dollars. I asked him what he proposed to do about it. He said 
he proposed to do this: To ascertain the market value of the section, and, if 
he found it to be sixteen thousend dollars, why, Mrs. Blackburn would deed 
upon paying her one half of that, or eight thousand dollars. He said that Mr. 
Blackburn proposed to stand by his bargain, and was perfectly willing to 
deed and carry out his part of the contract. So we went down to Aberdeen 
to ascertain the value of the property. I had informed Mr. Thomas of Mr. 
Cheatham’s being here, and he came up. I do not remember the valuation 
he put on the property when he got here. I think he proposed to execute 
a deed for Mrs. Blackburn upon the payment of seven or eight thousand 
dollars. Mr. Westfall was to carry out Mr. Blackburn's contract under his 
power of attorney from Mr. Blackbuw7n, and the consideration was to be three 
thousand dollars.” 


A. verbal arrangement was then entered into between the par- 
ties, and the court below finds—and the evidence sustains the find- 
ing—that Barbee T. Blackburn was to execute and deliver to the 
defendant a warranty deed for the consideration of $3,000, and that. 
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Sadie M. Blackburn should give a quitclaim deed for an additional 
sum of $11,489. The value of the property was $22,978. The court 
also finds that the deed to the defendant was executed and de- 
livered in pursuance of this agreement, but, after receiving it he 
declined to receive Mrs. Blackburn’s deed, or pay the sum agreed 
to be paid. It is extremely doubtful if the deed was delivered, or 
that Barbee T. Blackburn acted otherwise than in perfect good 
faith. His interest was a bargain at $6,000; it was a great bar- 
gain at $3,000, and, further, he was willing to convey it. The 
court finds that the property was the community property of 
Blackburn and his first wife, and that her heirs, not Sadie M. 
Blackburn, owned an undivided half of it by the laws of Washing- 
ton. If so, he had no power to convey but an undivided half of the 
land. But the defendant desired more, and got more by decep- 
tion. His right was to refuse to proceed with the contract, or 
accept Blackburn’s interest, paying a proportionate part of the 
price for the whole, or sue for damages. He did not choose to do 
either, but, as the evidence shows and the court finds, he entered into 
another contract with plaintiff's representatives, Cheatham and 
Westfall, and agreed to pay $3,000 for Blackburn’s interest, which 
they then had been informed was an undivided half, and to pay 
$11,489 for Mrs. Blackburn’s interest or asserted interest. 

The evidence does not show if defendant or his agents knew at 
this time that Mrs. Blackburn had no title, or concealed it, or, 
ascertaining it afterwards, conceived then the plan to deceiye 
plaintiffs. At any rate, their actions amounted to an abandon- 
ment of the first contract, and there was no execution of the sec- 
ond contract. Indeed, they obtained from the plaintiff Black- 
burn (assuming the power of attorney to Westfall justified the deed) 
a deed, not for his interest in the land, but a deed for the land with 
covenants of warranty against all persons whatsoever, but only 
paid him for his interest. We do not think the transaction should 
be allowed to stand. Judgment and decree are therefore reversed, 
and the cause remanded, with directions to the circuit court to 
enter a decree in favor of plaintiffs. 





(56 Fed. 549, — U. S. App. —.) 
MARCO et al. v. HICKLIN. 
(Circuit Court of Appeals, Ninth Circuit. May S. 1893.) 
No. 92. 


1. EQUITY—PLEADING—PARTIES—PRESUMPTION ON APPEAL. 

Where complainant by leave of court files an amended bill, from which 
he omits one of the parties made defendant in the original bill, it will 
be presumed on appeal, in the absence of an affirmative showing to the 
contrary, that leave was given to dismiss as to such party. 

2. SAME—PARTIES— REDEMPTION FROM MORTGAGE—JURISDICTION. 

Complainant filed a bill praying that a mortgage be canceled for want 
of consideration, or that he be allowed to redeem; and he made defend- 
ants a number of occupants of the land as grantees of the purchaser 
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at the foreclosure sale, one of whom was a citizen of the same state 
as complainant. Held, that he was not an indispensable party, and, as 
his retention would defeat the jurisdiction of the court, based on the 
diverse citizenship of the parties, it was proper to dismiss the bill as 
to him. Hanford, District Judge, dissenting. 

3. SAME. 

It was also proper, in order to perfect the jurisdiction, to dismiss one 
who had a joint interest with complainant in the premises, and whom he 
had made defendant because he refused to join in the bill, for he was not an 
indispensable party. Hanford, District Judge, dissenting. 


4 MORTGAGES —REDEMPTION— AMOUNT—IMPROVEMENTS. 

The mortgage and the note secured by it were delivered to one H. for 
the purpose of raising money to conduct certain litigation. H. transferred 
them to defendants’ grantor, who foreclosed the mortgage. All the 
money H. ever received for the mortgage was $400, and the mortgagor 
received nothing except services rendered by H., and found to be worth 
that sum. Held, that upon redemption defendants were entitled, in ad- 
dition to the value of improvements made by them, and taxes paid, to 
the sum of $400, but not to the face value of the note and mortgage. 
Hanford, District Judge, dissenting. 

46 Fed. Rep. 424, affirmed. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

In Equity. This was a suit by Lyman T. Hicklin against Henry 
Marco and others, praying the cancellation of a mortgage, or that 
complainant be allowed to redeem therefrom. There was a de- 
cree for complainant, (46 Fed. Rep. 424,) and defendants SEDER: 
Affirmed. 


' Zera Snow and Wallace McCamant, for appellants. 
C. W. Miller and W. Scott Beebe, (T. H. Tongue, on the brief,) 
for appellee. 


Before McKENNA, Circuit Judge, and HANFORD and HAW- 
LEY, District Judges. 


HAWLEY, District Judge. From the record in this case it ap- 
pears that on February 25, 1879, one W. C. Hicklin, being the owner 
in fee of 320 acres of land in Washington county, Or., executed his 
promissory note for the sum of $1,000, with interest, payable 90 days 
after date, in favor of T. B. Handley, and at the same time’ executed 
and delivered to said Handley a mortgage on said land to secure 
the payment of said note; that said note and mortgage were exe- 
cuted for the purpose of securing funds by the negotiation thereof 
for the purpose of defending certain legal proceedings then pend- 
ing against said Hicklin, and the balance of the money raised there- 
on to be paid to Hicklin; that the note and mortgage were before 
maturity assigned by Handley to Thomas Connell; that on Au- 
gust 9, 1879, Connell commenced suit in the circuit court of the state 
of Oregon for Washington county for the foreclosure of the mort- 
gage; that on October 10, 1879, a decree was entered in said suit, 
' by default, against W. C. Hicklin, for the sum of $1,175 and costs, 
and for the sale of the land to satisfy this amount; that the land 
was sold, in pursuance of this decree, to Thomas Connell, on the 
28th of February, 1880, and the sale thereafter confirmed by the 
circuit court of Washington county, and after the confirmation the 
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sheriff executed and delivered to said Connell a deed for said land; 
that Connell, under said deed, entered into possession of said land; 
that the defendants are in possession of the respective portions of 
said land, held by them as grantees for Connell; that the circuit 
court of Washington county did not have any jurisdiction of the 
person or property of said W. C. Hicklin at the date of the decree 
of foreclosure therein, owing to defects in the service of the sum- 
mons, which was by publication; that no consideration was ever 
received by W. C. Hicklin for said note and mortgage except cer- 
tain services rendered him by T. B. Handley as an attorney at law, 
of the value of $400; that no payment has ever been made on said 
note or mortgage; that W. C. Hicklin died intestate in August, 1888 5. 
that Lyman T. Hicklin, appellee herein, and C. B. Bunnell, are the- 
owners in fee of said land, deriving their titles thereto by deeds. 
from all of the heirs of W. C. Hicklin, deceased, the said Lyman T. 
Hicklin, being the owner of the undivided one-fourth of said prop- 
erty, and the said C. B. Bunnell being the owner of the undivided 
three-fourths thereof. 

This suit was commenced May 5, 1890, to obtain a decree that said 
note and mortgage be canceled, and that the defendants be barred 
from claiming any interest thereto or to said land; that the court 
should decree the amount, if any, due upon said mortgage, and, if 
the court should find the mortgage to a be valid lien upon said land 
for the payment of any sum whatever, that the complainant may be 
permitted to redeem, and pay the same to the persons named and 
directed by the decree; and that, in the event of such decree, the. 
said C. B. Bunnell be required to contribute and pay to the com- 
plainant, Hicklin, a sum equal to three-fourths of the amount de- 
creed to be paid by the court, and for such other decree as shall be 
equitable, and that complainant recover his costs. 

The jurisdiction of the court depends upon the diversity of the 
citizenship of the parties, complainant being a citizen and resident 
of the state of California, and the bill alleging that the defendants. 
were citizens and residents of the state of Oregon. In the original 
bill, C. W. Carmany and C. B. Bunnell were made parties defendant.. 
It was alleged that Carmany was in possession of and claimed a 
portion of the land in controversy, viz. 15 acres thereof; that Bun- 
nell was the owner of the undivided three-fourths of all the land.,. 
and that he was made a defendant because he declined to become 
a complainant, or contribute to the object of the suit. The defend- 
ant Carmany filed a special plea, alleging the truth to be that he- 
was not a citizen of Oregon, but was a citizen and resident of the 
same state as complainant, to wit, of the state of California. Com- 
plainant moved to strike out this plea. Before this was acted upon, 
on motion of complainant, an order was made allowing him to file an 
amended bill. The amended bill omitted the name of Carmany as 
a defendant, but retained the averment as to his possession of @ 
part of the land, the same as in the original bill. Certain exhib- 
its not in the original bill were added. The defendants moved to. 
strike the amended bill from the files, because the bill, as thus. 
amended, was between different parties defendant, and because, 
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among other reasons, that no leave was given to dismiss Carmany. 
Before this motion was acted upon, on motion of complainant, leave 
was obtained to file another amended bill. The second amended bill 
‘left out Carmany as a defendant. Similar motions were made to 
‘take the second amended bill from the files. A demurrer to this 
amended bill was sustained, and an order entered that Bunnell be 
dismissed, and leave was given to complainant to file an amended 
bill. The third amended bill was similar to the others, except that 
Bunnell was not made a party defendant, and some additional ex- 
hibits were attached to the bill. A demurrer to this bill was over- 
ruled. The defendants then answered. 

Upon this state of facts it is claimed that the court had no juris- 
diction of this suit, because Carmanyv was a citizen of the same 
state with the complainant; that no leave was ever given to dis- 
miss as to Carmany, and that Carmany was a necessary party de- 
fendant. The granting or refusing of leave to file an amended bill 
or plea is a matter within the discretion of the trial court, and will 
not be reviewed in an appellate court unless there has been a gross 
abuse of this discretion. Chapman v. Barney, 129 U. 8. 677, 9 Sup. 
Ct. Rep. 426; Gormley v. Bunyan, 138 U. S. 631, 11 Sup. Ct. Rep. 
453. In the absence of any affirmative showing to the contrary, 
it is the duty of this court to assume that leave was granted to 
dismiss as to Carmany. If complainant had the right to dis- 
miss as to Carmany, it would follow that an order to amend the 
bill would include the right to dismiss as to Carmany. 

The real question is. whether Carmany was an indispensable 
party to the suit. He was undoubtedly a proper party defendant, but 
was he such a necessary party as to deprive the court of any juris- 
diction to proceed without him? The supreme court of the United 
States divides parties in equity suits into three different classes: 
(1) Formal parties, who have no interest in the controversy between 
the immediate litigants, but have such an interest in the subject- 
matter as may be conveniently settled in the suit, and thereby pre- 
vent further litigation; (2) necessary parties, who have an interest 
in the controversy, but whose interests are separable from those 
of the parties before the court, and will not be directly affected by 
a decree which does complete and full justice between them; (3) in- 
dispensable parties, who not only have an interest in the subject- 
matter of the controversy, but an interest of such a nature that a 
final decree cannot be made without either affecting their interests 
-or leaving the controversy in such a condition that its final deter- 
mination may be wholly inconsistent with equity and good con- 
science. Formal parties may be parties or not, at the option of the 
complainant. Necessary parties must be made parties if practicable, 
in obedience to the general rules which require all persons to be made 
parties who are interested in the controversy, in order that there 
may be an end of litigation; but this general rule in the national 
courts is subject to the exception that, if such parties are beyond 
the jurisdiction of the court, or if making them parties would oust 
the jurisdiction of the court, the suit may proceed to a final decree 
between the parties before the court, leaving the rights of the ab- 
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sent parties untouched, and to be determined in any competent 
forum. Indispensable parties must, of course, be made parties, and 
the court cannot proceed without them. Shields v. Barrow, 17 How. 
139; Ribon v. Railroad Co., 16 Wall. 450; Williams v. Bankhead, 19 
Wall. 571; Kendig v. Dean, 97 U. 8. 425. 

Having made Carmany a party defendant to the original bill, and 
Carmany having appeared as a defendant, and it affirmatively ap- 
pearing that he was a citizen and resident of the same state as com- 
plainant, was it the duty of the court to dismiss the bill on the 
ground that it had no jurisdiction; or, in such a case, could the 
court grant leave to complainant to dismiss as to Carmany for the 
purpose of giving the court jurisdiction of the case? There is no 
question but what the complainant could, under the provisions of 
section 737 of the Revised Statutes of the United States, and the 
rules and practice of the supreme court of the United States, have 
maintained this suit without making Carmany a party defendant, 
unless it affirmatively appears that he is an indispensable party. 
In Clearwater vy. Meredith, four persons had made a contract with a 
citizen of Ohio, and three of the four were citizens of Indiana. Suit 
was brought against the three in the circuit court of Indiana, and 
upon a plea to the jurisdiction it was held that the nonjoinder of 
the fourth was justified by the act of 1839, (section 737, Rev. St. U. 
S.) The court said: 


“It Is well known that the act of 1839 was intended so to modify the juris- 
diction of the circuit court as to make it more practical and effective. Where 
one or more of the defendants sued were citizens of the state, and were 
jointly bound with those who were citizens of other states, and who did not 
voluntarily appear, the plaintiff had a right to prosecute his suit to judgment 
against those who were served with process; but such judgment or decree 
shall not prejudice other parties not served with process, or who did not 
voluntarily appear. Now, it is too clear for controversy that the act of 1839 
did intend to change the character of the parties to the suit. The plaintiff 
may sue in the circuit court any part of the defendants, although others may 
be jointly bound by the contract who are citizens of other states. The de- 
fendants who are citizens of other states are not prejudiced by this pro- 
cedure, but those on whom process has been served, and who are made 
amenable to the jurisdiction of the court. And in regard to those whose 
rights are in no respect affected by the judgment or decree it can be of no 
importance of what states they are citizens. If one of the defendants should 
be a citizen of the same state with the plaintiff, no jurisdiction could be ex- 
ercised as between them, and no prejudice to the rights of either could be 
done. The plea to the jurisdiction seems not to be well taken, and it cannot 
be sustained.” 21 How. 492. 


Equity rule 47 provides that: 


“In all cases where it shall appear to the court that persons who might oth- 
erwise be deemed necessary or proper parties to the suit cannot be made par- 
ties by reason of their being out of the jurisdiction of the court, or incapable 
otherwise of being made parties, or because their joinder would onst the 
jurisdiction of the court as to the parties before the court, the court may. 
in their discretion, proceed in the cause without making such persons parties: 
and in such cases the decree shall be without prejudice to the rights of the 
absent parties.” 


The general principles touching this question and applicable to 
this case are well expressed in Payne v. Hook, where it was claimed 
that the proper parties for a decree were not before the court, as 
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the bill showed that there were other distributees besides the com- 
plainant. The court said: 

“It is undoubtedly true that all persons materially interested in the subject- 
matter of the suit should be made parties to it; but this rule, like all general 
rules, being founded in convenience, will yield whenever it is necessary that 
it should yield in order to accomplish the ends of justice. It will yield if the 
court is able to proceed to a decree, and do justice to the pturties before it, 
without Injury to absent persons, equally interested in the litigation, but 
who cannot conveniently be made parties to the suit. The necessity for the 
relaxation of the rule is more especially apparent in the courts of the United 
States, where oftentimes the enforcement of the rule would oust them of thcir 
jurisdiction, and deprive parties entitled to the interposition of a court of 
equity, of any remedy whatever.” 7 Wall. 481. 


Hotel Co. v. Wade, 97 U. 8S. 20; New Chester Water Co. v. Holly 
Manuf’g Co., (3d Circuit,) 3 U. S. App. 264, 3 C. C. A. 399, 53 Fed. 
Rep. 19. 

Upon the oral argument it was contended by appellants’ counsel 
that Carmany was a necessary and indispensable party to the suit, 
and many imaginable difficulties were suggested, especially in mak- 
ing a final distribution of the money which complainant was re- 
quired to pay into court. If Carmany should be permitted to in- 
tervene and share in the distribution, such intervention would 
only be allowed upon condition that he should first pay his propor- 
tionate share of the expenses incurred by appellants in defending the 
suit. They would not be prejudiced or injured, for “they would get 
all they were entitled to receive by the decree. So. would Carmany. 
If Carmany does not ask to intervene and share in the distribution, 
and the court orders the money to be paid to appellants in the pro- 
portion to which they are respectively entitled, they certainly could 
not complain, and Carmany’s rights would not be affected. If com- 
plainant is compelled to bring suit against Carmany, and therein 
required to pay more money than he would if this suit had been 
brought in the state court against all the parties, that is a matter 
that does not concern the appellants. The truth is that none of 
the supposed difficulties may ever arise, and, if they do, they can be 
settled, when presented, upon the well-established principles of 
equity and justice, without any injury or prejudice either to appel- 
lants or to Carmany. Conceding that it would have been more con- 
venient and more in accord with the ordinary practice to have 
brought this suit in the proper forum against all the parties, still, 
under the rules announced in the United States courts, Carmany 
cannot be considered as an indispensable party to the suit. His in- 
terest in the property involved in this suit is separate and distinct, 
and is not so interwoven and bound up with the other parties de- 
fendant herein that no decree could be made against them without 
necessarily affecting him. The rights of the parties defendant who 
were citizens of Oregon could be and were adequately and fully de- 
termined without any prejudice to the rights of Carmany or to 
themselves. His interest in the property was not in any manner 
affected by the decree, and, as was said in Horn v. Lockhart, 17 
Wall. 579, “the question always is, or should be, when objection is 
taken to the jurisdiction of the court by reason of the citizenship of 
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some of the parties, whether to a decree authorized by the case pre- 
sented they are indispensable parties; for, if their interests are sev- 
erable, and a decree without prejudice to their rights can be made, 
the jurisdiction of the court should be retained, and the suit dis 
missed as to them.” It therefore follows that the objections made 
im this case to the jurisdiction of the court upon the ground that 
Carmany was a citizen and resident of the same state as complain- 
ant was met and obviated by allowing complainant to amend his 
bill by dismissing Carmany as a defendant. Vattier v. Hinde, 7 
Pet. 252, 261; Claiborne v. Waddell, 50 Fed. Rep. 368. 

The dismissal as to Bunnell did not in any manner affect or prej- 
udice the rights of any of the defendants. He owned an undivided 
three-fourths interest in the property, and, having declined to join 
the complainant in instituting the suit, he was made a party de- 
fendant, upon the erroneous theory that in the event the mortgage 
should be held valid, and the complainant allowed to redeem, com- 
plainant could compel him to contribute and pay his proportion of 
the amount to be paid as might be decreed by the court. If Bun- 
nell refused to become a complainant, he could not by so doing de- 
prive Hicklin of bringing the suit in his own name. In such event, 
Hicklin, as a part owner of the equity of redemption, had the un- 
doubted right to bring and to maintain the suit in his own name 
against the defendants who were in possession of any part or por- 
tion of the land; but he could not, in such suit, compel Bunnell to 
join with him in the redemption. thereof. 2 Jones, Mortg. §§ 1063, 
1089. If complainant is willing to pay the whole amount that is 
decreed by the court to be paid for the redemption of the whole 
land, in order to obtain his undivided one-fourth interest in the prop- 
erty, it is difficult to see upon what grounds the defendants can 
complain. If they get by the decree all the money that they are 
legally entitled to receive, it certainly matters not to them whether 
it is all paid by complainant or whether Bunnell pays his propor- 
tion. If Bunnell profits by the settlement of the principles involved 
in this suit, that is a matter of substantial benefit to him, but is of 
no detriment to them if their rights in the premises are fully se- 
cured by the decree of the court in this suit. Bunnell was not, 
under the facts of this case, a necessary party defendant, and the 
court did not err in allowing the bill to be dismissed as to him. 

The court found that the defendants held possession as mortgagees 
under said mortgage, and were entitled to receive the sum of $400, 
with interest; that defendants, while in possession of said land, 
and in good faith believing that they were the owners thereof, paid 
taxes and made improvements on the same of the value of $1,500, 
and that thev are entitled to be paid for said taxes and improve- 
ments in addition to the amount due on said note; and adjudged 
and decreed that upon the payment by complainant into the 
registry of the court, within a specified time, of said amounts, 
defendants surrender and release said land to him in proportion 
to the interest which he claims therein, to wit, an undivided one- 
fourth: interest, free and clear from. all oan een and eom- 
plainant recover his costs. 
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Appellants claim that the court erred in the amount of the decree 
in allowing only $400 for the redemption of the mortgage, and in 
allowing costs to complainant. The contention is that appellants, 
with Carmany, were purchasers of the note and mortgage as a 
whole, and were entitled to the face of the note. The court found 
the facts to be that W. C. Hicklin received no money for the mort- 
gage, and that he was never informed of the true state of the facts 
in regard to the disposition made of the mortgage. The record 
affirmatively shows that Handley received from the proceeds of the 
sale under the attempted foreclosure the sum of $400. There is 
no evidence that any other or further sum was ever realized by Hand- 
ley from the note and mortgage. The court was fully justified in 
finding the fact to be that no consideration was ever received by 
W. C. Hicklin for said note and mortgage except the payment of 
the $100 to Handley. The defendants were entitled to the amount 
they had advanced on the note and mortgage, and interest on such 
sum, and this was decreed to them. They were not, in equity, en- 
titled to any more. The allowance of costs was, in our opinion, a 
matter within the discretion of the court. 

The decree of the circuit court is affirmed. 


HANFORD, District Judge, (dissenting.) My reasons for dissent- 
ing in this case, briefly stated, are as follows: 

The mortgage is a unit. It covers a single tract of land. There 
can be but one foreclosure suit founded upon it. The equity of re- 
demption is a unit, and the right to a bill to redeem is not divisible. 
The amount of the mortgage debt must necessarily be ascertained 
by the court before granting the relief prayed by the bill. The 
court cannot proceed to dispossess the appellants, nor partition the 
land, without the presence of Bunnell; and the money required to 
pay the mortgage debt cannot be distributed without the presence 
of Carmany. Therefore the several co-owners of the equity of re- 
demption and the several successors in interest of the mortgagee 
are all indispensable parties. Chadbourne’s Ex’rs v. Coe, (8th Cir- 
cuit,) 51 Fed. Rep. 479,10 U. S. App. 78, 2 C. C. A. 327; 2 Jones, 
Mortg. § 1100; Railroad Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735; 
Coney v. Winchell, 116 U. 8. 227, 6 Sup. Ct. Rep. 366; Home Mut. 
Ins. Co. v. Oregon Ry. & Nav. Co., 20 Or. 569, 26 Pac. Rep. 857; 
Blacklock v. Small, 127 U. 8. 96, 8 Sup. Ct. Rep. 1096. 

It is conceded that the court did not have jurisdiction of the case 
when all who were originally made parties were before the court, 
and I do not believe that the objection has been obviated by shut- 
ting out some of the parties whose interests in the subject-matter 
of the suit are apparent on the face of the record. 

Handley, the mortgagor’s attorney, was fully authorized to ne- 
gotiate and discount the note and mortgage, and there is no charge 
of fraud which can in any wise affect the rights of the appellants. 
I think that they are entitled, by the terms of their contract, to 
receive a just proportion of the full amount secured by the mortgage. 

v.6¢.C.A.—-2 
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(56 Fed. 564, — U. S. App. —.) 
COULTER v. STAFFORD. 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 60. 


1. TERRITORIES — AcCTs OF LEGISLATURE—VALIDITY—SUBMISSION TO CONGRESS. 
Rev. St. § 1850, requires that all laws passed by territorial legislatures, 
except certain territories named, “shall be submitted to congress, and, if 
disapproved, shall be null and of no effect.” Held that, in order to im- 
peach any law under tlis section, it must be shown that the same was 
submitted to congress, and disapproved. 
2. CONSTITUTIONAL Law — OBLIGATION OF CONTRACTS — Tax DEEDS AND CER- 
TIFICATES. 

The statute of Washington Territory, (Laws 1886, p. 92,) requiring the 
holders of tax certificates to give notice to the owner or occupant of land 
before they can obtain tax deeds, did not, in its application to a tax cer- 
tificate issued before its passage, impair the obligation of the contract 
evidenced by the certificate, and the holder thereof was bound to give 
such notice. 

3. Tax DEEDS—VALIDITY—NOTICE TO OWNER. 

In case the land was unoccupied, and the owner could not be found. 
the act required the notice to be published three times in a newspaper 
printed in the county, the first publication to be not more than five months 
and the last not less than sixty days before the expiration of the time 
for redemption. Held, that one whose certificate entitled him to a deed 
on May 7, 1886, had a reasonable and sufficient time after the passage 
of the act (Feb. 3, 1886) to comply with its provisions; and it was im- 
material that, owing to delay in publishing the law, he did not in fact 
have knowledge of it in time. 

4. SAME—LIMITATION OF ACTIONS. 

A deed made by the sheriff in such case without a compliance with the 
statute, and without reciting such a compliance, is a deed void upon its 
face for want of authority to execute it, and is insufficient to set the stat- 
ute of limitations running in favor of the grantee. 48 Fed. Rep. 266, 
reversed. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

At Law. Action by Samuel Coulter against John A. Stafford 
for the recovery of land sold for taxes. <A jury was waived, and 
the cause was tried to the court, which gave judgment for defend- 
ant. See 48 Fed. Rep. 266. Plaintiff brings error. Reversed. 


Tustin, Gearin & Crews and W. S. Beebe, for plaintiff. 
Battle & Shipley, for defendant. 


Before GILBERT, Circuit Judge, and KNOWLES and HAWLEY, 
District Judges. 


HAWLEY, District Judge. This is an action to recover cer- 
tain real estate situate in Seattle, King county, Wash. The plain- 
tiff in error claims to be the owner, and deraigns his title by mesne 
conveyances from a patentee of the United States. The land was 
assessed for taxes in 1882 in the name of Albert Carr, the owner 
thereof at that time. The taxes became delinquent, and the land 
was sold at public sale by the sheriff of King county on May 7, 1883, 
to one H. Jacobs, and a certificate of sale therefor was given to 
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the purchaser. Jacobs subsequently assigned said certificate to 
John A. Stafford, the defendant in error, and on July 14, 1886, the 
sheriff made, executed, and delivered to said Stafford a deed there- 
for. This deed was recorded July 17, 1886. At the time the deed 
was executed the land was unoccupied and unimproved, and was 
of but little value. The defendant claims that under and by vir- 
tue of the tax deed he entered upon and took actual possession of 
said land on October 1, 1886, and during that year inclosed the 
same with a fence, and began the work of clearing and improv- 
ing the same, and thereafter erected a dwelling house thereon, and 
has, ever since the 1st of October, 1886, been in the open, notorious, 
actual, quiet, peaceable, continuous, exclusive, and adverse posses- 
sion thereof up to the time of the commencement of this action 
on the 29th day of January, 1890. 

From the findings of the court below the plaintiff is entitled to a 
judgment in his favor, unless the defendant acquired a valid title 
by the sheriff’s deed, or unless the action is barred by the statute 
of limitations. There are several preliminary objections to the 
consideration of some questions contained in the record, which we 
deem unnecessary to notice, as we shall be governed only by the 
findings of the court, and a consideration of the merits of the case 
as presented by the findings. 

The only other preliminary question deserving of notice is the con- 
tention made by defendant’s counsel that certain laws of the terri- 
tory of Washington are not binding, because by the enabling act 
under which Washington Territory was organized, and by section 
1850 of the Revised Statutes of the United States, all laws passed 
by the legislature are required to be submitted to congress for ap- 
proval. Section 1850 reads as follows: 

“All laws passed by the legislative assembly and governor of any territory 


(except certain named territories, of which Washington is not one) shall be 
submitted to congress, and, if disapproved, shall be null, and of no effect.” 


We are of opinion that, in order to impeach the validity of any 
act under this section, the party claiming it to be invalid would 
have to show that it had been submitted to congress, and that it 
had been disapproved. In the absence of any evidence or specific 
finding of any action upon the part of congress, we are bound to 
presume that the laws of Washington Territory are of binding force 
and effect. 

At the time of the sale of the property for delinquent taxes the 
Code of Washington provided that— 


“If within three years after the sale of any tract or lot of land for taxes 
the same has been not redeemed, as provided, the lawful holder of a valid 
certificate of sale shall be entitled to a deed to the land -lescribed in said cer- 
titicate, and upon the surrender of said certificate to the sheriff, and the pay- 
ment of all subsequent taxes against snid land, if there be any, and the re- 
demption of said lands from all former sales to the county, not yet redeemed, 
if there be any, the sheriff must make to the purchaser or his assignee a deed 
of the property in fee simple, running in the name of the territory of Wash- 
ington, and reciting in the deed substantially ihe matters contained in the 
certificate, and that no person has redeemed the property during the time 
allowed by law for its redemption.” Code Wash. § 2934. 
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In 1886 this section was amended by adding thereto the follow- 
ing: 

“Provided, however, that no holder or owner of such certificate shall be 
entitled to a deed of the lands or lots so purchased until the following con- 
ditions have been complied with, to wit: Such holder or owner shall cause to 
be served a written or printed notice of such purchase on the person or persons 
in actual possession or occupancy of such tract or lot of land, and :tlso the 
person in whose name the same was taxed or assessed, if, upon diligent in- 
quiry, he can be found in the county, at least sixty days prior to the expira- 
tion of the three years aforesaid, in which notice he shall state when he pur- 
chased the land or lot, the description thereof, for what year taxed or special- 
ly assessed, and when the time of redemption will expire. If no one is in the 
actual possession or occupancy of such tract or lot of land, and the person 
in whose name the same was taxed or assessed, upon diligent inquiry, cannot 
be found in the county, then the holder or owner of said certificate shall pub- 
lish such notice in some newspaper printed and published in the county, 
* * * which notice shall be inserted three times, the first not more than 
five months and the last not less than sixty days before the time of redemp- 
tion shall expire. And the holder or owner of such certificate, or his agent, 
shall, before he shall be entitled to such deed, make an affidavit of his having 
complied with the conditions of this section, stating particularly the facts 
relied on as such compliance, which affidavit shall be delivered to the sheriff, 
and which shall, by him, be filed in the office of the county auditor, and by 
him entered on the record of his office, and carefully preserved among the 
files of his office, which record and affidavit shall be prima facie evidence 
that such notice has been given. * * * This act shall take effect and be 
in force from and after its approval by the governor. Approved February 
3, 1886.” Laws Wash. p. 92. 


The defendant claims that a purchaser at a tax sale buys with 
reference to the laws in force at the time of the sale, and that the 
amendatory act requiring notice to be given is unconstitutional, 
in that it impairs the obligation of his contract. This question 
has been frequently discussed, and many different views have been 
expressed in regard thereto; but the great weight of authority 
and reason is clearly to the effect that a statute which requires the 
holder of a tax certificate, made before its passage, to give notice 
to the owner or occupant of the land before he can obtain his tax 
deed, does not impair the obligation of the contract evidenced by 
the certificate. Under such acts no legal remedy of the holder of 
the tax certificate is taken away. He is simply required to ob- 
serve a formality imposed by the statute. By the observance of 
this formality all his rights are preserved to him unimpaired. Cur- 
tis v. Whitney, 13 Wall. 68; Oullahan v. Sweeney, (Cal.) 21 Pac. 
Rep. 960. Especially is this true in all cases where a reasonable 
time is given for the holders of such certificates to comply with the 
provisions of the amendatory act, so as to be entitled to their deeds 
within the time mentioned in the original act. State v. Hund- 
hausen, 24 Wis. 196; Curtis v. Morrow, Id. 664; Gage v. Stewart, 
127 Ill. 207, 19 N. E. Rep. 702. The period of redemption will not 
come to a close unless the notice required by the amendatory act 
is given. Compliance with the provisions of the law in this re- 
spect is an essential requisite, as a condition precedent, to au- 
thorize the sheriff to make the deed. The notice must be given, 
and the affidavit of the service must be filed. Gage v. Bani, 141 U. 
S. 351, 12 Sup. Ct. Rep. 22, and authorities there cited; Slyfield v. 
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Healy, 32 Fed. Rep. 2; Slyfield v. Barnum, 71 Iowa, 245, 32 N. W. 
Rep. 270; Nelson v. Land Co., 35 Minn. 408, 29 N. W. Rep. 121; 
Muller v. Jackson, (Minn.) 40 N. W. Rep. 565; Inhabitants of Lun- 
nenburg v. Heywood Chair Co., 118 Mass. 540. 

The three years mentioned in section 2934 of the Code expired 
May 6, 1886, 3 months and 4 days, or 91 days, after the amenda- 
tory act took effect. The court found as a fact that the notice pro- 
vided for in the amended act was never given by the defendant, 
nor by any one in his behalf, and that no affidavits showing or pur- 
porting to show such service were ever filed in the office of the 
county auditor of King county, or entered in the records of the 
office of said county auditor. Did the defendant have a reasonable 
time to enable him to comply with the provisions of the amenda- 
tory act? The question as to what constitutes a reasonable time is 
one of law as well as of fact. We are of opinion that in the pres- 
ent case there was ample time after the amended law took effect 
on the 3d day of February, 1886, to have enabled the defendant 
to comply with its provisions prior to the 7th day of May, 1886, 
when, by the terms of his certificate, he was entitled to a deed. 
The court found “that no one was in the actual possession or oc- 
cupancy of said land upon which such notice could be served, and 
the said Albert Carr was not in King county to enable defendant 
to serve notice upon him required by said act.” This being the 
case, the defendant was required by the provisions of the law to 
publish the notice in some newspaper, and have it “inserted three 
times,” the first time not more than five months and the last not 
less than sixty days before the time of redemption expired. If the 
notice had been inserted in a newspaper published but once a 
week, the defendant could have strictly complied with the law, so 
that the last insertion of the notice would have been published “not 
less than sixty days before the time of redemption expired.” But 
the law did not require the notice to be published in a weekly 
hewspaper. The notice could have been “inserted three times” in 
a daily newspaper. In any view that may be taken it seems to us 
that there was a reasonable time given to the defendant to have 
complied with the law before the time of redemption expired. It 
is argued, however, that, on account of the delay in the publication 
of the law after its passage, defendant was not afforded a reason- 
able opportunity to comply with its provisions. It is a sufficient 
answer to this argument to say that the legislature did not make 
the time for the law to take effect dependent upon the time of its 
publication. It took effect by its express terms upon its approval 
by the governor on the 3d day of February, 1886, and the only 
question is whether there was a reasonable time thereafter to 
enable defendant to give the notice; and we are of opinion, as be- 
fore stated, that there was. But, in any event, the defendant 
should have given the notice before he applied for the deed. The 
time for redemption did not expire until the notice was given, and 
the sheriff had no power or authority to execute the deed unless 
the notice had been given, and the affidavit of its service made 
and filed, as required by the law. 
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The deed having been executed without authority of law, the 
question is presented whether it was admissible in evidence for 
the purpose of explaining the possession of defendant, and sufi- 
cient to put the statutes of limitation in motion. The statute 
is as follows: 

“Any suit or proceeding for the recovery of land sold for taxes, except 
in cases when the taxcs have been paid on the land redeemed, as provided 
by law, shall be commenced within three years from the time of recording the 
tax deed of sale, and not thereafter, except by the purchaser at the tax 
sale.” Section 2939. 

The three years after the recording of the deed expired on the 
17th day of July, 1889, and this action was not commenced until the 
29th day of January, 1890. The statute is therefore a complete 
bar if the deed in question is of such a character as to make the 
statute applicable and of force in this case. Numerous authori- 
ties have been cited by the respective counsel, bearing more or less 
upon the question at issue here. There is some conflict of opinion 
upon the subject in the different state courts. The supreme court 
of the United States in its decisions has followed the construction 
of the statute given by the state court from which the case came, 
wherever the question had been previously passed upon by the state 
court. Many of the courts discuss at length, and base their deci- 
sion upon, the distinction which exists between a void deed, one 
void upon its face, and a deed which is only voidable on account 
of some defect or irregularity which does not appear upon its face. 
The direct question came before the supreme court of the United 
States as early as 1850, in Moore v. Brown, 11 How. 414. The court 
held that the statute of limitations of the state of Ilinois, limit- 
ing the time for the bringing of suits where land had been sold 
for the nonpayment of taxes, was not intended to give protection to 
a person in possession under a deed void upon its face. In the 
course of the opinion the court said that the mode of determining 
whether the deed is void upon its face “is to test the deed by mak- 
ing a reference to the authority recited in it for making the sale, 
in connection with the act giving the auditor the power to sell. 
When the sale is found not to be according to that power, the deed 
is void upon its face, because the action of the auditor is illegal, and 
the law presumes it to be known to the purchaser. The latter can 
acquire no title under it. Being a void deed, possession taken un- 
der it cannot be said to be adverse and under color of title.” In 
that case the fact was disclosed that the auditor sold the land short 
of the time prescribed by the act, and the court for that reason 
held that it was not “a sale according to law.” In 1851, in Pillow 
v. Roberts, 13 How. 472, where there was nothing on the face of the 
deeds showing them to be irregular, defective, or void, the court 
held that, under the laws of Arkansas, five years’ adverse possession 
under an invalid deed from a tax collector is a bar to an action by 
the true owner, and in the course of the opinion it is said that “color 
of title, even under a void and worthless deed, has always been re- 
ceived as evidence that the person in possession claims for himself, 
and, of course, adversely to all the world.” The court further said 
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that “the case of Moore v. Brown, 11 How. 424, had reference to a 
deed void on its face, and in consequence of this fact, under the 
peculiar statutes of Illinois, it furnishes no authority for the deci- 
sion of the court below in the present case.” 

We are of opinion that the facts of the case at bar bring it with- 
in the reason of the rule announced in Moore v. Brown, and that it 
is our duty to follow that decision, unless it has been overruled, or 
the principles therein announced departed from, in the more recent 
decisions of the supreme court. If the auditor in that case had 
no authority to make the deed because the land was sold short of 
the time prescribed by the law, how can it be claimed that the sher- 
iff, in this case, had any authority to make the deed? Under the 
law as it existed at and prior to the time when the deed was made, 
the sheriff was not authorized to execute the deed, unless the affida- 
vit as to the service had been made, presented, and filed as the law 
provides. Although the deed was prima facie evidence under the 
laws of Washington of “the regularity of all other proceedings, from 
the assessment by the assessor, inclusive, up to the execution of the 
deed,” (Code Wash. § 2937,) yet the authority to execute the deed 
is not shown. The statute must always be examined in order to 
ascertain the authority of the officer to execute the deed. After ex- 
amining the provisions of the statute, it does not appear upon the 
face of the deed that the sheriff had any authority whatever to exe- 
cute it, and, no authority for its execution being shown, it is abso- 
lutely null and void, and wholly insufficient to put the statute of 
limitations in motion, and the court erred in admitting it in evidence 
for any purpose. Such we understand to be the conclusions reached 
by the decisions of the supreme court of the United States in cases 
where it was not controlled by the decisions of the state court from 
which the cases came. In Redfield v. Parks, 132 U. 8. 239, 10 Sup. 
Ct. Rep. 88, which came before the court upon a writ of error from 
the eastern district of Arkansas, the court held that a deed of land 
sold for the nonpayment of taxes, which recites that the sale was 
made on a day which was not the day authorized by law, is void on 
its face, and is not admissible in evidence to support an adverse pos- 
session under a statute of limitations. The opinion of the court 
approves the principles announced in Moore v. Brown, supra, and 


2 to Waterson v. Devoe, 18 Kan. 223, 232, where the court said 
at— 


“A tax deed, to be sufficient, when recorded, to set the statute of limitations 
in operation, must of itself be prima facie evidence of title * * * It is 
not necessary that it be sufficient to withstand all evidence brought against 
it to show that it is bad, but it must appear to be good upon its face. 
* + + When the deed discloses upon its face that it is illegal, when It 
discloses upon its face that it is executed in violation of law, the law will 
not assist it. No statute of limitations can then be brought in to aid 
its validity,” —and adds: “Similar decisions have been made in the cases 
of Mason v. Crowder, 8) Mo. 526; Sheehy v. Hinds, 27 Minn. 259, 6 
N. W. Rep. 781; Cutler v. Hurlbut, 29 Wis. 152; Gomer vy. Chaffee, 6 
Colo. 314; Wofford v. McKinna, 23 Tex. 36. We do not discover in the 
statute of Arkansas, nor in the decisions of its courts cited by counsel for 
defendant, anything to contravene these views, and we think that both the 
weight of authority and sound principle are in favor of the proposition that 
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when a deed founded on a sale for taxes is introduced in support of the bar 
of a possession under these statutes of limitations it is of no avail if it can be 
seen upon its face and by its own terms that it is absolutely void.” 

In Hurd v. Brisner, 3 Wash. St. 1, 28 Pac. Rep. 371, the supreme 
court held that in cases where a sale of land for taxes is void the 
statute of limitations cannot be invoked by the holder of the tax 
title. 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 


e 





(56 Fed. 570, — U. 8. App. —.) 
CITIZENS’ BANK OF WICHITA v. FARWELL et al 
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 
No. 213. 


1. APPEAL—RECORD— WAIVER OF JURY—STIPULATION. 

The record of a case in the trial court contained an entry that the 
parties appeared by counsel, “and made and filed their agreement in writ- 
ing with the clerk that this cause might be tried by the court without a 
jury, which agreement is in words and figures following.” The agreement 
was then set out in full, and attached thereto were the signatures of coun- 
sel, preceded by the letters “O. K.” Held, that this showed a sufficient 
compliance with Rev. St. § 649, requiring waiver of a jury to be stipu- 
lated in writing, and filed with the clerk. 

2. SamE—REVIEW—HARMLESS ERROR—MISNOMER. 

It is no ground for reversing a judgment against a firm that in some of 
the later papers in the cause one of the members, whose name is “Han- 
non,” was called “Harmon.” 

8. GARNISHMENT—CIvIT. SUIT—STATE PRACTICE. 

Gen. St. Kan. 1889, par. 4290, provides that, where plaintiff desires to 
take issue on the answer of a garnishee, he shall give notice thereof, “in 
which case the issue shall stand for trial as a civil action,” ete. Hes 
that, though it is begun by attachment, the proceeding is a “civil cause,” 
within the meaning of Rev. St. U. S. § 914, requiring the practice and 
pleading in the federal courts in civil causes to conform to those in the 
state courts in similar causes, any rule of court to the contrary notwith- 
stanidiny. 

4. ATTACHMENT—FEDERAL CourtTs—STATE PRACTICE—RULES. 

Rev. St. § 915, which provides that the federal courts may, “by general 
rule, adopt such state laws as may be in force in the states in which they 
are held in relation to attachments,” does not require the rule of court 
adopting such laws to be promulgated in writirg; and it will be presumed 
on appeal that such a rule has been adopted by the trial court, when it is 
necessary to sustain its judgment, and there is no affirmative showing 
to the contrary. 

& APPEAL—REVIEW—FINDINGS OF Fact—SvuFFICIENCY. 

The judgment of the court in a case tried by it without a jury was 
based solely on the legal effect of a certain agreement between the par- 
ties. This agreement was not set out in the findings of fact, nor its 
substance stated therein, though it was apparent that the court intended 
that it should constitute a part of the findings. Heid, that the judgment 
should be reversed, as not being sustained by the facts found. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. Reversed. 
Statement by CALDWELL, Circuit Judge: 
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John V. Farwell & Co. commenced suit in the circuit court of the United 
States for the district of Kansas, second division, against the Kansas Furni- 
ture Company, hereafter called tbe “Furniture Company,” to recover the sum 
of $8,926.20 and interest, and sued out in said action a writ of garnishment 
against the Citizens’ Bank of Wichita, Kan., hereafter called the “Bank.” On 
the 5th day of March, 1891, plaintiffs recovered judgment against the furniture 
company for the sum of $9,843.04. Upon being served with the garnishee 
summons, the bank appeared, and filed an answer, denying that it was in- 
debted to the furniture company in any sum. Issue was joined on the bank’s 
answer, and, a jury being waived, the cause was tried by the court, which 
made a special finding of facts, and rendered judgment thereon in favor of 
the plaintiffs, and against the garnishee, for $10,988.80. The bank thereupon. 
sued out this writ of error. 


W. E. Stanley and J. E. Hume, for plaintiff in error. 
C. H. Brooks, C. F. Coffin, and Edwin White Moore, for defend- 
ants in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


CALDWELL, Circuit Judge, (after stating the facts as above.) 
It is objected by the defendants in error that the parties, or their- 
attorneys of record, did not file with the clerk a stipulation in writ- 
ing waiving a jury, as required by section 649 of the Revised Stat- 
utes of the United States; and that this court cannot therefore 
consider the assignment of error based on the insufficiency of the 
special finding of facts by the lower court to support the judgment. 
The record before us contains this entry: 

“Thereupon, afterwards, to wit, on the 9th day of March, 1892, the said 
plaintiffs appeared by Edwin White Moore and Brooks & Coffin, their attor- 
neys, and the said defendant garnishee, the Citizens’ Bank of Wichita, 
Kansas, appears by Stanley & Hume, its said attorneys, and the parties make. 
and file their agreement in writing with the clerk that this cause may be 
tried by the court without a jury, and which agreement is in words and figures. 
following.” 

The agreement here referred to is properly entitled in the cause, 
and is spread at large upon the record. It extends to other mat- 
ters besides the waiver of a jury. That part of it relating to the 
waiver of a jury is in these words: 

“The parties appearing by their respective counsel, Messrs. Edwin White. 
Moore and Brooks & Coffin appearing for the plaintiff, and Messrs. Stanley 
& Hume appearing for said defendant and said garnishee, said parties, in 
open court, waived a jury, and consented that said cause be tried by the. 
court.” 

The signatures of counsel, preceded by the letters “O. K.,” are 
attached to this agreement. It is in writing, and was filed with 
the clerk; but it said that counsel, in signing the agreement, only 
intended to O. K. the correctness of the record entry, and did not 
thereby intend to waive a jury. If counsel did not, by their sig- 
natures to this agreement or record entry,—and it is immaterial 
which it is called,—intend to attest the fact, in writing, that a jury 
had been waived, it is difficult to understand what was intended. 
They, of course, did not intend to mislead or deceive the court,. 
though, if their present contention should be sustained, their ac- 
tion would have precisely that result; for the court acted upon. 
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the understanding that a jury had been waived in the mode re- 
quired by the statute, and, acting upon that assumption, made an 
extended special finding of facts, which was altogether useless and 
unnecessary if there had been no such waiver. The distinction at- 
tempted to be drawn by counsel between signing an agreement waiv- 
ing a jury which is not intended to be spread upon the record and 
signing one that is to constitute the record entry is too subtle and 
refined to require any further consideration. Supervisors v. Ken- 
nicott, 103 U. S. 554--556. 

In some of the papers and record entries in the cause, the plain- 
tiffs are described as J. V. Farwell & Co., in some as J. V. Farwell 
et al., and in some the names of the five persons composing the firm 
are set out in full, with the averment that they constitute a co- 
partnership, under the firm name of John V. Farwell & Co. In 
one of the latter papers or entries, the name of Jo-tn K. Hannon, 
one of the members of the firm, appears as John K. Harmon, and a 

large part of a lengthy brief filed on behalf of the plaintiff in 
error is taken up with the contention that the cause should be re- 
versed on account of this trifling clerical error. There is no rea- 
son to suppose the name was not written correctly in the original 
manuscript, but, conceding that it was not, it is an obvious cleri- 
cal misprision, capable of correction from an inspection of the rec- 
ord, and which any court would correct upon a mere suggestion. 
Adams v. Law, 16 How. 144; Peale v. Phipps, 8 How. 256; Bank 
v. Mixter, 114 U. S. 463, 5 Sup. Ct. Rep. 944. It is to be deplored 
that an appellate court should be called upon to listen to an oral 
argument and read a lengthy brief in support of the contention 
that such a slight clerical or typographical error is fatal, and it 
would be discrediting to the administration of justice for any court 
to notice the alleged error further than to direct its correction. 

It is assigned for error that the court had no jurisdiction of 
the subject-matter of the suit or the parties. This assignment 
of error rests upon the following ground: By the law of the 
state of Kansas, as it stood prior to 1889, when the plaintiff in 
the action desired to contest the answer of one summoned as a 
garnishee, he was required to file a petition, and summon the 
garnishee to answer thereto, as in an ordinary action at law. 
By an amended statute, passed in 1889, it is provided that the 
answer of the garnishee shall be conclusive of the facts there- 
in stated, unless the plaintiff, within 20 days, serves upon the 
garnishee a notice in writing that he elects to take issue on his 
answer, “in which case the issue shall stand for trial as a civil 
action in which the affidavit on the part of the plaintiff shall be 
deemed the petition and the garnishee’s affidavit the answer there- 
to.” Paragraph 4290, Gen. St. Kan. 1889. The statute was 
amended in some other particulars, but the amendment we have 
particularly set out is the only one pressed upon our attention, 
and is the one upon which the exception is chiefly rested. The 
bank was summoned as garnishee after the act of 1889 took 
effect, and the issue between the plaintiff and the garnishee 
was made up, and the cause was tried, without objection, in the 
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mode provided by that act. It is now said that the circuit 
court of Kansas had not by a general rule adopted the act of 
1889, as required by section 915 of the Revised Statutes of the 
United States, and that, as a consequence, it was without juris- 
ae to proceed in the mode that it did, and that its judgment 
is voi 

Section 914 of the Revised Statutes of the United States pro- 
vides that “the practice, pleading, and forms and modes of pro- 
ceeding in civil causes in the circuit and district courts shall 
conform as near as may be to the practice, pleading, and forms 
and modes of proceeding existing at the time in like causes in 
the courts of record of the states wherein such circuit or dis- 
trict courts are held, any rule of court to the contrary nowith- 
standing.” 

All the modes of proceeding in civil causes are governed by 
this section, except “remedies by attachment or other process 
against the property of the defendant,” and the remedies, “by 
execution or otherwise, to reach the property of the judgment 
debtor,” which are governed by sections 915 and 916, respec- 
tively. Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. Rep. 197. 
Under the act of 1889, when a garnishee has been summoned, and 
files his answer, and the plaintiff takes issue thereon, the process 
of attachment, so far as relates to that issue, has performed its 
office, and a new action is thereby instituted, in which the plaintiff 
in the original suit is plaintiff and the garnishee is defendant. The 
statute denominates it a “civil action,” and prescribes what 
papers shall constitute the pleadings. It is clearly a civil cause, 
and the practice, pleading, and forms and modes of proceedings 
therein must, under section 914, conform as near as may be to 
the statute of the state in force at the time of the trial, irre- 
spective of any rule of court, or, in the language of that section, 
“any rule of court to the contrary notwithstanding.” The 
suit grows out of the remedy and process of attachment, but it 
is no part of that process, any more than a suit between the 
plaintiff in the attachment and a third person, who intervenes 
and claims the attached property, can be said to be a part of 
the attachment process. The pleadings and forms and modes 
of proceeding in such suits must conform, as near as may be, to 
the state law in force at the time, although they may have had 
their origin in the use made of the “remedies by attachment or 
other process against the property of the defendant.” 

The court had jurisdiction of the subject-matter and the 
parties. The garnishee appeared and answered and went to 
trial without challenging the jurisdiction of the court, and with- 
out interposing any objection to the form or mode of proceeding. 
But, assuming that there are provisions of the Kansas statute 
of 1889 relating to attachments and garnishments which come 
within the purview of section 915 of the Revised Statutes, there 
is nothing in the record before us, in this case, to show that such 
provisions have not been adopted by a general rule of the circuit 
court of that district, as required by section 915; and, in the ab- 
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sence of an affirmative showing to the contrary, this court will, 
if necessary to support the judgment of that court, presume that 
they have been duly adopted. When the appellate court is required 
to act upon a presumption, it will adopt the presumption that up- 
holds the judgment from which the appeal is taken. The presump- 
tion is that the lower court did not usurp authority, nor wrongfully 
exercise jurisdiction. Elliott, App. Proc. §§ 709, 717. 

It is worthy of observation in this connection that section 915 
does not require that the general rules adopting the state laws 
relating to remedies by attachment, passed subsequently to that 
act, shall be in writing; and there are several cases which 
hold, and we think rightly, that the rules of practice of a court 
may be sufficiently shown by its judgments, and the record of 
its proceedings in like cases. The records and files of a court 
are written memorials of its rules of practice, and may be con- 
sulted for the purpose of ascertaining what those rules are. 
This has been the practice from the earliest times. There is 
no other mode of adopting rules that can impart to them any 
higher sanction or authority. It is very well known that it is 
the common practice for circuit courts to adopt and give effect 
to state laws relating to attachments as soon as they go into 
effect, and that in many cases there is no other evidence of their 
adoption than the practice of the court as evidenced by its judg- 
ments, records, and files. The members of the bar seldom, if 
ever, search records for a formal written order adopting the 
state law, which, as we have seen, the act of congress does not 
require, but are guided by the actual practice of the court in 
the particular case. As the act of congress does not require 
the rule adopting a state law to be in writing, it is not perceived 
why it may not be adopted by a rule of the court promulgated 
orally, and the uniform practice of the court ought to be accepted 
as sufficient evidence of the promulgation of such a rule. 

In the case of Fullerton v. Bank, 1 Pet. 603, the court said: 

“It will not be contended that the practice as such can only be sustained 
by written rule. Written rules are unquestionably to be preferred, because 
their commencement, their action, and their meaning are most conveniently 
determined; but what want of certuinty can there be where the court, by 
long acquiescence, has established it to be the law that the practice of the 
state court shall be their practice.” 

And in the case of Duncan’s Heirs v. U. 8., 7 Pet. 435, the court 
said: 

“It is not essential that any court, in changing its practice, should do so 
by adoption of written rules. Its practice may be established by uniform 
mode of proceedings for a series of years, and this forms the law of the 
court. How can the practice of the court be better known or established than 
by its own solemn adjudication upon the subject?” 

And see, to the same effect, Williams v. Bank, 2 Pet. 96; U. 8. 
v. Stevenson, 1 Abb. (U. 8.) 497; Lessees of Sellers v. Corwin, 5 
Ohio, 398. There is no analogy between this case and that of 
Lamaster v. Keeler, supra. It appeared affirmatively in that 
case that the court had not adopted, by written rule or other- 
wise, the state law authorizing the clerk to enter judgment against 
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sureties on stay bonds, and it did not appear that the clerk had 
ever before entered such a judgment, or that the court had in any 
other case sanctioned the practice. There is nothing in the opin- 
ion in that case which, in terms or by implication, overrules the 
previous well-considered opinions of that court which we have 
cited. 

Nothing remains to be considered in the case except the ques- 
tion whether the facts found are sufficient to support the judg- 
ment. It is not necessary in the determination of this question 
to set out in detail those findings. It is sufficient to state gen- 
erally that the furniture company was indebted to the bank in 
the sum of $25,400, and that to secure that indebtedness, it 
executed, on the llth day of January, 1888, a chattel mortgage 
to the bank. On the 20th of October, 1890, the bank and furni- 
ture company had an accounting, when there was found due from 
the furniture company to the bank, $9,145.60, for which another 
chattel mortgage was executed. The mortgaged property was 
afterwards sold and purchased by the bank, leaving, as the bank 
claims, a balance due on the mortgage debt. One of the special 
findings of the lower court is to the effect that on the llth day 
of April, 1888, the bank, the furniture company, and the majority 
of its creditors entered into an agreement concerning the mortgaged 
property, “which agreement,” says the special finding of facts, 
“is attached to the report of the referee in this case marked ‘Ex- 
hibit J.” Neither that report, nor the agreement, nor any statement 
of its provisions, is made part of the finding of the court, or appears 
elsewhere in the record. The claim of the plaintiffs to a judgment 
against the bank is bottomed solely on the legal effect of this agree- 
ment, and the judgment of the court below is rested upon it. Un- 
less that agreement created a liability on the bank, it was not lia- 
ble to the plaintiffs, upon the facts found, in any sum. Whether 
it did create a liability on the part of the bank to the plaintiffs, 
and, if so, the amount and nature thereof, and whether such lia- 
bility is one which can be enforced by an action at law, or whether 
the plaintiffs’ remedy is by a bill in equity against the bank, as 
a trustee for an accounting, can only be determined by an inspection 
of the instrument. Nor, without an inspection of the agreement, 
can it be known who are the proper parties to a bill for an account- 
ing, if it shall turn out that that is the proper proceeding. The 
special finding of facts does not contain the agreement or any state. 
ment of its provisions. The court below undoubtedly supposed the 
agreement was embraced in, or attached to and made part of, the 
special findings. In its declarations of law, the judgment is rested 
solely on the legal effect of this agreement. The special finding 
of facts shows no liability on the bank independently of this agree- 
ment, and, as that is omitted from the findings, it results that the 
facts found do not support the judgment. The judgment of the 
court below is reversed, and the cause remanded, with directions to 
grant a new trial. 
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(56 Fed. 539, — U. S. App. —.) 
CITIZENS’ BANK OF WICHITA v. FARWELL et al 
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 
No. 282. 


WRIT OF ERROR— MOTIONS IN TRIAL COURT—JURISDICTION—DISMIS8AL. 

The removal of a case into the circuit court of appeals by writ of error 
puts an end to the jurisdiction of the lower court; and as the latter court, 
therefore, cannot entertain a motion to vacate its judgment in such case 
after the writ is granted, a second writ of error will not lie to review 
its denial of such motion. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. Dismissed. 


W. E. Stanley and J. E. Hume, for plaintiff in error. 
C. H. Brooks, C. F. Coffin, and Edwin White Moore, for defendants 
in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


CALDWELL, Circuit Judge. The cause in which this writ of 
error was sued out was tried, and judgment rendered therein against 
the plaintiff in error, at the September term, 1892, of the United 
States circuit court for the district of Kansas, second division. 
Exceptions were taken, and an assignment of errors filed, and a 
supersedeas bond executed and approved, and the cause properly 
and regularly removed into this court by writ of error, the record 
being filed in this court on the 2d day of December, 1892, which 
constitutes case No. 213, the opinion in which is filed herewith. 56 
Fed. Rep. 570.1. After the cause had been thus removed into this 
court, the plaintiff in error appeared at a subsequent term of the cir- 
cuit court, and filed a motion in that court to “vacate, set aside, and 
annul the said judgment,” on various grounds. This motion the 
court overruled, and thereupon the plaintiff in error sued out this 
second writ of error in the same cause, and assigned for error the 
overruling of said motion. The removal of the case into this court 
under the first writ of error transferred the jurisdiction of the suit 
to this court, and the jurisdiction of the lower court over the case 
was at an end. Draper v. Davis, 102 U. S. 370; Keyser v. Farr, 
105 U. S. 265; Elliott’s App. Proc. § 541. 

The writ of error is dismissed. 


1— U. S. App. —, 6 C. C. A. 24. 
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(56 Fed. 576, — U. 8S. App. —.) 
CITY OF MINNEAPOLIS v. REUM. 
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 
No. 211. 


1. ALIENS—WHO ARE—EFFECT oF STATE LAws. 

A foreign-born resident of the United States, who has merely declared 
his intention to become a citizen, but has never complied with any other 
provision of the naturalization laws, is none the less an alien because of 
the facts that the constitution and laws of Minnesota, wherein he resides, 
have conferred the elective franchise and other privileges of citizenship 
on foreign subjects who have declared their intention to be naturalized, 
and that he has actually voted for member of congress and state and 
county officers. 

2. SaME—NATURALIZATION Laws. 

Nor is his status altered by reason of the fact that, when he so de- 
clared his intention, he was entitled, by reason of length of residence, 
to be naturalized, under Rev. St. § 2167, for that section merely dispenses 
with the two-years delay between the declaration of intention and the 
actual admission to citizenship which is prescribed by section 2165. 


In Error to the Circuit Court of the United States for the District 
of Minnesota. Affirmed. 
Statement by SANBORN, Circuit Judge: 


On October 7, 1891, Frederick Reum, the defendant in error, brought this 
auction against the city of Minneapolis, the plaintiff in error, for a personal in- 
jury that resulted from its negligence. He recovered judgment, to reverse 
which this writ of error was sued out. In his complaint he alleged that he 
was an alien, aud a subject of the king of Saxony, and this allegation was de- 
nied by the defendant. The evidence disclosed these facts: The plaintiff was 
born in the kingdom of Saxony in 1859. His father and mother were natives 
of that kingdom, and the former resided there until he died, in the infancy 
of the plaintiff. In 1863, after his father’s death, the plaintiff and his mother 
came to the state of Minnesota, where they have since resided. In 1885 he 
was married, and has since that time owned and occupied a farm in that state. 
On October 25, 1890, he made a declaration of his intention to become a 
citizen of the United States in the circuit court for the district of Minnesota; 
but he has never been admitted, or applied to be admitted, to citizenship 
under the second and third paragraphs of section 2165 of the Revised Statutes 
of the United States, or under any provisions of the acts of congress. The 
state of Minnesota has conferred upon all foreign subjects resident within 
its borders who have declared their intention to become citizens the elective 
franchise, the privilege of holding any office within its gift, and practically 
all of the privileges of citizenship in the power of that state to confer. In 
November, 1890, the plaintiff voted for a member of congress and for state 
and county officers in Minnesota. At the close of the evidence the defend- 
ant moved the court to dismiss the action for want of jurisdiction, on the 
ground that the evidence failed to establish the allegation that the plaintiff 
was an alien. The court denied the motion, and this ruling is the supposed 
error assigned. 


David F. Simpson, (Robert D. Russell, on the brief,) for plaintiff 
in error. 

John W. Arctander, for defendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


SANBORN, Circuit Judge, (after stating the facts as above.) In 
Lanz v. Randall, 4 Dill. 425, Mr. Justice Miller, who was then pre- 
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siding in the circuit court for the district of Minnesota, held that 
-a state could not make the subject of a foreign government a citi- 
zen of the United States, and that a resident of Minnesota who was 
born a subject of the grand duke of Mecklenburg, had declared his 
intention to become a citizen of the United States many years be- 
fore he brought his suit, had resided in the state of Minnesota 
for 15 years, had several times voted at elections held in that state 
where the constitution of the state authorizes such residents to 
do so without naturalization, but had never applied to be or been 
-admitted to citizenship under the federal naturalization laws, was 
still an alien, and a subject of the grand duke of Mecklenburg. 
‘This decision has been followed by the courts, and acquiesced in 
‘by the profession. It is now vigorously challenged by counsel for 
‘plaintiff in error. 

Section 2, art. 3, of the constitution of the United States, provides 
that the judicial power of the nation shall extend to “controversies 
between a state or the citizens thereof and foreign states, citizens, 
or subjects;” and the acts of congress of March 3, 1887, (24 Stat. 
552,) and of August 13, 1888, (25 Stat. 433,) confer jurisdiction of 
‘all these controversies in cases involving over $2,000 upon the 
‘circuit courts. Every person at his birth is presumptively a citi- 
‘zen or subject of the state of his nativity, and where, as in the case 
‘at bar, his parents were then both subjects of that state, the pre- 
sumption is conclusive. To the land of his birth he owes support 
and allegiance, and from it he is entitled to the civil and political 
rights and privileges of a citizen or subject. This relation, imposed 
by birth, is presumed to continue until a change of natianality 
is proved. Minor v. Happersett, 21 Wall. 162, 167; Vatt. Law 
Nat. p. 101; Morse, Nat. 61, 125. <A change of nationality cannot 
‘be made by the individual at will. Each nation has the right to 
refuse to grant the rights and privileges of citizenship to all persons 
not born upon its soil, and, if it determines to admit them to those 
rights and privileges, it may fix the terms on which they shall be 
conferred upon them. Naturalization is the admission of a foreign 
subject or citizen into the political body of a nation, and the bestow- 
-al upon him of the quality of a citizen or subject. 

The fourteenth amendment to the constitution of the United 
States provides that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they reside.” As the plain- 
tiff was born in the kingdom of Saxony, of parents who at the time 
of his birth were subjects of the king of Saxony, he is not a citizen 
-of the United States unless he has been naturalized therein. The 
United States, in the exercise of their undoubted right, have pre- 
scribed the conditions upon compliance with which an alien may 
become a citizen of this nation. The act of congress of April 14, 
1802, (2 Stat. 153, c. 28, § 1; Rev. St. § 2165,) provides that “an 
-alien may be admitted to become a citizen of the United States in 
the following manner, and not otherwise. First. He shall, two 
years at least prior to his admission, declare before a proper court 
his intention to become a citizen of the United States, and to re 
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nounce his allegiance to the potentate or sovereignty of which he 
may be at the time a citizen or subject. Second. He shall, at the 
time of his application to be admitted, declare, on oath, before 
some one of the courts above specified, that he will support the con- 
stitution of the United States, and that he absolutely and entirely 
renounces and abjures all allegiance and fidelity to every foreign 
prince, potentate, state, or sovereignty; and particularly, by name, 
to the prince, potentate, state, or sovereignty of which he was be- 
fore a citizen or subject, which proceedings shall be recorded by the 
clerk of the court. Third. It shall be made to appear to the satis- 
faction of the court admitting such alien that he has resided within 
the United States five years at least, and within the state or terri- 
tory where such court is at the time held one year at least, and 
that during that time he has behaved as a man of a good moral 
character, attached to the principles of the constitution of the 
United States, and well disposed to the good order and happiness 
of the same; but the oath of the applicant shall in no case be al- 
lowed to prove his residence.” 

By the act of May 26, 1824, (4 Stat. 69, c. 186, § 1; Rev. St. § 2167,) 
it is provided that: 

“Any alien, being under the age of twenty-one years, who has resided in 
the United States three years next preceding his arriving at that age, and who 
has continued to reside therein to the time he may make application to be ad- 
mitted a citizen thereof, may, after he arrives at the age of twenty-one years, 
and after he has resided five years within the United States, including the 
three years of his minority, be admitted a citizen of the United States, with- 
out having made the declaration required in the first condition of section 
twenty-one hundred and sixty-five; but such alien shall make the declara- 
tion required therein at the time of his admission, and shall further declare 
on oath, and prove to the satisfaction of the court, that, for two years next 
preceding, it has been his bona fide intention to become a citizen of the 
United States; and he shall in all other respects comply with the laws 
in regard to naturalization.” 

There is no other provision of the acts of congress under which 
this plaintiff could have been naturalized. The counsel for plain- 
tiff in error, however, alleges that he became a citizen of the United 
States (1) because at the time he declared his intention to do so 
he might have been admitted to citizenship, under the provisions 
of section 2167; (2) because various acts of congress have conferred 
certain privileges, and some have conferred all the privileges, of a 
citizen upon foreign-born residents who had declared their inten- 
tion to become citizens; and (38) because the state of Minnesota 
has granted to such residents practically all the privileges of citi- 
zenship in its power to bestow. 

Before this plaintiff could become a naturalized citizen, the con- 
tract of allegiance and protection that the relation of a citizen to 
his nation implies must be made between him and the United 
States. The United States have prescribed the conditions un- 
der which such an alien may make this contract, the place where, 
and the manner in which, it shall be made, and have declared that 
it can be made on those conditions, and in that manner, and not 
otherwise. Rev. St. § 2165. The conditions are that he shall 
declare, os oath, a he will support the constitution; that he 
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does renounce all allegiance to every foreign prince, potentate, 
state, or sovereignty, and particularly to that one of which he was 
a subject; that it shall be made to appear to the court that he has 
resided in the United States five years, and in the state where 
the court is held one year; that he has behaved as a man of good 
moral character during all of this time, attached to the principles of 
the constitution of the United States, and well disposed to the 
good order and happiness of the same. The place where these 
conditions must be complied with is in one of the courts of record 
named in the acts of congress, and the method by which the con- 
tract is to be made is by plenary proof to that court of a com- 
pliance with these conditions, which must be evidenced by its judg- 
ment. The plaintiff has complied with none of these terms. He 
has not even applied to any court to be admitted to citizenship. 
He has not consented to become a citizen of the United States on 
the terms they offer to him, or on any terms, but he still insists 
he is not a citizen, and that he is still a subject of the king of Sax- 
ony. On the other hand, the United States have not consented 
to accept the plaintiff as a citizen, on any terms, much less to waive 
all the essential conditions without a compliance with which con- 
gress has declared an alien cannot be naturalized. The minds 
of both parties must meet to make a contract, and, where neither 
party consents, there can surely be no agreement. 

That the plaintiff, on October 25, 1890, had resided in Minnesota, 
as boy and man, long enough to qualify him to become a citizen 
under section 2167, is not material. The conclusive answer to the 
argument here urged is that the declaration of an intention to 
enter into a new relation for which parties are qualified does not 
establish the relation. A man and woman who declare their in- 
tention to be married at some future time do not thereby become 
husband and wife. On the other hand, a declaration of an inten- 
tion to enter into a relation or to do an act at some future time 
is very persuasive evidence that the relation was not entered 
upon, and the act was not done, at the time the declaration was 
made. It must be borne in mind that the only effect of section 
2167 was to relieve the plaintiff from waiting two years after fil- 
ing his declaration before being admitted to citizenship. That sec- 
tion expressly provides that in all other respects he shall comply 
with the laws in regard to naturalization. The plaintiffs declara- 
tion on October 25, 1890, when he was qualified to be naturalized, 
that he intended at some future time to become a citizen, coupled 
with the fact that he did not then apply to be admitted to citizen- 
ship, nor comply with any of the conditions prescribed by law for 
his naturalization, compels the conclusion that he did not then 
denationalize himself, but that he still remained a foreign subject. 

That congress, in various acts, has conferred certain privileges 
and imposed certain burdens upon “persons of foreign birth who 
shall have declared their intention to become citizens,” at the same 
time that it conferred like privileges or imposed like burdens upon 
our own citizens, as in the act of March 3, 1863, (12 Stat. 731,) where 
all able-bodied male citizens of the United States, and “persons 
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of foreign birth who shall have declared their intention to become 
citizens under and in pursuance of the laws thereof,” between cer- 
tain ages, are declared to constitute the national forces, and as in 
the patent laws, (Rev. St. § 4904,) the pre-emption laws, (Id. § 2259,) 
and in the mining laws, (Id. § 2289,) where certain privileges are 
conferred on citizens of the United States, and “those who have 
declared their intention to become such,” in no way militates 
against, but strongly supports, the correctness of our conclusion, 
because, if foreign-born residents, by declaring their intention to 
become citizens, could ipso facto become such, it would have been 
futile to name them in all of these acts as a class distinct from our 
citizens. That congress has, by various special acts, many of which 
are referred to in the opinion of Chief Justice Fuller in Boyd v. 
Nebraska, 143 U. 8S. 158, 12 Sup. Ct. Rep. 375, naturalized certain 
classes of persons who had not complied with the terms of the gen- 
eral laws on this subject, is not important here, because the plain- 
tiff is not a member of any class thus naturalized. Nor is the 
decision in Boyd v. Nebraska, supra, in point in this case because 
Gov. Boyd was there held to be one of a class of foreign-born resi- 
dents that was naturalized by the acts of congress admitting the 
state of Nebraska into the Union. These acts conferred the rights 
of citizenship upon foreign-born residents of Nebraska who had 
declared their intention to become citizens. The plaintiff was a 
resident of Minnesota. 

A single argument remains to be noticed, and that is that the 
state of Minnesota has conferred on plaintiff the elective fran- 
chise, the right to hold any office in its gift, and, in reality, all the 
rights and privileges of citizenship in its power to bestow; and 
therefore it is said he is a citizen of that state, and not a foreign 
subject, and the federal court has no jurisdiction of this action: 
It may be conceded that a state may confer on foreign citizens 
or subjects all the rights and privileges it has the power to be- 
stow, but, when it has done all this, it has not naturalized them. 
They are foreign citizens or subjects still, within the meaning of 
the constitution and laws of the United States, and the jurisdic- 
tion of the federal courts over controversies between them and 
citizens of the states is neither enlarged nor restricted by the acts 
of the state. The power to naturalize foreign subjects or citizens 
was one of the powers expressly granted by the states to the na- 
tional government. By section 8, art. 1, of the constitution of the 
United States, it was provided that “the congress shall have the 
power to establish a uniform rule of naturalization.” Congress 
has exercised this power, established the rule, and expressly de- 
clared that foreign-born residents may be naturalized by a com- 
pliance with it, and not otherwise. This power, like the power 
to regulate commerce among the states, was carved out of the general 
sovereign power held by the states when this nation was formed 
and granted by the constitution to the congress of the United 
States. It thus vested exclusively in congress, and no power re- 
mained in the states to change or vary the rule of naturalization 
congress established, or to authorize any foreign subject to dena- 
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tionalize himself, and become a citizen of the United States, with- 
out a compliance with the conditions congress had prescribed. 
Dred Scott v. Sandford, 19 How. 393, 405; Slaughter House Cases, 
16 Wall. 36, 73; Minor v. Happersett, 21 How. 162; Boyd v. Ne- 
braska, 143 U. S. 135, 160, 12 Sup. Ct. Rep. 375. 

In like manner, the states granted to the judiciary of the nation 
the power to determine a controversy between a state or citizens 
thereof and foreign states, citizens, or subjects, (Const. U. S. art. 
3, § 2,) and congress conferred that power upon the circuit courts. 
The extent of the jurisdiction of those courts is measured by the 
constitution and the acts of congress. A foreign-born resident, who 
has not been naturalized according to the acts of congress, is not 
a “citizen” of the United States or of a state, within the definition 
given by the fourteenth amendment to the constitution, but remains 
a foreign subject or citizen; and any controversy between him and 
a citizen of a state which involves a sufficient amount is thus 
clearly within the jurisdiction of the circuit courts, under any fair 
construction of the constitution and laws of the United States. 
The jurisdiction thus conferred it is not in the power of any state, 
by its legislative or other action, to take away, restrict, or enlarge, 
and the action of the state of Minnesota regarding the citizenship 
of the plaintiff was not material in this case. Toland v. Sprague, 
12 Pet. 300, 328; Cowless v. Mercer Co., 7 Wall. 118; Railway Co. 
v. Whitton, 13 Wall. 270, 286; Phelps v. Oaks, 117 U. X. 236, 239, 
6 Sup. Ct. Rep. 714; O’Connell v. Reed, — U. 8. App. —-, 5 C. GC. A. 
586, 56 Fed. Rep. 531. 

The result is that the power granted to congress by article 1, 
§ 8, of the constitution of the United States, to establish a uni- 
form rule of naturalization, is exclusive; and the naturalization 
laws enacted by congress in the exercise of this power constitute 
the only rule by which a foreign subject may become a citizen of 
the United States or of a state, within the meaning of the federal 
constitution and laws. It is not in the power of a state to dena- 
tionalize a foreign subject who has not complied with the federal 
naturalization laws, and constitute him a citizen of the United 
States or of a state, so as to deprive the federal courts of juris- 
diction over a controversy between him and a citizen of a state, 
conferred upon them by article 3, § 2, of the constitution of the 
United States, and the acts of congress. 

A foreign subject who is qualified to become a citizen of the 
United States, under section 2167 of the Revised Statutes, does not 
become such by filing his declaration of intention so to do. That 
section requires that he shall renounce allegiance to the sovereignty 
of which he is a subject, take the oath of allegiance to the United 
States, and comply with the other conditions prescribed in the sec- 
ond and third paragraphs of section 2165 of the Revised Statutes, 
in order to become naturalized; and until he does so he remains 
a foreign subject. 

The court below was right in denying the motion to dismiss 
this action for want of pera and the judgment below is 
affirmed, with costs. 
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NOTE. 


CITIZENSHIP AND ALIENAGE—UNDER FEDERAL AND StTaTEB Law. 

The constitution of the United States provides (article 1, § 8) that “congress 
shall have power to establish a uniform rule of naturalization throughout the 
United States,” and congress acted upon this grant of power by an act passed 
March 26, 1790. The first reported case construing this statute was that of 
Collet v. Collet, 2 Dall. 294, in the circuit court for the Pennsylvania district, 
in 1792. Therein the question was stated to be “whether, according to the 
constitution of the United States, the authority to naturalize is exclusive or 
concurrent;’”’ and the court said: “We are of the opinion that the states indi- 
vidually still enjoy a concurrent authority upon this subject, but that their 
individual authority cannot be exercised so as to contravene the rule established 
by the authority of the Union.” This decision, however, failed to establish 
the doctrine which it advocated. Chancellor Kent remarks that ‘it is obvious 
that this opinion was hastily and inconsiderately declared.” 1 Kent, Comm. 
423. And only five years after its rendition, Iredell, J., sitting in the same 
court, said that, if the question had not previously occurred, he would be dis- 
posed to think that the power of naturalization operated exclusively as soon 
as it was exercised by congress. U.S. v. Villato, 2 Dall. 370. At a somewhat 
later period, the great chief justice assumed the question to be beyond dispute: 
“That the power of naturalization is exclusively in congress does not seem to 
be, and certainly ought not to be, controverted.” Chirac v. Chirac, 2 Wheat. 
259, per Marshall, C. J. And this is now the settled and accepted interpreta- 
tion. Houston v. Moore, 5 Wheat. 1, 49; The License Cases, 5 How. 504, 585; 
The Passenger Cases, 7 How. 283, 556. “There is no doubt,” says Judge 
Cooley, “that, when congress has prescribed a rule [fof naturalization] its 
power is exclusive, since any regulation by a state, not in force in every other 
state, would break the rule of uniformity. The states have, therefore, by their 
assent to this provision, made congress the exclusive depository of the power 
to confer citizenship.” Cooley, Const. Law, 77. See, also, 2 Story, Const. 
$ 1104; Golden v. Prince, 3 Wash. C. O. 318. It follows, a fortiori, that mere 
residence in a state does not affect the status of an alien. “Neither the consti- 
tation nor the acts of congress require that aliens should reside abroad to enti- 
tle them to sue in the courts of the United States.” Breedlove v. Nicolet, 7 
Pet. 413. And where the right of inheritance is an incident to the right of 
citizenship, if the state attempts to confer citizenship upon foreigners in a 
manner inconsistent with the act of congress, such attempt cannot inure to 
another purpose, and give a right to inherit independent of citizenship. Bar- 
zizas v. Hopkins, 2 Rand. (Va.) 276. But we should also notice that congress 
has power to confer citizenship, by a species of collective naturalization, upon 
the erection of a territory into a state. This was decided in the recent impor- 
tant case of Boyd v. Nebraska, 12 Sup. Ct. 375, 143 U. 8. 135, where Fuller, 
C. J., said: “Congress having the power to deal with the people of the terri- 
tories, in view of the future states to be formed from them, there can be no 
doubt that, in the admission of a state, a collective naturalization may be 
effected, in accordance with the intention of congress and the people applying 
for admission. Admission on an equal footing with the original states, in all 
respects whatever, involves equality of constitutional right and power, which 
eannot thereafterwards be controlled, and it also involves the adoption as citi- 
zens of the United States of those whom congress makes members of the 
political community, and who are recognized as such in the formation of the 
new state with the consent of congress.” 

But, while congress thus possesses the exclusive power to convert foreigners 
into citizens of the United States, it is to be remembered that the peculiar 
Nature of our political system admits of a dual citizenship. This point is 
clearly brought out in the opinion of Miller, J., in the Slaughterhouse Cases, 16 
Wall. 3G. “The next observation,’ he says, “is more important in view of 
the arguments of counsel in the present case. It is that the distinction 
between citizenship of the United States and citizenship of a state is clearly 
recognized and established. Not only may a man be a citizen of the United 
States without being a citizen of a state, but an important element is necessary 
to convert the former into the latter. He must reside within the state to 
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make him a citizen of it, but it is only necessary that he should be born or 
naturalized in the United States to be a citizen of the Union. It is quite 
clear, then, that there is a citizenship of the United States and a citizenship 
of a state, which are distinct from each other, and which depend upon different 
characteristics or circumstances in the individual.” See, also, Dred Scott v. 
Sandford, 19 How. 393; U.S. v. Cruikshank, 92 U. S. 542. 

It is thus evident that a man may be a citizen of the United States without 
being a citizen of any state. For instance, many of the residents of the 
District of Columbia, who have not kept up a legal residence in the states 
from which they came, are in that case. But it is by no means equally 
clear that a man may be a citizen of a state without being also a citizen of 
the United States. Mr. Justice Miller, sitting at circuit, once said: “I am of 
the opinion that no state can make the subject of a foreign prince a citizen 
of the state in any other mode than that provided by the naturalization laws 
of congress; that, when the constitution says that congress shall have power 
‘to establish an uniform rule of naturalization and uniform laws on the subject 
of bankruptcies throughout the United States,’ it designed these rules, when 
established, to be the only rules by which a citizen or subject of a foreign 
government could become a citizen or subject of one of the states of the 
Union, and thereby owe allegiance to such state and to the United States, and 
cease to owe it to his former government.” Lanz v. Randall, 4 Dill. 425. But 
it is entirely possible to draw an exactly opposite inference from the language 
employed by Chief Justice Taney in the Dred Scott Case, 19 How. 393, 
although his words are not without some ambiguity. He says: “Previous to 
the adoption of the constitution of the United States, every state had the 
undoubted right to confer on whomsoever it pleased the character of citizen, 
and to endow him with all its rights. But this character, of course, was con- 
fined to the boundaries of the state, and gave him no rights or privileges in 
other states beyond those secured to him by the law of nations and the comity 
of states. Nor have the several states surrendered the power of conferring 
these rights and privileges by adopting the constitution of the United States. 
Each state may still confer them upon an alien, or any one it thinks proper. 
or upon any class or description of persons; yet he would not be a ‘citizen,’ 
In the sense in which that word is used in the constitution of the United States. 
* * * The rights which he would acquire would be restricted to the state 
which gave them. The constitution has conferred on congress the right to 
establish a uniform rule of naturalization, and this right is evidently exclu- 
sive, and has always been held by this court to be so. Consequently, no state. 
since the adoption of the constitution, can, by naturalizing an alien, invest 
him with the rights and privileges secured to a citizen of a state under the 
federal government, although, so far as the state alone was concerned, he 
would undoubtedly be entitled to the rights of a citizen, and clothed with all 
the rights and immunities which the constitution and laws of the state 
attached to that character.” And the court in Wisconsin, relying mainly on 
these sayings, has concluded that, each state being sovereign, except as to mat- 
ters referred to the general government, it may, as a result of that sovereignty, 
confer the rights of citizenship on whomsoever it pleases, so far as to make 
him a citizen of such state, though he will not thereby become a citizen of the 
United States. In re Wehlitz, 16 Wis. 443; State v. Cole, 17 Wis. 674. 

Whether or not the state can invest the alien with full civic rights, it is 
apparent that it may bestow upon him certain very valuable privileges; and, 
among these, the most important is the elective franchise. Citizenship and 
the suffrage, it must be remembered, are by no means inseparable. Anderson 
v. Baker, 23 Md. 531; In re Wehlitz, 16 Wis. 443. And the right to vote is 
derived from the state, not the United States. In the case of Minor v. Hap- 
persett, 21 Wall. 162, the court said that they were “unanimously of the opinion 
that the constitution of the United States does not confer the right of suffrage 
upon any one.” And see U. S. v. Cruikshank, 92 U. S. 542. Further, the 
fifteenth amendment does not confer the right of suffrage. It only invests citi- 
zens of the United States with the right of exemption from discrimination in 
the exercise of the elective franchise on account of their race, color, or previous 
condition of servitude, and empowers congress to enforce that right by ‘“appro- 
priate legislation.” U. S. v. Reese, Id. 214. Compare, however, Ex parte 


RILEY Yv. JACKSON. 39 


Yarbrough, 4 Sup. Ct. 152, 110 U. S. 651. Since, therefore, the federal consti- 
tution merely adopts the state qualification as the federal qualification of the 
voter, and does not in itself either grant or restrict the right of suffrage, it 
follows that “national citizenship does not confer the right to take part in the 
election of the members of the federal house of representatives, of the legis- 
latures who choose the senate of the United States, or of the electors who 
cast the vote for president; and the right of suffrage for such purposes may 
be given or withheld by the states at their pleasure, so long as the rule is uni- 
form, and no person is excluded on account of race or color.” 1 Hare, Amer. 
Const. Law, 521; Narr, Suffrage & Elect. 1; Morse, Citizenship, § 143. It 
belongs to the particular state, within the limitations of the fifteenth amend- 
ment, to prescribe the qualifications of its voters. Naturalization under fed- 
eral law does not, per se, invest the person with the elective franchise, and, 
conversely, the state may bestow this privilege on a person who still remains 
an alien. Spragins v. Houghton, 3 Ill. 377. There results, therefore, this sin- 
gular anomaly in our political institutions: Although the power to naturalize 
is now admitted to be vested in the United States exclusively, yet the states 
can accomplish very nearly the same result, indirectly, as if they exercised the 
power; for by conferring the right of suffrage on such persons as they choose, 
even unnaturalized aliens, they give to such persons, in effect, the one vital and 
essential right of citizens of the United States. So far as regards the juris- 
diction of the federal courts and some other matters, the person may still 
remain an alien; but when he votes for representatives in congress, for the 
state legislature which is to choose United States senators, and for members 
of the electoral college, his condition of alienage is more shadow than sub- 
stance, and not so much a state of inferiority or deprivation as a shield of pro- 
teetion which he is privileged to raise if he prefers to have his lawsuits tried 
in the federal courts. On this anomalous condition of affairs, see remarks of 
Judge Hare in his American Constitutional Law, (volume 1, p. 529.) And see 
Cooley, Const. Law, 77; Pom. Const. Law, §§ 208-210. But it is held to be 
within the constitutional power of congress to pass laws for securing the free, 
pure, and safe exercise of the right of the ballot, so far as concerns the elec- 
tion of federal officers. Ex parte Yarbrough, 4 Sup. Ct. 152, 110 U. S. 651. 
And, although a person may retain the character of an alien, he is not there- 
fore free from all obligations to the federal government, so long as he resides 
in this country. Aliens domiciled in the United States owe a local and tempo- 
rary allegiance to the government of the United States. They are bound to 
obey all the laws of the country not immediately relating to citizenship during 
their residence in it, and are equally amenable with citizens for any infraction 
of those laws. On this theory it was held that resident aliens who gave aid 
and comfort to the cause of the south in the late Civil War were subject to 
be prosecuted for treason against the United States. Carlisle v. U. 8., 16 Wall. 
147. H. CAMPBELL BLACK. 
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PaTENTS FOR INVENTIONS—VALIDITY—NOVELTY—EVIDEN 

Claims 4 and 5 of letters patent No. 263,412, fai August 29, 1882, to 
Peter H. Jackson, were as follows: “The improvement in illuminating 
tiles, consisting of metallic sections with horizontal shoulders, upon which 
the cdges of the adjacent tiles are supported, where said shoulders extend 
the full length of the tiles, so as to rest upon the bearing surfaces;” and 
“the improvement in basement extensions, consisting of the supporting 
beams and wall having depressions at intervals, in combination with the 
horizontal tile-supporting shoulders, resting in the depressions, and forming 
the bottoms of the joints between the meeting edges of the adjacent tiles.” 
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Held, that the device covered by the latter claim is merely an equivalent 
for the stone coping formerly used for the purpose; and in view of un- 
contradicted expert evidence that bearers, supporting shoulders, ete., 
equivalent to those described in the patent, had long been in use, these 
claims are invalid for want of patentable novelty. 


Appeal from the Circuit Court of the United States for the 
Northern District of California. 

In Equity. This was a suit by Peter H. Jackson against George 
D. Nagle, John F. Riley, and Frank M. Loane for alleged infringe- 
ment of certain patents issued to complainant. There was a decree 
for complainant against defendants Riley and Loane in the court 
below, and said defendants appeal. Modified. 


Geo. M. Spencer, and Franklin P. Bull, for appellants. 
John L. Boone, for appellee. 


Before McKENNA and GILBERT, Circuit Judges, and HAN- 
FORD, District Judge. 


HANFORD, District Judge. This is a suit in equity, brought 
by Peter H. Jackson in the United States circuit court for the 
northern district of California, against George D. Nagle, John F. 
Riley, and Frank M. Loane, for alleged infringements of certain 
patents. The bill of complaint sets forth the rights claimed, 
charges infringement thereof by the defendants, and prays for an in- 
junction and for an accounting. The circuit court first made an 
interlocutory decree affirming the validity of the patents sued on, 
adjudging that the same had been infringed by the defendants, 
referring the case to a master to take, state, and report an account 
of the gains, profits, and advantages obtained by the respondents, 
and the damages resulting to the complainant by or through the 
acts of the respondents in violation of the rights of the complainant 
under said patents, and perpetually enjoining the defendants from 
making, using, and selling any improvements in the construction of 
buildings or sidewalks, or other structures containing the invention 
claimed, covered and protected in and by the first, fourth, and fifth 
claims of letters patent No. 263,412, the first and second claims 
of letters patent No. 269,863, and claims 2 and 3 of letters patent 
No. 302,338, in any manner whatever. Afterwards, upon the com- 
ing in of the master’s report, the court made a final decree in favor 
of the complainant, and against Riley & Loane, for the sum of 
$365.25, damages and costs. Thereupon said Riley & Loane 
brought the case to this court by an appeal. 

The several patents sued on are described as follows: No. 
263,412, entitled “Improvements in the Method of Dluminating 
Basements,” issued to the complainant August 29, 1882; No. 269,- 
863, entitled “Iron and Illuminating Stairs,” issued to the com- 
plainant January 2, 1883; No. 302,338, entitled “Improvements 
in the Construction of Buildings,” issued to the complainant July 
22, 1884. The controversy as to the validity of patents Nos. 269,863 
and 302,338 has been eliminated by express admissions made in be- 
half of the appellants. And in making his argument upon the 
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hearing of the case in this court the attorney for the appellee ex- 
plained a model brought into the case as an exhibit for the pur- 
pose of illustrating the work of the defendants supposed to infringe 
the patents; and in doing so he was obliged to admit that the 
defendants’ construction does not contain all the elements neces- 
sary to make the combination covered by claim 1 of patent No. 
263,412. Therefore, the case, as it was submitted in this court, 
involves only questions as to the validity of the last-mentioned 
patent in respect to claims 4 and 5 thereof, and as to the amount of 
damages, if any, which the appellee should recover. The general 
description of the invention protected by said patent No. 268,412 
contained in the specifications is as follows: 


“My invention relates to certain improvements in the illuminating of base- 
ments by means of glazed tiles, and the method of fixing and supporting the 
framework in which they are set, so that tighter joints may be made, the 
danger of warping the castings overcome, and a stronger, neater, and cheaper 
finish provided, as will be more fully explained by reference to the ac- 
companying drawing. * * * These tiles are cast in sections of a shape 
and size convenient for handling, and have strengthening ribs beneath. At 
the edges, where these sections meet, one is provided with an extension pro- 
jecting so that the next section will be supported upon it. As ordinarily con- 
structed, the ribs, and also the shoulder or extension, stop just inside the 
beam or bearer on the inside, and the wall on the outside, and pieces of sheet 
metal must be laid beneath the meeting edges of the sections beyond the 
point where the shoulders or extensions cease to closé the bottom joint. 
As these sections are of considerable weight, and must be moved to bring 
the bolt holes to correspond, the sheet-metal pieces are apt to become dis- 
placed, and make leaks. In my device the tiles are formed so that every al- 
ternate one has a strengthening rib, C, upon each side, and shoulders, D, 
also, project from the lower edge on each side, so that the adjacent tiles will 
be supported by them. These shoulders are extended to the full length of 
the tile, and project upon the beam or bearer, and also upon the wall 
as far as the tile itself does. This insures a perfect joint and support for 
the entire length of the tile, and all loose pieces of metal are dispensed with. 
The tiles being laid and leveled, the joint below is stopped with putty, 
and a strip of wocd is laid along each side of the line of tiles where the side- 
walk is to meet them, the strip having an inclined side next the edge of the 
tiles, so that there will be a triangular or prism-shaped space left between 
the inner face of the wooden strip and the edge of the tile. Molding sand 
may be filled in around the outside of the strip to prevent the filling cement 
from running out. The cement, which is formed principally of brimstone. 
is then run into the space around the tiles, and between it and the wooden 
strip, filling all the space in front of and around the tile, also below it, so. 
as to fill all cracks and inequalities caused by interstices in the brickwork, 
or by the casings being warped. This cement sets at once, and forms a tight, 
solid bed for the tiles in a few minutes, after which the sand, wooden strips, 
and putty may be removed. The sidewalk, which may be made of asphalt, 
concrete or artificial stone, or other common or suitable material, when laid, 
will fit closely against the cement border, E, which has already been run 
around the tile, and will be level with the tiles, so that the whole forms a 
uniform surface. By thus forming a cement border, I dispense with the ex- 
pensive stone coping, which must ordinarily be laid to receive the tiles, ang 
the joint which must be made between the tiles and the coping, as welt 
as nnother joint outside the coping itself, all of which are very troubleso:ne to 
mike and keep tight. When laid in Portland cement, in the usual manner 
of laying tiles, the cement is a long time in setting, and, if the tiles are 
stepped upon or tilted in any way, the cement will be pressed out, and thus 
leave a leak around them. The ribs, being formed upon both sides of one 
tile, may be made quite deep without danger of warping or straining the 
tile in cooling. In some cases it may be found preferable to make the 
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shoulders and ribs separate from the tiles, and lay them in depressions, A, 
formed in the wall, and in the bearing bar at the inside, as shown in Figs. 
3 and 4. The tiles are then laid upon them and bolted down, after which 
the cement joint is made, as before described. Various forms may be 
adapted for the edges of the tiles, so as to form a deeper vertical joint for 
the cement, as shown in Figs. 3 and 4. I am aware of the patent issued 
to William Dale, January 14th, 1879, No. 211,297, and specifically disclaim 
anything shown therein.” 


The fourth and fifth claims of the patent are as follows: 


(4) The improvement in illuminating tiles, consisting of the cast metallic 
sections, with horizontal shoulders, D, upon which the edges of the adjacent 
tiles are supported where said shoulders extend the full length of the tiles, 
so as to rest upon the bearing surfaces, substantially as and for the purpose 
herein described. 

(5) The improvement in basement extensions, consisting of the supporting 
beams and wall, having depressions, A, at intervals, as shown, in combination 
with the horizontal tile-supporting shoulders, D, resting in the depressions, 
and forming the bottoms of the joints between the meeting edges of adjacent 
tiles, substantially as herein described.” 


The evidence shows that the appellants have constructed illu- 
minating tiles, and placed the same in sidewalks, using for sup- 
porting beams or ribs T iron, such as hardware dealers keep in 
stock, cut into proper lengths to extend across the space to be 
tiled, and from edge to edge of the tile sections, the outer ends rest- 
ing upon the top of a supporting wall of brick or stone, the space on 
the top of the wall between the ends of the T-iron beams being 
filled with cement, and the tile sections being laid upon and bolted 
to said beams; the completed structures being substantially the 
same as if built according to the above specifications of the ap- 
pellee’s alleged invention, and having all the elements of the fourth 
and fifth claims. 

The validity of the patent as to said claims is disputed on the 
ground that the invention was anticipated. The amended answer 
gives notice, with sufficient particularity and definiteness, as we 
think, of the times, places, and persons when, where, and by whom 
devices for the same purposes, and identical in character, have 
been used prior to the date of said patent; and, to sustain the 
allegations of this paragraph of the answer, depositions were taken 
in New York of John W. Mark and Charles E. Furman. Mr. Mark 
testified as follows: 


“Third interrogatory: State the character and extent of your knowledge 
regarding the combination and use of tile and vault lights in the con- 
struction of buildings and sidewalks.” 

“(3) To the third interrogatory he saith: ‘My experience regarding the com- 
bination and use of tile and vault lights in the construction of buildings 
and sidewalks is based upon the fact that I havc, for the past eighteen years. 
been continually in that business, and for the last ten years have been super- 
intendent in laying down tiles and vault lights. I feel that I am thoroughly 
familiar with all the various details of the tile and vault light business.’” 

“Fourth interrogatory: State whether you have any knowledge concerning 
the construction and use of bearers. with strengthening ribs on the under 
side, for supporting the frames of vault lights and illuminating sidewalks 
or tiling, and extending the full length of the tile frame, and resting upon the 
brickwork coping or iron frames for their support, and, if so, for how long 
time they have been in use.”’ 
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“(4) To the fourth interrogatory he saith: ‘Yes; I am. They have been 
in use, to my knowledge, during the entire extent of time I have been in 
the business.’”’ 

“(5) To the fifth interrogatory he saith: ‘Said bearers were used in the 
construction of vault lights in the Van Ingen building, northeast corner of 
Broadway and Broome streets, New York city, done by J. W. & W. W. 
Cornell in 1860, «nd were also used in connection with the following other 
buildings: Buildings at Nos. 791 and 793 Broadway, done by Dale Tile Com- 
pany, in 1878; Daniel & Son’s dry-goods store, corner of 9th street and 
Broadway, done by A. J. Campbell & Co., in the year 1878; Hotel Marl- 
borough, southwest corner 37th street and Broadway, New York city, done 
by Ayres & McCaudles in the year 1874; and a number of others.’” 

(13) To the thirteenth interrogatory he saith: ‘I have had eighteen years’ 
experience, and from my knowledge of the art down to April 4th, 1892, I 
do not discover anything in Jackson’s bearer that any skillful mechanic, 
exercising ordinary skill in his trade, could not supply without exercising 
his inventive faculties. It was, perhaps, the most primitive mode of construc- 
tion.’ 99 


Mr. Furman’s testimony is as follows: 


“(4) To the fourth interrogatory he saith: ‘I have had experience in the 
manufacture and construction of vault lights, skylights, and illuminating side- 
walks, where they were constructed by bolting or fastening illuminating tiles 
to independent benrers, said bearers extending the entire length of the tiles, 
one end of the beams being fastened to headers at the building, the other 
end resting on areca walk or coping. I have superintended the manufacture 
or construction of such vault lights and area coverings since the year 1877.°” 

(5) To the fifth interrogatory he saith: ‘We, the Dale Tile Manufacturing 
Company, of the city of New York, manufactured and constructed vault 
lights and illuminating sidewalks, as above described, as early as the year 
1887, in which year they made and constructed for the area for building at 
the northeast corner of Fifth avenue and 42nd street a vault light, constructed 
ef illuminating tiles bolted and fastened to wrought-iron I beams, one end of 
which was coped into a header of another I beam, the other end being im- 
planted in the area wall, the beams and tiles being of the same length. In 
some portions of this work the bearers at both ends were inserted, one end in 
brick wall at building, the other at brick area wall. William H. Webb is 
the owner of this property. The following other buildings were also furnished 
with sidewalks made of the independent bearers, to which were bolted il- 
luminating tiles: Building 791 and 793 Broadway, New York, owner, Lorillard 
Estate, the bearer being fastened one end to iron header at house line, and 
other inserted into coping stone. To these were fastened illuminating tiles 
extending the entire length of the bearers. This work was done by the 
Dale Tile Manufacturing Company in 1879. Building No. 124 Fifth avenue, 
area light constructed of bearers and illuminating tiles, the bearers being de- 
tached to which the tiles were bolted; one end of beam coping into header 
at building; the other rested on area wall. This was constructed by the 
Dale Tile Manufacturing Company, Limited, in 1878, for J. W. Burnham.’ ”" 

(13) To the thirteenth interrogatory he saith: ‘I have had fourteen years’ 
experience with inventions relating thereto, and cannot discover. now, any- 
thing new or novel in Jackson’s bearer, or anything that any ingenious me- 
chanic could not furnish. In fact, the earliest method of furnishing vault 
lights was such as Jackson claims in his patent.’”’ 


In the opinion of the learned judge who tried the case in the 
circuit court, this evidence is disposed of by saying that. “the 
testimony of Mark and Furman is principally confined to the ex- 
istence and use of a tile bearer, without any special reference to 
the combination in which it is used by the complainant.” We are 
unable to understand the evidence as being so confined. Whaat. 
things does this patented combination consist of? How are they 
combined, and for what purpose? Allowing the patent to speak 
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for itself, the answer is: Sections of illuminated tile, beams, 
supporting walls, and cement, so fashioned and joined together, 
in connection with buildings, sidewalks, and cellars, as to form 
part of the sidewalks, with a surface conforming to the grade 
and elevation of other parts thereof, and to afford passages for 
light into the cellars, while excluding water and other elements. 
Now, the testimony of Mark and Furman is to the effect that, 
long prior to the date of this patent, beams or bearers having the 
peculiarities of shape and length of the bearers described in the 
above specifications were used in combination and connection 
with illuminated sidewalk tiles, in a manner and for a purpose 
exactly the same as set forth in the fourth and fifth claims of this 
patent. This evidence is not contradicted, and we are constrained 
by it to hold that, as to the fourth and fifth claims, the patent is 
void for want of novelty. The additional elements of arranged de- 
pressions or cavities in an iron plate on top of the supporting 
walls to fit the ends of the bearers, as described in the complain- 
ant’s specifications, is only an equivalent for the stone coping, 
cut and prepared to fit, previously used in the construction of side- 
walks with illuminated tile therein, as shown by said depositions, 
just as the defendants’ method of making a solid structure and 
tight joints, by filling with cement the space between the beam 
ends, is an equivalent for the iron plate having depressions, and 
it does not make the combination a patentable invention. The 
bill alleges that, in a suit previously brought in the same court 
by the complainant against persons named, the court rendered a 
decree by which the validity of this patent became established. 
But the evidence does not sustain this allegation. It does not 
appear that any decree or decision was rendered in the case re 
ferred to. 

The circuit court found as matters of fact and law that all of 
the patents sued on are valid, and that the defendants have in- 
fringed two of them, but the entire amount awarded as damages. 
appears to have been credited to patent No. 263,412. Inasmuch 
as the answer denies the validity of all the patents, and contains 
no denial of the charge that the defendants intend to infringe the 
same, the complainant is entitled to the relief granted by the 
interlocutory decree, in so far as it affirms the validity of the pat- 
ents and enjoins the defendants from infringing the same, in re- 
spect to all the claims thereof other than the fourth and fifth 
claims of patent No. 263,412; and we hold that the complainant 
is entitled to recover the costs and his disbursements taxed in 
the circuit court, but he is not entitled to damages. 

The decree of the circuit court should be reversed, and the 
cause remanded, with directions to enter a modified decree in ac- 
cordance with this opinion, and the appellants are entitled to re- 
cover the costs and disbursements taxable on their appeal, and it. 
is so ordered. 
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(56 Fed. 587, — U. S. App. —.) 
HARPER & REYNOLDS CO. v. WILGUS. 


(Circuit Court of Appeals, Ninth Circuit. May 18, 1893.) 
No. 84. 


4. PATENTS FOR INVENTIONS—INFRINGEMENT—DAMAGES—REVIEW. 

In au action for damages for the infringement of a patent the review- 
ing court will not consider the objection that a verdict for plaintiff was 
unwarrarted because the evidence showed that the patent had been 
anticipated, where there was some evidence of novelty, and defendant 
did not, at the trial, ask that the jury be instructed to find for him. 


2. SamE—ANTICIPATION—EVIDENCE. 
it was proper, in such action, to exclude an assignment of all plaintiff's 
claim to the invention, made before the patent issued to a third person, 
for the sum of $15; for even if such assignment warranted the inference 
that plaintiff doubted the value of his invention, or its novelty, such in- 
ference was immatcrial to the issue of specific anticipation which wis 
being tried. 


3. SamE—EVMENCE. 

When models of the infringed device,—a lawn sprinkler,—and of the 
device alleged to anticipate it, were submitted to the jury for their inspec- 
tion, it was not error to allow a witness to testify as to the shape of the 
injet to such lawn sprinkler. 


-4, SamE—REVIEW—PRESUMPTIONS. 

It will not be presumed on appeal that the jury, in arriving at their ver- 
dict, disregarded any of the instructions of the court, but the bill of ex- 
ceptions must affirmatively show that they did so, to entitle appellant to 
any relief on that ground. 


In Error to the Circuit Court of the United States for the South- 
‘ern District of California. 

At Law. This was an action by Daniel C. Wilgus against the 
Harper & Reynolds Company for damages for the infringement 
-of a patent. There was a verdict and judgment for plaintiff, and 
defendant brings error. Affirmed. 


Graff & Latham and Stephen M. White, for plaintiff in error. 
Cole & Cole, for defendant in error. 


Before McCKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


GILBERT, Circuit Judge. The defendant in error, Daniel C. 
Wilgus, brought an action against the plaintiff in error, the Harper 
-& Reynolds Company, for damages for an alleged infringement 
of letters patent No. 443,734, issued December 30, 1890, for an im- 
provement in lawn sprinklers. The answer of the defendant de- 
nied that the plaintiff therein was the inventor of the lawn sprinkler 
so patented, and denied the infringement, but alleged that on the 
Tth day of July, 1888, letters patent were issued from the United 
States to Clement Gauthier for an invention substantially identical 
with that described in the Wilgus patent, which letters patent had 
been thereafter duly assigned to certain persons in the answer 
named. The action was tried before a jury, and a verdict was 
rendered for the defendant in error for $1,238.41. 

The first assignment of error, and that upon which the plaintiff 
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in error mainly relies, is that the evidence is wholly insufficient 
to justify or sustain the verdict, for the reason that it shows the 
plaintiff's patent to be void, the same having been anticipated by 
the Gauthier patent. There was no request upon the part of the 
plaintiff in error for an instruction to the jury to return a verdict 
for defendant, either at the close of the plaintiffs testimony. or 
upon the final submission of the case to the jury. It is not claimed 
that there was no evidence to go to the jury in support of the 
novelty of the plaintiff's invention. On the other hand the bill 
of exceptions distinctly discloses that there was such evidence. In 
addition to this, the patent was itself prima facie evidence of its 
own validity. Cantrell v. Wallick, 117 U. S. 690, 6 Sup. Ct. Rep. 
970; Smith v. Vulcanite Co., 98 U. S. 486; Lehnbeuter v. Holthaus, 
105 U.S. 94. This court cannot now, upon this assignment of error, 
enter into the consideration of the question whether or not the 


-= Wilgus patent was anticipated by the Gauthier patent, and there- 


fore was itself void. That inquiry involved a question of fact, for 
the jury, and it was properly submitted to the jury. No exception 
was taken on the trial, either to the submission of the case to the 
jury, or to the charge of the court. On the writ of error to this 
court we are confined to the consideration of questions of law,—the 
rulings of the trial court upon questions of evidence, and the in- 
structions given or refused to the jury. We have no concern with 
the weight to be given to evidence which has been properly admit- 
ted. Parsons v. Bedford, 3 Pet. 446; Railroad Co. v. Fraloff, 100 
U. S. 31. | 

It is assigned as error that the court excluded the evidence of 
a certain assignment made by Wilgus to one Lyall two years before 
the issuance of the Wilgus patent, transferring to Lyall the “claim 
of invention of sprinkler,” for a consideration of $15. This instru- 
ment was offered in connection with the cross-examination of the 
plaintiff, and it is claimed to have been pertinent for the purpose 
of showing his knowledge of the state of the art, and of the exist- 
ence of the prior invention of Gauthier. The inference is sought 
to be drawn therefrom that the plaintiff would not have parted 
with his improvement for $15 if he had believed himself to be the 
inventor thereof. This inference is altogether unwarranted, and 
is not even remotely suggested by the instrument. But if this 
instrument did indeed tend to show that the plaintiff did at that 
time believe that his invention was of little value, or lacked novelty, 
that fact was wholly immaterial to the issues to be tried in this 
case. The question before the jury was not what Wilgus may 
have thought of his own invention in 1888. The evidence was 
properly excluded. 

Error is claimed in the ruling of the court allowing the witness 
Townsend to answer the following question: “With reference to 
the tangential inlet spoken of by Mr. Graff, what is the shape of 
the tangential inlet in the sprinkler?” The response of the wit- 
ness was, in substance, that the inlet in the Wilgus sprinkler was 
circular in shape, while the other was not. It is possible that 
this evidence was wholly immaterial, since no claim is made in 
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either of the patents upon the shape of the inlet, and no reference 
is made thereto in the specifications, and it is probable that the 
shape of the inlet had no bearing whatever upon the issues in the 
case. The sprinklers, as actually constructed under both patents, 
were in evidence before the jury, however, and the shape of inlets 
in each could be distinctly seen, upon inspection of them. This 
evidence of the witness added nothing to what was already admitted 
before the jury, could not affect the issues, and could not in any 
way have prejudiced the rights of the plaintiff in error. 

It is claimed that the verdict was contrary to the charge of the 
court, and that the jury disregarded the following instruction: 

“A mere carrying forward, or a new or more extended application, of the 
original thought, and changed only in form, proportion, or degree, or sub- 
stitution of equivalents doing substantially the same thing, in the same way, 
by the same means, with better results, is not such an invention as would 
sustain a patent.” 

It is impossible for us to say that the jury disregarded this. 
instruction. There is nothing in the bill of exceptions to show that 
they did. The presumption is, on the other hand, that they strictly 
observed it. We must infer that the jury, in the light of the evi- 
dence, obeyed the charge of the court, and that in arriving at their 
verdict they reached the conclusion that the Wilgus patent was 
not a mere carrying forward of the original thought of the Gauthier 
patent, and that the two sprinklers do not accomplish substantially 
the same things, in the same way, by the same means. This was 
the main question in issue in the case, and was, as we have seen, 
submitted to the jury without objection upon the part of the plain- 
tiff in error. 

There being no error in the trial below, the judgment is affirmed, 
with costs to the defendant in error. 





(56 Fed. 603, — U. S. App. —.) 
THE ALEXANDER GIBSON. 
O'BRIEN vy. PORTLAND SHIPPING CO. 
(Circuit Court of Appeals, Ninth Circuit. June 1, 1893.) 
No. 79. 


SHIPPING—CHARTER PARTY—SELECTION OF STEVEDORE. 

A charter party contained this provision: “The vessel to employ steve- 
dore satisfactory to charterers; but (if appointed by them) the charge not 
to exceed that current at the time, and to be stowed under the captain’s 
supervision and direction.” Meld that, where a stevedore selected by the 
master was unsatisfactory to the charterers, they could themselves se- 
lect another one, without giving reasons for their dissatisfaction. 


Appeal from the Circuit Court of the United States for the North- 
ern Division.of the District of Washington. 

In Admiralty. Libel by the Portland Shipping Company against 
the ship Alexander Gibson (Edward O’Brien, claimant) to recover 
damages for the breach of a charter party. The district court 
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dismissed the libel, (44 Fed. Rep. 371,) but on an appeal to the circuit 
court this decree was reversed, and a decree entered for libelant. 
The claimant appeals. Affirmed. 


William Craig and E. C. Hughes, (Craig & Meredith and Hughes, 
Hastings & Stedman, on the brief,) for appellant. 
C. E. S. Wood, (Williams & Wood, on the brief,) for appellee. 


Before McKENNA, Circuit Judge, and HAWLEY and MORROW, 
District Judges. 


MORROW, District Judge. The ship Alexander Gibson was 
chartered by the Portland Shipping Company of Portland, Or., 
December 3, 1887, to carry a cargo of wheat from Tacoma, Wash. T., 
to a port in the United Kingdom, or on the continent of Europe, 
as instructed by the charterers’ agents. The charter party con- 
tained, among other provisions, the following: 

‘The vessel to employ stevedore satisfactory 10 charterers; but (if appoint- 
ed by them) the charge not to exceed that current at the time, and to be 
stowed under the captain’s supervision and direction.” 

At about the time of the execution of the charter party the master 
of the vessel employed one R. W. De Lion as stevedore to load the 
cargo of wheat on board the vessel, but whether this employment 
was in fact made before or after the signing of the charter party 
is not clear from the testimony. It does appear that imme- 
diately following the execution of this contract the Portland Ship- 
ping Company, acting under the authority claimed to have been 
conferred upon the charterers by the provision of the contract just 
cited, appointed Cunningham & Mullens, a firm engaged in the 
stevedore business at Tacoma, as stevedores to load the vessel, 
and notified the master of such appointment. The master refused 
for a time to accept their service, and insisted upon the employ- 
ment of De Lion. The result of the controversy was a delay in 
loading the vessel for the period of about a month, during which 
time the market price of wheat in Liverpool declined. This action 
was thereupon brought by the Portland Shipping Company to re- 
cover damages sustained by the corporation by reason of such 
decline in the value of the cargo of wheat for the shipment of 
which the Alexander Gibson was chartered. The libel was dis- 
missed in the United States district court for the district of Wash- 
ington, and thereupon an appeal was taken to the United States 
circuit court for the ninth circuit, where a judgment was rendered 
in favor of the libelant for the damages arising from a decline of 
is. 6d. per quarter in the market price of wheat during the deten- 
tion. From the judgment of the circuit court the claimant has 
appealed to this court. 

It appears from the testimony that the employment of De Lion 
as stevedore was not satisfactory to the libelant, but the reason 
for such dissatisfaction was not made known to the master of the 
vessel at the time the libelant refused to agree to his employment. 
The employment of Cunningham & Mullens by the charterer was 
finally accepted by the master, and the rate charged by them for 
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loading the vessel did not exceed the rate current at that time at 
Tacoma. The question is whether, under the terms of the agree- 
ment, the master of the vessel had the right to insist upon the em- 
ployment of a stevedore selected by him, as against the employment 
of stevedores appointed by the charterer. The charter party gave 
the right of selection of a stevedore to the master of the vessel, 
subject, however, to the qualification that such selection should 
be satisfactory to the charterer. The selection in this case was 
not satisfactory to the latter, but it is contended that, as no dis- 
satisfaction was expressed by the charterer as to the competency 
and skill of De Lion, it must be presumed that he was satisfactory, 
and his employment should have been accepted by the charterer. 
We do not so understand the terms of the contract, since it is ex- 
pressly provided that the charterer should have the power to ap- 
point a stevedore, subject only to the qualification that the charge 
should not exceed that current at the time, and that the cargo 
should be stowed under the captain’s supervision and direction. 
Had the selection of the stevedore remained with the vessel, and 
continued until a selection was made, satisfactory to the charterer, 
there would be much force in the contention that the charterer 
would not be allowed to reject such a selection arbitrarily and 
without cause; but the contract provides that the charterer should 
also have the power of appointment, subject only to the qualifica- 
tions mentioned in favor of the vessel. The right of the charterer 
was therefore not merely a right to confirm the selection of the 
master of the vessel, but to appoint a stevedore itself, should the 
selection of the master, from any cause, prove unsatisfactory. In 
the cases cited by the appellant no such conditions obtained. It 
will not be necessary, therefore, to review those authorities, to show 
that they do not establish any principle of law available to the 
matter of the vessel in this case. It is sufficient to say that in 
our opinion the contract under consideration is unambiguous, and 
under the circumstances clearly justified the right of selection of 
a stevedore, as claimed by the charterer, after the selection by the 
master of the vessel had proven unsatisfactory. 
The judgment of the circuit court is affirmed. 





(56 Fed. 605, — U. S. App. —.) 
THE DANIEL BURNS. 
STARIN’S CITY, R. & H. TRANSP. CO. v. THE DANIEL BURNS. 
(Circuit Court of Appeals, Second Circuit. June 15, 1893.) 
No. 102. 


SHIPPING—SHORTAGE OF CARGO—EVIDENCE—APPEAL. 
On a libel by the hirer of a vessel to recover for an alleged shortage in 
a cargo of oats loaded on the vessel, the only evidence as to the 
quantity put on board was that of a weigher, who merely assented 
to leading questions by counsel, including a statement of the amount, 
und who, though admitting that he had no recollection independent 


v.6c.c.A.—4 


50 C. C. A. REPORTS, Vol. 6. 


of his books, did not produce them in court. The trial court held this 
evidence “scarcely satisfactory,” but dismissed the libel on another 
ground. Held, that the dismissal could be sustained on the ground of 
the insufficiency of the evidence. 


Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by Starin’s City, River & Harbor Trans- 
portation Company against the canal boat Daniel Burns, Michael 
E. Kiley, claimant, to recover for an alleged shortage of cargo. 
In the district court the libel was dismissed. 52 Fed. Rep. 159. 
Libelant appeals. Affirmed. 

In the opinion rendered in the district court by BROWN, District 
Judge, the allegations of the libel and the proofs on the part of 
libelant as to the loading of the oats upon the canal boat were 
stated as follows: 

“The libel was filed to recover the value of 1,348 bushels of oats, which, it 
is alleged, were not delivered out of a quantity of 8,989 bushels, alleged to 
have been loaded upon the canal boat Daniel Burns on December 8, 1891. 
The libel states that the quantity missing ‘was sold and delivered by the mas- 
ter without orders from the libelant.’ and that the canal boat was ‘under 
charter to the libelant for transportation of the oats from Hoboken, N. J., to 
such point or points in the harbor of New York as might thereafter be 
ordered.’ 

“The proof is scarcely satisfactory as to the actual quantity loaded upon the 
canal boat. What was put upon the boat was put in from cars, which had 
been weighed and measured upon different days previous to the loading. 
The weigher could give no testimony as to the amount on either of the cars. 
The weight he testified to was obtained, as he said, by the addition of the 
weights on the several cars together. He testified positively to this aggregate: 
but he could give no items; he did not remember them without his memo- 
randa; and his memoranda, though called for, were not produced. There was 
no proof as respects the custody of the cars, or of the grain, between the time 
when they were measured and the time when they were unloaded upon the 
boat; and hence no proof that all of it went upon the boat. There was 
no proof of any abstraction of grain from the boat nor of any improper 
delivery without orders of the libelant. 7,641 bushels were admitted to 
have been delivered in three different deliveries; but there was no proof 
of the actual measurement of the quantity delivered, or that the amount 
taken by the libelant’s vendee did not exceed that quantity. I should hardly 
be satisfied to render any decree for the libelant upon such evidence, if in 
other respects the libel could be sustained.” 


The opinion continued: 
“But upon the proof as to the hiring of the boat, I do not think the facts 


show that either the Burns or her owner was liable for a mere deficiency of 
grain found on unloading.”’ 


And, upon consideration of the evidence bearing on that question, 
the libel was dismissed. 

Henry W. Goodrich, for appellant. 

J. A. Hyland, for appellee. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


PER CURIAM. This is an appeal from a final decree of the dis- 
trict court of the southern district of New York, dismissing the 
libel, with costs. Libelant sued to recover $539.20, the value of a 
portion of a cargo of oats laden on claimant’s canal boat in the 
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harbor of New York, and, as libelant claims, not delivered, but 
converted by the master. It is averred in the libel that the libel- 
ant put aboard the canal boat 8,989 bushels of oats, and that only 
7,640 bushels were delivered. These averments were controverted 
by the answer, and, upon the issue thus raised, the libelant had the 
burden of proof. Upon the trial, libelant called its weighmaster, 
and sought to make proof of delivery on board the canal boat as 
follows: “Question. On the 8th of December, did you weigh and 
deliver aboard the canal boat Daniel Burns 287,650 pounds or 
8,989.02 bushels of oats? Answer. I did.” And, at the close of 
a cross-examination of the witness, he was asked on redirect: “Q. 
Is this a certificate made up by you from your books? A. That is, 
sir. (Certificate offered. Objected to. Excluded.) Q. You swear 
te the number that you have already stated? A. I do, sir.” 
Although these are substantially the statements of counsel, as- 
sented to by the witness, they might, if standing alone, be taken 
as sufficient evidence of the number of bushels put aboard; but 
they must be considered in connection with the rest of the witness’ 
testimony, and his cross-examination indicates quite clearly that, 
in his assent to counsel’s statement, he was not testifying from any 
independent recollection of the number of bushels, that he “had 
no figures in his mind,” but “had them in his books,” and no books 
or memoranda containing them were put in evidence, nor even 
brought into court, the witness stating that the books were in 
his possession, but “not there.” Beyond this facile assent to three 
leading questions and some vague testimony as to an admission 
by the master of an undefined liability, there is no evidence in the 
case tending to show how many bushels of oats were put aboard 
the canal boat in excess of the 7,640 which she delivered. It is not 
surprising that the district judge found the proof, as to the actual 
quantity loaded upon the canal boat, “scarcely satisfactory.” As 
he had the witness before him, and heard his examination, he was 
certainly in a better position than is the appellate court to de- 
termine whether the statement as to amount was that of the wit- 
ness or of counsel. In the printed record it seems to be the latter. 
The decree of the district court is affirmed, with costs. 


a NE 
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(56 Fed. 606, — U. S. App. —.) 
EARNSHAW v. McHOSE et al. 
(Circuit Court of Appeals, Third Circuit. June 16, 1893.) 
No. 2. 


CHARTER Party—DiI8sPatcH MONEY—CONTRACT OF SALE—INTERPRETATION. 

A contract provided that the plaintiff should sell, and the defendants 
buy, fron ore, at named prices, and stipulated that these prices ‘were 
based on an ocean freight rate of 12 shillings a ton,” all freight over that 
suin to be added to, and all freight less than that sum to be deducted 
from, the invoice price. Plaintiff chartered a vessel at that rate, agree 
ing with it in the charter party for £15 dispatch money and £30 demurrage 
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for each day to be saved from or exceeding the number of days allowed 

for loading or unloading. Dispatch money was deducted from the amount 

paid for freight, which defendants claimed should be deducted from the 

invoice charge. Held, in the absence of any unusual expenditure by plaintiff 

to secure dispatch, the dispatch money was merely a deduction from the 

a E and must be allowed on the invoice price. 48 Fed. Rep. 589, af- 
ed. 


In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

At Law. Assumpsit by Alfred Earnshaw against Isaac McHose, 
Ambrose A. McHose, and Wilson V. McHose, trading as Isaac Mc- 
Hose & Sons. There was a special verdict for plaintiff, and mo- 
tions were made to increase and diminish the amount of the ver- 
dict, but were overruled, and judgment entered thereon. See 48 
Fed. Rep. 589. Plaintiff brings error. Affirmed. 


R. C. McMurtrie, for plaintiff in error. 
Frank P. Prichard and John G. Johnson, for defendants in error. 


Before DALLAS, Circuit Judge, and GREEN and WALES, Dis- 
trict Judges. 


WALES, District Judge. This was an action brought in the 
circuit court of the United States for the eastern district of Penn- 
sylvania to recover a balance of money due on several cargoes of 
iron ores which had been sold and delivered by the plaintiff to 
the defendants under a contract made between the parties on the 
20th day of January, 1890. The ores were shipped from Marbella, 
Spain, to the port of Philadelphia. The terms and conditions of 
the contract which relate to the present controversy are these: 

‘(1) Price to be at the rate of seven dollars and eighty cents ($7.80) per ton, 
of 2,240 pounds, for the mined ore, commonly known as ‘Marbella Lump,’ 
and seven dollars and forty cents ($7.40) for the sand ore, commonly known 
as ‘Marbella Sand.’ 

“(2) Freight rate. The above prices are based on an ocean freight rate 
of twelve shillings per ton; all freight over twelve shillings to be added 
to the invoice as part of the price of the ore, and all freight under twelve 
shillings to be deducted from the invoice.” 

After he had made this contract with the defendants, the plain- 
tiff obtained charter parties from different shipowners for the 
transportation of the ores to Philadelphia. Each of these charter 
parties contained the same stipulations as to freight, lay days, 
quick dispatch, and demurrage, being, in substance, as follows: 
(1) Freight to be paid at the rate of 11 shillings and 6 pence per 
ton, of 2,240 pounds. (2) The cargo to be loaded at the rate of 
250 tons, and discharged at the rate of 250 tons, per day. (3) Char- 
terer to have the option of averaging days for loading and dischar- 
ging, in order to avoid demurrage. (4) Dispatch money, at the rate 
of £15 per day, of 24 hours, for any time saved in loading or dis- 
charging. (5) Demurrage over and above said lay days, at the 
rate of £30 per day, except in case of any unavoidable accidents 
which may hinder the loading or discharging. 

At the trial it was proved that the loading and unloading of the 
chartered vessels were always within the lay days, so that the ves- 
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sels were always loaded and unloaded at a more rapid rate than 
250 tons a day. The dispatch money credited by the ships on plain- 
tiff’s bills of freight amounted to about 24 cents a ton; but this 
credit was not allowed by the plaintiff to the defendants in reduc- 
tion of the price of the ores. The defendants claimed that, under 
the contract of January 20, 1890, they should be allowed this dif- 
ference between 12 shillings freight per ton and the amount ac- 
tually paid by the plaintiff, and the learned judge of the circuit 
court, in charging the jury on this point, said: 

“The dispatch money, referred to in the point, is a rebate or drawback 
upon the freight stipulated for in the charter between the vessel carrying 
the ore and Mr. Earnshaw, as an allowance for quick dispatch in loading and 
unloading. The charter named certain lay days, and the freight specified 
was based upon this extent of detention, with a provision for a rebate in 
case of earlier dispatch of the vessel than was stipulated for by the charter, 
from the respective ports on this side and the other. It was found un- 
necessary to detain the vessel the length of time named, and a rebate was 
made accordingly from the freight specified. The plaintiff was not subjected 
to any charges in obtaining the rebate, and I am therefore impressed with 
the belief that the same should properly be deducted from the amount of 
freight charged.” 


In obedience to this instruction, the jury found for the plain- 
tiff in the sum of $45,593.77, with the special statement that this 
was the sum due to the plaintiff after deducting $13,926.24, which had 
been allowed to him for dispatch money. To this instruc- 
tion the plaintiff excepted, and it has been assigned for error here. 

The question for decision is to be determined by the mean- 
ing of the contract in relation to the prices to be paid for the 
ores. These prices were fixed at certain sums, provided the ocean 
freight rate should be no more or less than 12 shillings a ton; but, 
if the freight rate should be over 12 shillings, the excess should be 
added to the invoice part of the price of the ore, and, if under 12 
shillings, the difference should be deducted from the invoice. This 
part of the contract, standing alone, appears to be plain enough, 
and is easily understood. The freight which was actually paid 
by the plaintiff was less than 12 shillings, and it was for him to 
explain why the defendants should not have the benefit of the re- 
duction on the price of the ore. This he has failed to do. He 
was put to no extra cost, nor did he incur any additional personal 
labor, in obtaining the dispatch money. He had contracted to 
deliver the ores at Philadelphia, and it was his duty to provide 
the necessary number of ships to receive their cargoes, and trans- 
port them to the port of destination. For this work he was entitled 
to no compensation from the defendants. His profits were to be 
made out of the sale of the ores, and he was not at liberty to spec- 
ulate, directly or indirectly, in the chartering of the ships. If 
any advantage or credit was to be gained by a reduced freight rate, 
no matter how secured, the defendants were to have the benefit of 
it. The attempt to show that the plaintiff had, at some former 
period, expended considerable money and time in providing means 
and appliances for rapidly loading and discharging cargoes did not 
justify him in appropriating to himself the rebate allowed for quick 
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dispatch. Whatever improvements he may have made for the 
purposes were not limited to the loading and discharging the ores 
sold to the defendants, and were not therefore chargeable against 
the latter. It certainly could not have been the intention of the 
parties that the plaintiff was to make a profit on the freight, as 
well as on the ores. At least, such could not have been the under- 
standing of the defendants, nor can it be implied from ‘any reason- 
able interpretation of the contract. It is true that no fraud has 
been imputed to the plaintiff in making the arrangement for a re- 
bate in the form of dispatch money, but it is not difficult to con- 
ceive how such an arrangement might be made use of to the injury 
and loss of an ignorant or innocent vendee. 

The freight was based on a voyage which included the time con- 
sumed in going from port to port, and also an arbitrary number 
of days (lay days) in each port for loading and unloading, which 
latter were to be ascertained by dividing the tonnage of the cargo by 
250. If a less number of days was consumed in each port, an al- 
lowance was to be made of £15 for each day thus saved. The dis- 
patch money is paid for getting the ship clear of her cargo sooner 
than the charter party calls for. It is the price paid for not keep- 
ing the ship as long as the shipper is entitled to keep it, being in 
the nature of a premium for loading and unloading the cargo in 
less than the allowed time, so that the ship can make more fre- 
quent voyages and earn more freight. The number of lay days is 
fixed by the shipper and the owner of the vessel, and for each day 
saved the owner allows a rebate on the freight. This is for the 
mutual advantage of the shipper and the owner. Now, in the ab- 
sence of any particular outlay of money or of exertion on the part 
of the plaintiff, why should he be permitted to retain the credits 
on his freight bills? If the shipowners were to be benefited by 
quick dispatch, so was the plaintiff, since the more promptly he 
delivered the ores the less delay there would be in receiving his pay- 
ments from the defendants. It was to his interest that he should 
realize on his sales with the least possible delay. 

We have given due consideration to the argument of the plain- 
tiff’s counsel, but can find no ground for modifying the conclusion 
at which we have arrived. 

The judgment of the circuit court is affirmed. 


(56 Fed. 621, — U. S. App. —.) 
THD ALEJANDRO. 
REDE v. WALLACE. 
(Circult Court of Appeals, Ninth Circuit. May 8, 1893.) 
No. 85. 


1. CrrcuiT Court oF APPEALS — JURISDICTION—APPEALS FROM CIRCUIT CoURT 
IN ADMIRALTY CASES. 
The circuit court of appeals has jurisdiction to review a decree entered 
by the circuit court after the passage of the judiciary act of March 3, 
X% 
N, 
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1891, in an admiralty cause pending on appeal therein at the date of that 
act. Railroad Co. v. Amato, 1 C. C. A. 468, 49 Fed. Rep. 881, 1 U. S. App. 
113, followed. 


2. Same—REVIEW—REcORD. 

The circuit court of appeals cannot be required to review the testi- 
mony in an admiralty appeal when the record is not made up as required 
by admiralty rule 52, but contains only the judge’s notes of the testi- 
mony, and there is no stipulation that anything may be omitted. 


8. ADMIRALTY APPEALS—REVIEW—-CONFLICTING EVIDENCE. 
In admiralty appeals the findings of the district judge on conflicting 
evidence will not be disturbed unless clearly against the weight of the 
evidence. The Albany, 48 Fed. Rep. 565, followed. 


4. EXCESstvE DaMAGES—PERSONAL INJURIES. 
In a libel for damages for personal injuries it appeared that libelant 
was confined to his bed for 10 weeks, and was entirely disabled for 10 
months, suffering with a compound fracture of the bones of his leg, 
and that the plasticity end strength of his leg were much impaired, the 
injury was permanent, and his capacity to earn money diminished. Li- 
belant was about 30 years old; was receiving $80 a month as a stevedore 
at the time of the injury, and only $60 at the time of the trial. Held, 
that an award of $3,000, in addition to the loss of earnings and the ex- 
penses of his illness, was not erroneous. 


Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

In Admiralty. Libel by Timothy Wallace against the steamship 
Alejandro, Joaquin Rede, claimant, to recover damages for personal 
injuries received by him while engaged as a stevedore in loading 
the ship with coal. The district court rendered a decree for the 
libelant in the sum of $4,400, which was affirmed by the circuit 
court, and the claimant appeals to this court. Affirmed. 


Milton Andros, for appellant. 
J. C. Black and A. P. Black, for appellee. 


Before GILBERT, Circuit Judge, and HANFORD and HAWLEY, 
District Judges. 


HAWLEY, District Judge. The record in this case shows that 
an interlocutory decree was entered in favor of the appellee on May 
16, 1890; that the cause was then referred to a commissioner to 
compute and ascertain the damages sustained by appellee; that 
on August 13, 1890, the commissioner filed his report, assessing 
the total amount of the damages in the sum of $2,390; that this 
amount included the loss of appellee’s earnings during the time he 
was disabled from work, medical attendance, medicines, nursing, 
and $1,000 was allowed for the pain, suffering, and other conse- 
quences resulting from his injury; that exceptions were taken to 
this report by the appellee, upon the ground that the sum of $1,000 
was wholly an inadequate compensation; that on November 10, 
1890, the district court sustained the exceptions, and added to said 
amount the further sum of $2,000, also the sum of $10, consultation 
fee of a physician, which had been overlooked by the commissioner; 
that from this decree appellant appealed to the circuit court, and 
on June 3, 1892, that court affirmed the decree of the district court, 
and entered a decree in favor of the appellee for the sum of $4,400, 
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with interest in the sum of $478.11, and costs. From this decree 
the present appeal is taken. 

A motion was made by appellee to dismiss the appeal on the 
ground that this court had no jurisdiction, —the contention being 
that appellant was only entitled to one appeal; that the decree 
having been rendered in the district court prior to the act of March 
3, 1891, and, as the appeal was then pending in the circuit 
court, jurisdiction could not be vested in this court without impair- 
ing the jurisdiction of the circuit court, contrary to the provision of 
the joint resolution to provide for the organization of the circuit 
court of appeals, which resolution provides that “nothing in said 
act shall be held or construed in any wise to impair the jurisdiction 
of the supreme court or any circuit court of the United States in 
any case now pending before it, or in respect of any case wherein 
the writ of error or the appeal shall have been sued out or taken 
to any of said courts before the first day of July, A. D. 1891.” 
This motion was overruled upon the ground, as then stated, that by 
section 6 of the act creating this court the right of appeal has been 
given in certain cases, including cases in admiralty, where it did 
not before exist; that the allowance of the appeal would not in 
any manner impair the jurisdiction of the court; that the right of 
appeal had been extended, not limited; that the joint resolution 
was intended to preserve the right of the circuit courts to hear 
appeals from the district court under section 631, Rev. St. U. S., 
in cases then pending; that, when the circuit court had heard 
and decided such cases, its decrees were subject to the provisions of 
the act, and were expressly made reviewable in this court; and that 
under the construction given to the act in Re Claasen, 140 U. S. 
200, 11 Sup. Ct. Rep. 735, and Railroad Co. v. Amato, 1 U. S. App. 
113, 1 ©. C. A. 468, 49 Fed. Rep. 881, the right of appeal must be 
sustained. The same conclusion was reached by the court of ap- 
peals, fourth circuit, in Coal Co. v. The Mattano, @ U. 8. App. 111, 
3 C. C. A. 325, 52 Fed. Rep. 877. The cause was thereafter heard 
upon its merits. 

Appellant claims: (1) That the management of the work of 
coaling the steamship was not under the supervision of the master 
or owner, but was under the exclusive management and control 
of one Harold, a boss stevedore, who knew that the rope attached 
to the cargo plank was dangerous and defective; that Harold was 
an independent contractor; that appellee was a servant in his 
employ; that the master of the ship gave no orders or directions 
to Harold, or others, to use the cargo plank; that the accident 
which resulted in the damage to appellee was brought about solely 
by the negligent acts of his coservants in the common employment 
of an independent contractor; and that he was not entitled to 
recover any damages. (2) That, assuming that appellant was 
entitled to a decree, the amount in his favor, exclusive of the loss 
of time, medical attendance, medicines, and nursing, is excessive, 
and should be set aside. 

With reference to the first contention, we are of opinion that the 
case is not presented in such a manner as to require at our hands 
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a review of the testimony. The record on appeal only contains 
the “judge’s notes of testimony” and deposition of one witness. 
Rule 52 (admiralty rules) describes what shall constitute the rec- 
crd on appeal to the circuit courts, and, among other things, pro- 
vides that it shall contain “the testimony on the part of the 
libelant, and any exhibits not annexed to the libel; the testi- 
mony on the part of the defendant, and any exhibit not annexed 
to his pleading.” In making up the record the clerk may omit 
therefrom “any of the pleadings, testimony, or exhibits which the 
parties, by their proctors, shall by written stipulation agree may 
be omitted; and such stipulation shall be certified up with the 
record.” No such stipulation appears in the record. There is no 
certificate that the notes of the testimony contain all the material 
evidence. The district judge in his opinion said that there was 
testimony that the master was on deck while the operations were 
being conducted, and himself gave orders to hoist the plank after 
the lanyard had been made fast to it. This the captain denied; 
but there are some portions of his testimony and that of the 
purser which are calculated to discredit him. This statement must 
be taken as true. It certainly cannot be questioned, criticised, 
cr reviewed without having before us all the testimony that was 
submitted to him, or a stipulation of the proctors, as provided for 
in rule 52. 

The circuit court adopted the opinion of the district judge, and 
found the facts to be that appellee was employed as a steve- 
dore on the steamer to assist in coaling the vessel under “the 
direction of a head stevedore, and the general management of the 
work in hand was under the direction of the officers of the vessel ;” 
that appellee was injured by the falling of a cargo plank belong- 
ing to the vessel, caused by the breaking of a rotten rope belong- 
ing to the vessel, and constituting a portion of her furnishings and 
appliances provided for the work in hand; and that the injury 
was caused without the fault or negligence of the appellee. Al- 
though the case is not presented in such a manner as to re- 
quire at our hands a review of the testimony as to its merits, etc., 
yet, inasmuch as no special objection was made to its consideration, 
we deem it proper to say that we have read the “judge’s notes of 
the testimony,” and we are of the opinion that, when the same 
are considered in connection with his opinion in the case, the 
testimony in the record is sufficient to justify his conclusions, 
and to sustain the findings of the circuit judge. The rule is well 
settled that in cases on appeal in admiralty, when the questions of 
fact are dependent upon conflicting evidence, the decision of the 
district judge, who had the opportunity of seeing the witnesses 
and judging their appearance, manner, and credibility, will not be 
reversed unless it clearly appears that the decision is against the 
ee The Albany, 48 Fed. Rep. 565, and authorities there 

ted. 

The testimony in relation to the extent of the injuries which 
the appellee sustained, as taken before the commissioner, is in 
‘the record, and an examination of it shows that appellee was a 
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young man about 30 years of age; that he was receiving $80 per 
month as a stevedore; that he was at the time of the trial only 
able to earn $60 per month in other employment; that as a re- 
sult of the injuries he received he was confined to his bed for 10 
weeks, and was entirely disabled for 10 months, suffering, as the 
physician under whose care he was states, “with a compound 
fracture of femur, the tibia, and fibula, and bruises and concussions 
all along the limb from the hip down;” that the plasticity and 
strength of his leg had been much impaired; that his injury is of 
a permanent character; and that his capacity to earn money has 
been diminished. Upon these facts we are of opinion that the 
action of the district court in adding $2,000 to the amount allowed 
by the commissioner was justified by the evidence, and that the 
circuit court did not err in deciding that the full amount of dam- 
ages and expenses allowed by the district court was not excessive. 

The decree of the circuit court is affirmed, with interest and 
costs. 





(56 Fed. 654, — U. S. App. —.) 
WORLD'S COLUMBIAN EXPOSITION et al. v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. July 26, 189:3.) 
No. 115. 


1. APPEAL—JURISDICTION—CIRCUIT COURT OF APPEALS. 

Where, in a suit for injunction, the power of the circuit court to deter- 
mine the case is not denied, but it is contended by the defendant thit the 
complainant has not made out a case properly cognizable in a court of 
equity, the jurisdiction of the circuit court is not in issue, within the mean- 
ing of the statute defining the jurisdiction of the United States circuit 
courts of appeals. 

2 SamE—CONSTITUTIONALITY OF STATUTE. 

Where the ground of the decision of the circuit court has no reference 
to the construction or application of the constitution or to the validity of 
any acts of congress, the jurisdiction of the circuit court of appeals to re 
view such decision on appeal is not defeated by the fact that the constitu- 
tionality of certain acts of congress might have been challenged by the 
defeated party. 

8. INJUNCTION—REMEDY AT LAW—WORLD’s COLUMBIAN EXPOSITION. 

In a bill by the United States against the World’s Columbian Exposi- 
tion to restrain the latter, an Illinois corporation, from opening the ex- 
position on Sundays, it was shown that congress had appropriated $2,509,- 
(WO for the exposition on condition that the exposition should be closed on 
Sundays; that a large part of the appropriation had been paid, and thar 
the corporation had opened the gates on Sundays; but it was not shown 
that the corporation was insolvent, or that the part of the appropriation 
paid might not be recovered by action at law. Held, that an injunction 
should not be granted, since there was no showing of irreparable injury 
or of inadequate remedy at law. 56 Fed. Rep. 630, reversed. 

4. WoRLD’s COLUMBIAN EXPOSITION—CHARITABLE TRUST. 

Said appropriation, being made for the benefit of the local corporation, 
did not constitute a charitable trust, although in aiding the corporation a 
great public enterprise was aided. 56 Fed. Rep. 630, reversed. 

6. SamE—COoNsTRUCTION OF STATUTE—PossEssION—AGENCY—CORPORATIONS. 

Under the act of April 25, 1890, which gave governmental sanction to 
the exposition, but which declared that the United States should not in 
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any manner or under any circumstances be Hable for any acts of the local 
corporation, and left the exposition to be managed, the expenses borne, 
and the income received by the local corporation, the possession of the 
exposition grounds by the local corporation is not the possession of the 
United States, since the corporation is not the agent of the government. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. Reversed. 
Statement by FULLER, Circuit Justice: 


This was a bill in equity, filed May 27, 1893, by the United States against 
the World's Columbian Exposition, a corporation organized and existing under 
and by virtue of the laws of the state of Illinois; H. N. Higinbotham, the 
president of that corporation; D. H. Burnham, director of works, and D. H. 
Eurnham, lieutenant and chief officer of the Columbian Guards; Edmund Rice, 
eciuinander of the Columbian Guards; George R. Davis, director general of 
the said World’s Columbian Expositicn, and Horace Tucker, superintendent 
of admissions,—alleging that on April 25, 1890, the congress of the United 
States had under consideration the propriety of holding at some place within 
the United States a celebration commemorative of the 400th anniversary of 
the discovery of America by Christopher Columbus, to be national and inter- 
national in its character, and to be participated in by not only the people of 
the United States and the western continent, but by the nations of the civilized 
world, and “that said celebration should be fostered, encouraged, and con- 
trolled by the United States, and to that end should be sanctioned by the 
United States in their sovereign capacity, acting through the congress of the 
United States.” That various cities of the United States urged upon the 
congress the location therein of the celebration, and proposed to provide 
money for the erection of suitable buildings, and a suitable site or grounds 
therefor, which, upon completion, would be turned over to the United States, 
or to their lawfully constituted representatives, “to have and hold for 
the uses and purposes aforesaid,” and that among them the city of Chicago 
applied to the congress, and proposed to furnish the site and money for 
the buildings, and thereupon “to dedicate the same to the uses aforesaid, 
and deliver the possession and control thereof to the United States, or their 
lawfully constituted representatives, to be used for the purposes aforesaid.” 

Complainants further represented that the congress, in consideration of the 
premises, on April 25, 1890, passed a certain act, which was set forth in 
full; and it was averred that the commissioners provided for in the act were 
duly appointed and the commission duly organized, and that large sums of 
money were appropriated by the congress “for the purpose of establishing, 
supporting, and governing the said exposition, through the said commission, 
in the manner contemplated by the said act.” The bill then set up the or- 
ganization of the defendant corporation under the laws of Dlinois, its tender 
of a site and plans and specifications for the buildings, and its providing ten 
million dollars for the work, the acceptance by the government of the site 
and the plans and specifications, and the proclamation of the president as to 
the time and place of holding the exposition, and inviting foreign nations 
to take part therein. That the defendant corporation erected the bulldings 
for the purposes of the exposition, and the United States and foreign nations 
and the several states erected a large number of buildings for the accommo- 
dation of their respective exhibits. That afterwards, and on October 12, 1892, 
the commission provided for the dedication of the buildings, “and the said 
corporation then and there turned over to and delivered into the possession 
and control of the said commission, for the United States, the said site and 
the buildings thereon to be used by the said commission for the purposes of 
said exposition.” That on August 5, 1892, ‘for the purpose of aiding in de- 
fraying the cost of completing the work of preparation for inaugurating the 
said exposition,” congress passed an act (given in substance) providing for the 
coinage of and payment to the defendant corporation of 5,000,000 Columbian 
half dollars upon estimates of ‘‘vouchers for labor done, materials furnished, 
and services performed in prosecuting the work of preparing said exposition 
for opening,” etc.; the acceptance by the corporation of “the appropriations 
provided for in ssid act;” the adoption of a rule or regulation by the corpura- 
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tion and the commission for keeping the gates closed on Sunday, which rule, 
it was charged, could not be changed or abrogated; the delivery to the cor- 
poration of 3,858,240 of the coins, in respect of which it was alleged by amend- 
ment that 600,000 were received by the defendant corporation March 20, and 
500,240 April 20, 183, “with full knowledge on the part of the said corpora- 
tion at the time of receiving the same as above set forth of the passage of 
the act of congress of March 3, 1893.” 

It was further averred that the defendant corporation and the other defend- 
ants designed and intended to open the exposition and its gates on Sunday; 
that the board of directors had adopted a resolution to that effect; and that 
this would be done unless the defendants were restrained therefrom by order 
of court. The bill then proceeded: 

‘Your orators further aver that the said World’s Columbian Exposition. cor- 
poration as aforesaid, and the said Harlow N. Higinbotham, D. H. Burnham, 
Col. Edmund Rice, George R. Davis, and Horace Tucker, are conspiring and 
confederating together, and are assuming to be in possession and control of the 
said exposition and grounds, and have usurped and are attempting to usurp. 
an unlawful authority over the same, and assume to have the right to open 
and control the said gates and said grounds for the admission of the public 
thereto on the first day of the week, commonly called Sunday, during the 
continuance of the said exposition; and that, by reason of such unlawful claim 
and assumption, they claim an authority to open said getes and grounds to the 
public on the first day of the week, commonly called Sunday, by virtue of 
the said resolution and rule so passed by the board of directors of the 
said corporation as aforesaid, notwithstanding the fact that the said un- 
lawful assumption, and the attempt and purpose as aforesaid, to open the 
said grounds and exposition on Sunday, are in direct contravention of the 
terms of the said act of congress, and notwithstanding that the said contem- 
plated acts in opening the said gates as aforesaid are and will be, as your 
orators aver, of great injury and a grievous prejudice to the common public 
good and to the welfare of the people of the United States.” 

In consideration whereof complainants prayed that the defendants might 
be enjoined from carrying out the last-mentioned rule and regulation of the 
corporation in that regard, and from opening the exposition and the grounds 
and gates thereof on Sunday, and be commanded to close the exposition and 
grounds and gates on that day. 

The defendant corporation answered, admitting its incorporation under the 
laws of Illinois, and the passing of the act of congress of April 25, 1890, and 
iuverred that the general assembly of the state of Ilinois passed an act in re- 
lation to the World’s Columbian lċxposition, August 5, 1890, which, an'ong other 
things, authorized the South Park Commissioners to allow the use of the park 
under their control for the purposes of said expositiou upon such terms and 
conditions as might be agreed upon between the said park commissioners and 
the authorities having the management of said exposition; that on September 
19, 189%), the South Park Commissioners passed an ordinance, (which was 
given in full,) granting to the defendant corporation the legal right to enter 
upon and occupy Jackson Park and Midway Plaisance for the purposes of the 
exposition under certain covenants and restrictions; that after the acceptance 
of said ordinance said defendant tendered to said World’s Columbian Commis- 
sion said Jackson Park and Midway Plaisance as a site for said exposition, 
which said site was duly accepted, and thereupon the said commission fixed 
and determined the plan and scope of the exposition, as was their duty and 
right to do, and the defendant thereafter submitted plans and specifications of 
certain buildings to be erected on said site, and at its expense, for the purpose 
of installing such articles as might be offered for exhibition; that the plans 
and specifications so submitted embraced only the buildings in which exhibita 
were to be installed, and did not include any other buildings whatever that 
have since been erected in Jackson Park and Midway Plaisance; that the de- 
fendant had constructed all the buildings in accordance with said plans and 
specifications, at an aggregate cost, including the preparation of the site, of 
about fifteen millions of dollars; that there were about six hundred and fifty 
acres of ground, included in Jackson Park and Midway Plaisance, about one 
hundred and fifty acres of which were occupied by the buildings called for 
by the plans and specifications hereinbefore referred to; that the balance of: 
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‘said Jackson Park and Midway Plaisance was substantially all occupied by 
buildings constructed by foreign governments, and by legally constituted au- 
thorities of the several states and territories of the United States, and by a 
large number of corporations and individuals, under leases, privileges, and 
grants from this defendant. Defendant, further answering, said that under 
the act of congress of April 25, 1890, it had full authority to make rules and 
regulations governing rates of entrances, admission fees, etc., without any re- 
striction whatever as to the hours or days when said exposition should be 
open to the public; nor was there any restriction whatever imposed upon 
iid defendant by the laws of the state of Illinois or by the ordinance of the 
‘South Park Commissioners relative thereto. 

The answer further averred that prior to August 5, 1892, the defendant 
corporation had expended in the construction of the buildings about the sum 
-of $8,000,000, and was liable on contracts for the construction of the same 
in the further sum of $2,0C0,000, amounting in the aggregate to $10,000,000, 
being the full amount required by the act of congress to be expended by the 
‘defendant in the construction of said buildings; and it was also averred that 
the plan and scope of the exposition by the terms of the act were within the 
‘exclusive jurisdiction of the World’s Columbian Commission, and that the 
ecope and plan adopted by the commission involved an expenditure of at 
least $5,000,000 in excess of the sum of $10,000,000 promised and pledged by 
this defendant. That the defendant made proper report to congress of its ex- 
‘penditures and obligations thus made and assumed by the defendant, and 
that that report made proper request to congress that it should provide the 
necessary means for the completion of the buildings and the preparation 
-of the exposition in accordance with the scope and plans of the commission. 
‘Thereupon congress passed the act of August 5, 1892, (set forth at large.) 
which was accepted by the defendant, and the defendant furnished the sec- 
tetary of the tressury satisfactory evidence that it had expended the sum of 
‘$10,000,000, as required by the act of April, 1890, and also with a satisfactory 
guaranty that any further sum necessary to complete the work of the ex- 
position for the opening thereof would be provided by the defendant; and 
submitted to the secretary of the treasury a statement of its assets and re- 
sources, which included as a part of the resources of the defendant said sum 
-of $2,500,000 in souvenir coins, together with an estimated premium thereon 
of more than $1,000,000; and assured the secretary of the treasury that it 
would maintain and pay all the expenses, costs, and charges of the great 
departments organized for the conduct of the work of the exposition. 

The answer further alleged that for the purpose of providing the necessary 
means for the completion of the work it increased the subscription to its 
capital stock $1,000,000, and executed its debenture bonds to the aggregate 
amount of $5,000,000, which bonds were made a first equitable lien upon the 
_ net receipts of the corporation accruing after May 1, 1893; and that by rea- 

‘son of the appropriation and the promise upon the part of the government 
to deliver to the defendant 5,000,000 of souvenir coins, as the same should be 
received from the mints, the defendant was enabled to negotiate and sell its 
-debenture bonds, amounting to $5,000,000, which sum was covered into the 
treasury of the defendant, and that out of the proceeds of these bonds the 
sum of $2,500,000 in addition to the sum of $10,000,000 was expended in the 
‘construction of the buildings, and the receipted vouchers therefor were filed 
with the secretary of the treasury prior to the delivery of any of the coins, as 
‘required by the act of August 5, 1892. 

Defendant also alleged that the secretary commenced transmitting to the 
-defendant the souvenir half dollars. That 3,858,240 of them were delivered, 
-and 1,141,760 were retained under an act of congress of March 3, 1893, as 
next thereinafter stated; and in answer to the amendment in respect to the 
receipt of 600,000 coins March 20, and 500,240 April 13, 1893, admitted the 
receipt thereof, but denied that the defendant had full knowledge of the passage 
of the act of congress of March 3, 1893, or any knowledge save and except 
such knowledge as might be derived from the publication of said act, and that 
the defendant, not being fully informed of the construction that would be put 
upon the act by the secretary of the treasury, either in the latter part of 
March or early in April, by its proper officer, communicated with the sec- 
retary of the treasury, requesting a construction of the act, and to be ad- 
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vised of the contemplated action of the secretary in pursuance thereof. That 
an answer to this communication and definite directions were not given until 
April 27, 1893, when the acting secretary of the treasury addressed to the 
corporation a letter of reply, which was received by due course of mail, 
and in which a copy of the opinion of the attorney general was inclosed. 
wherefrom it appeared that, in pursuance of the opinion of the latter, the sec- 
retary withheld and declined to deliver the sum of $570,880 in souvenir coins 
to the defendant. 

The answer further averred that section 6 of the act of April 25, 1890, 
directs the nationnal commission to appoint judges and examiners for the 
exposition to award premiums, and that said commission, for the pur- 
pose of executing the will of congress in this respect, appointed a com- 
mittee on awards, with jurisdiction over all of said matters; that the es- 
timated cost and expenses of said jury of awards was $570,880, and that 
thereupon said commission requested congress to make an appropriation for 
said amount, which was done by act of March 3, 1893; that after the pas- 
sage of said act ‘‘the secretary of the treasury, claiming to act under authority 
of said law, has refused, and still refuses, to pay to this defendant the said 
sum of $570,880, nnd still withholds from said appropriation of two and one- 
half million of dollars said sum first mentioned, for the purpose of reimburs- 
ing the government for its appropriations to meet the cost of said jury of 
awards.” 

The adoption of a new rule permitting the opening of the exposition and 
grounds on Sunday was admitted, and it was charged that by reason of the 
withholding of the sum of $570,880 by the secretary of the treasury the de- 
fendant was absolved and relieved from any obligations resulting from its 
acceptance of the act of August 5, 1892, and had the lawful right and power 
to adopt and enforce the rule last referred to. It was further said “that, if 
the true intent and meaning of congress, as expressed in said act of August 
5, 1892, was to prohibit and restrain the public from their entrance upon and 
enjoyment of the grounds and appurtenances of Jackson Park and Midway 
Plaisance not occupied by buildings erected for the purpose of installation of 
exhibits at said exposition, or of the entire exposition, on the first day of 
the week, commonly called Sunday, then the said defendant avers and charges 
that said act of congress is an unlawful restriction upon the rights and priv- 
ileges of the public, is contrary to the laws and constitution of the state of 
Minois, and repugnant to the constitution of the United States, and is, there- 
fore, wholly void.” . 

Defendant denied that it had delivered possession and control of the 
grounds selected as a site for the exposition to the United States, as charged 
in the bill, but, on the contrary, “charges the fact to be that the said com- 
plainant has never assumed the control of said exposition, but, on the con- 
trary, has refused such control, and refused to become responsible for the 
cost of the preparation and the cost of administration of said exposition.” 

It was admitted that on the 12th of October, 1892, dedication ceremonies 
were provided for, but “the defendant denies that it then and there. or at 
any other time, delivered into the possession and control of the said com- 
mission of the United States the said site and the buildings thereof, to be 
used by the said commission for the purposes of said exposition, as charged 
in said bill of complaint.” 

Defendant admitted the passage of the rule providing for the closing of the 
exposition on Sunday, and charged that that rule was subsequently modified 
and changed by the board of directors, so as to provide for keeping the same 
open, and, as modified, was certified to the World’s Columbian Commission, 
which refused to modify or amend the rule as so modified, which, as so 
modified, remained in full force and effect. The answer further averred 
that the defendant, in reporting, adopting, and certifying its rules to the 
World’s Columbian Commission, reserved the right to change, alter, or amend 
the same, and that the right to so amend was conceded and adopted by said 
commission. The defendant admitted that it intended, and still intends, to 
open the exposition for the admission of the public on Sunday; but dented 
that the defendant was conspiring or confederating with others, and denied 
that it wrongfully assumed to be in possession and control of the exposition 
and the grounds; and denied that its purpose and intention to open the 
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grounds and exposition on Sunday were in contravention of the terms of any 
act of congress, or that the opening of the exposition on Sunday would be “of 
great injury or grievous prejudice to the common public good and welfare 
of the people of the United States;” but, on the contrary, the defendant be- 
lieved, and, so believing, charged the fact to be, that any action of the defend- 
ant and of the commission excluding the public from the exposition on Sun- 
day or any other day of the week would be a great wrong and grievous injury 
to the public, and would thereby defeat in a great measure the purpose and 
object of the exposition. 

The answer also set forth certain proceedings commenced against it in 
the state court on May 13th, and the order therein entered by that court 
on the 29th of May; and in conclusion the defendant prayed the same ben- 
efit as if it had demurred to the bill for want of equity. Certain exhibits 
and affidavits accompanied the bill and answer. 

The other defendants answered, disclaiming any interest in the controversy. 

The following is a sufficient resume of the matters appearing on the hear- 


ing: 

April 9, 1890, upon an application made August 14, 1889, under an act of 
the general assembly of Illinois entitled “An act concerning corporations,” 
and the acts amendatory thereof, the principal defendant was duly incor- 
porated for the object of the “holding of an International Exposition or 
World's Fair in the city of Chicago and state of Illinois, to commemorate on 
its 400th anniversary the discovery of America,” under the name of the 
“World’s Columbian Exposition of 1892,” subsequently changed to the 
“World's Columbian Exposition,” with a capital stock of $5,000,000, after- 
wards inureased to $10,000,000. On the 25th day of April, 1890, congress 
passed an act to provide for celebrating the 400th anniversary of the dis- 
covery of America by Christopher Columbus, (26 Stat. 62,) as follows: 

“Whereas, it is fit and appropriate that the four hundredth anniversary of 
the discovery of America be commemorated by an exhibition of the resources 
of the United States of America, their development, and of the progress of 
civilization in the New World; and, whereas, such an exhibition should be of 
a national and international character, so that not only the people of our 
Union and this continent, but those of all nations as well, can participate, 
and should therefore have the sanction of the congress of the United States: 
Therefore, be it enacted by the senate and house of representatives of the 
United States of America in congress assembled, that an exhibition of arts, 
industries, manufactures, and products of the soil, mine, and sea shall be in- 
augurated in the year eighteen hundred and ninety-two, in the city of Chicago, 
in the state of Dlinvis, as hereinafter provided. 

“Sec. 2. That a commission, to consist of two commissioners from each state 
and territory of the United States and from the District of Columbia, and 
eight commissioners at large, is hereby constituted, to be designated as the. 
‘World’s Columbian Commission.’ ” 

The third and fourth sections related to the appointment of the commis- 
sioners and alternate commissioners, and the organization of the commission. 

“Sec. 5. That said commission be empowered in its discretion to accept for 
the purposes of the World’s Columbian Exposition such site as may be 
selected and offered and such plans and specifications of buildings to be 
erected for such purpose, at the expense of and tendered by the corpora- 
tion organized under the laws of the state of Illinois, known as the ‘World’s 
Columbian Exposition of Eighteen Hundred and Ninety-Two:’ provided, that 
said site so tendered and the buildings proposed to be erected thereon, shall 
be deemed by said commission adequate to the purposes of said exposition: 
and provided, that suid commission shall be satisfied thit the said corporation 
has an actual bona fide and valid subscription to its capital stock, which wilt 
secure the payment of at least five millions of dollars, of which not less than 
five hundred thousand dollars shall have been paid in. and that the further 
sum of five million dollars, making in all ten million dollars, will be provided 
by said corporation in ample time for its needful use during the prosecu- 
tion of the work for the complete preparation for said exposition. 

“Sec. 6. That the said commission shall allot space for exhibitors, prepare a 
classification of exhibits, determine the plan and scope of the exposition; and 
shall appoint all judges and examiners for the exposition, award all premi 


64 C. C. A. REPORTS, vol. 6. 


ums, if any, and generally have charge of all intercourse with the exhibitors 
and the representatives of foreign nations. And said commission is author- 
ized and required to appoint a board of lady managers of such number. and 
to perform such duties as may be prescribed by said commission. Said boara 
may appoint one or more members of all committees authorized to award 
prizes for exhibits which may be produced in whole or in part by female 
labor. 

“Sec. 7. That after the plans for said exposition shall be prepared by said 
corporation, and approved by said commission, the rules and regulations of 
said corporation governing rates for entrance and admission fees, or otherwise 
affecting the rights, privileges or interests of the exhibitors or of the ‘public, 
shall be fixed or established by said corporation, subject, however, to such 
modification, if any, as may be imposed by a majority of said comm i :sioners.” 

The eighth section related to a naval review in New York harbor. 

“Sec. 9. That said commission shall provide for the dedication of the 
buildings of the World’s Columbian Exposition in said city of Chicago on the 
twelfth day of October, eighteen hundred and ninety-two, with appropriate 
ceremonies; and said exposition shall be open to visitors not later than the 
first day of May, eighteen hundred and ninety-three, and shall be clused at 
such time as the commission may determine, but not later than the thirtieth 
day of October thereafter. 

“Sec. 10. That whenever the president of the United States shall be noti- 
fied by the commission that provision has been made for grounds and build- 
ings for the uses herein provided for, and there has also been filed with him 
by the said corporation known as ‘The World’s Exposition of Eighteen Hun- 
dred and Ninety-Two,’ satisfactory proof that a sum not less than ten million 
dollars, to be used and expended for the purposes of the exposition herein au- 
thorized, has in fact been raised or provided for by subscription or other 
legally binding means, he shall be authorized, through the department of state. 
to make proclamation of the same, setting forth the time at which the expo- 
sition will open and close, and the place at which it will be held; and he 
shall communicate to the diplomatic representatives of foreign nations copies 
of the same, together with such regulations as may be adopted by the com. 
mission, for publication in their respective countries, and he shall, in be. 
half of the government and people, invite foreign nations to take part in the 
said exposition and appoint representatives thereto. 

“Sec. 11. That all articles which shall be imported from foreign countries 
for the sole purpose of exhibition at said exposition, upon which there shall 
be a tariff or customs duty, shall be admitted free of payment of duty, cus- 
toms fees, or charges under such regulations as the secretary of the treasury 
shall prescribe; but it shall be lawful at any time during the exhibition to 
sell for delivery at the close of the exposition any goods or property im- 
ported for and actually on exhibition in the exposition buildings or on its 
grounds, subject to such regulations for the security of the revenue and for 
the collection of the import duties as the secretary of the treasury shall pre- 
scribe: provided, that all such articles when sold or withdrawn for consump- 
tion in the United States shall be subject to the duty, if any, imposed upon 
such articles by the revenue laws in force at the date of importation, and all 
penalties prescribed by law shall be applied and enforced against such ar- 
ticles, and against the persons who may be guilty of any illegal sale or with- 
drawal.” 

The twelfth section appropriated $20,000 to be expended for purposes con- 
nected with the admission of foreign goods to the exposition. The thirteenth 
section made it the duty of the commission to make report from time to time 
to the president of the progress of the work, and in a final report present a 
full exhibit of the result. The fourteenth section provided that the commis. 
sion should exist no longer than until January 1, 1898. 

“Sec. 15. That the United States shall not in any manner, nor under any 
circumstances, be liable for any of the acts, doings, proce:dings or representa- 
tions of the said corporation organized under the laws of the state of Ilinois, 
its officers, agents, servants or employes, or any of them; or for the service, 
salaries, labor, or wages of said officers, agents, servants, or employes, or 
any of them; or for any subscriptions to the capital stock, or for any certifi- 
‘cates of stock, bonds, mortgages, or obligations of any kind issued by said cor- 
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poration, or for any debts, liabilities, or expenses of any kind whatever at- 
tending such corporation or accruing by reason of the same.” 

Section 16 treated of the government exhibit, and created a board to have 
charge thereof. 

Section 17 provided for the erection of a building for the government ex- 
hibit, and that the cost should not exceed the sum of four hundred thousand 
dollars. of which one hundred thousand dollars was then appropriated. 

Section 18 appropriated two hundred thousand dollars for the purpose of 
paving the expenses of transportation, care, and custody, and the maintenance 
of the building or buildings, etc., and for the expenses of the commission cre- 
ated by the act, and concluded with this proviso: “Provided, that the United 
States shall not be liable, on account of the erection of buildings, expenses 
of the commission or any of its officers or employes, or on account of any 
expenses incident to or growing out of said exposition, for a sum exceeding in 
the aggregate one million five hundred thousand dolars.” 

Section 19 referred to the expenses for transportation and subsistence o” 
the commission and the compensation of its officers. 

“See. 20. That nothing in this act shall be so construed as to create any 
liability of the United States, direct or indirect, for any debt or obligation in- 
curred, nor for any claim for aid or pecuniary assistance from congress or 
the treasury of the United States in support or liquidation of any debts or 
obligations created by said commission in excess of appropriations made by 
congress therefor. 

“Sec. 21. That nothing in this act shall be so construed as to override or 
interfere with the laws of any state. and all contracts made in any state 
for the purposes of the exhibition shall be subject to the laws thereof. 

“Sec. 22. That no member of said commission, whether an officer or other- 
wise, shall be personally liable for any debt or obligation which may be 
created or incurred by the said commission.” 

On August 5, 1890, the general assembly of the state of Illinois passed 
an act in relation to the “World’s Columbian Exposition,” (Laws 1890, p. 4.) 
which granted “to the authorities having the charge and management of said 
World’s Columbian Exposition, for such term as may be necessary for the 
accomplishment of the objects thereof, the use and enjoyment of any public 
grounds or park grounds and rights appurtenant thereto, the title to or con- 
trol over which may be vested in the city of Chicago, the corporate author- 
ities of the city of Chicago consenting thereto, with the right and authority 
to improve the same for the purposes of the said World’s Columbian Expo- 
sition in such manner as to the said authorities shall seem necessary and ex- 
pedient,”’ ete. 

The third section of this act was as follows: “Sec. 3. In case the site or 
sites for the holding of the said World’s Columbian Exposition, as finally 
located and fixed by the authorities in charge thereof, shall include the whole 
or any part of any public park which is, or may be, under the control and 
management of park commissioners, then and in thåt event it shall be com- 
petent, and express authority for that purpose is hereby granted to the 
park commissioners having the control and management of such public park 
to allow the use of the same or any part thereof, for the purposes of said 
World’s Columbian Exposition, upon such terms and conditions as may be 
agreed upon between the said park commissioners and the authorities having 
the management of said exposition.” The park commissioners were given 
power, upon a vote of the legal voters of the park district. to issue and sell 
interest-bearing bonds to an amount not exceeding five hundred thousand dol- 
lars. the proceeds to be used and applied in improving the grounds under 
their control if selected for the use of the exposition. 

September 19, 1890, the South Park Commissioners passed and approved a 
certain ordinance “to allow the use of Jackson Park and the Midway Plais- 
ance for the purposes of the World's Columbian Exposition,” whereby per- 
mission and authority were given to the “World’s Columbian Exposition, a 
corporation, to use Jackson Park and the Midway Plaisance for the purposes 
of the World’s Columbian Exposition, upon the terms and conditions herein- 
after set forth.” This ordinance provided that the defendant corporation, 
after the acceptance of the ordinance and approval of the dirst bond to be 
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given by that corporation, should “have the right to enter upon said premises, 
and take possession of such portions thereof as may be necessary in con- 
structing the buildings and making other preparations for such exposition; 
that the defendant corporation should have the right to inclose Jackson 
Park and the Midway Plaisance, or either of them, with a fence or wall, 
und to take all neccessary measures to prevent encroachment of persons and 
vehicles upon such portions of the park and plaisance as might be in actual 
use. It was further provided that on the ist day of October, 1892. “the Soath 
Park Commissioners shall turn over to the said corporation, the Worl:l's 
Columbian Exposition, the entire pcssession, control, and management of 
Jackson Park and the Midway Plaisance. and thereafter until the Ist day of 
January, 1894, the said corporation, the World’s Columbian Exposition, shall 
have the full contro] of the same for the purposes of the said exposition, and 
shall make all rules and regulations in regard to the entrance to said 
premises.” 

The seventh section of this ordinance read thus: “Sec. 7. The use of said 
Jackson Park and Midway Plaisance is granted for the purposes of said ex- 
position upon the further express condition, that the said park and plaisance 
shall be used during the periods above mentioned only for the purpose of 
said exposition and subject to the foregoing terms and conditions, and also 
upon the further condition that the said park and plaisance shall be sur- 
rendered to the South Park Commissioners in as good a condition as they now 
are. An acceptance of this ordinance by the World's Columbian Exposition 
shall constitute on its part on agreement to fully comply with all the terms 
und conditions of this ordinance.” 

The ordinance was duly accepted, and the first bond required given. There- 
after the site was tendered to the Columbian Commisston, and accepted, 
and the commission fixed and determined the plan and scope of the expo- 
sition, On November 24, 1890, the plans and gpecifications of the grounds 
and buildings were adopted by the board of directors of the defendant corpo- 
ration, and tendered to the commissioners of the World's Columbian Commis- 
sion, in pursuance of the provisions of section 5 of the act of congress: 
and it was agreed that any changes, modifications, or extensions that snight 
be found necessary should be made. with the approval of the board of 
conference and control of the commission and the committee of the directory 
on grounds and buildings. It appeared that the commission and the corpo- 
ration in November, 1890, agrecd upon a committee of conference to take 
conclusive action on matters of difference, and, on August 18, 1892, a council 
of administration, to exercise administrative jurisdiction for both bodies. 
July 31, 1890. by joint resolution of the 36th general assembly of Minois. 
(Laws xtra Sess. 1890, p. 8,) an amendment to the constitution of the state 
of Illinois was proposed, adopted by a vote of the people November 4, 1800, 
and proclaimed November 29, 1890. Under this amendment the corporate an- 
thorities of the city of Chicago were authorized to issue interest-bearing bonds 
of the city to an amount not exceeding five millions of dollars, the proceeds 
thereof to be paid to the treasurer of the exposition company, to be used and 
disbursed by him under the direction and control of the directors in aid of 
the exposition to be held in the city of Chicago, in pursuance of an act of 
congress of the United States. It was provided that the corporate authorities 
should be repaid as large a proportionate amount of the aid given by them 
as should be repnid to the stockholders of the sums subscribed and paid by 
them, and that the money so received should be used in redemption of the 
bonds issued. Bonds were issued. and the money received by the defendant 
corporation accordingly. The scope and plans adopted by the commission 
made provision for fifteen great departments, and the defendant corporation 
proceeded to expend eight millions of dollars, and incur obligations to more 
than two millions of doNars in addition, and reported the facts to congress, 
and that it would require an expenditure of over five millions more to com- 
plete the undertaking in accordance with the scope and plan of the national 
commission. 

On the Sth of August, 1802, (Stat. Ist Sess. 52d Cong. p. 389.) congress 
passed an act “to aid in carrying out” the act of April 25, 1890, which read: 

“That for the purpose of aiding in defraying the cost of completing in a 
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suitable manner the work of preparation for inaugurating the World’s Colum- 
bian Iixposition, authorized by the act of congress approved April twenty- 
fifth, Anno Domini eighteen hundred and ninety, to be held at the city of 
Chicago, in the state of Illinois, there shall be coined at the mints of the United 
States silver half dollars of the legal weight and fineness, not to exceed tive 
million pieces, to be known as the Columbian half dollar, struck in commemo- 
ration of the World’s Columbian Exposition, the devices and designs upon 
which shall be prescribed by the director of the mint, with the approval of 
the secretary of the treasury; and said silver coins shall be manufactured 
from uncurrent subsidiary silver coins now in the treasury, and all provisions 
of law relative to the coinage, legal tender quality, and redemption of the 
present subsidiary silver coins shall be applicable to the coins issued under 
this act, and when so recoined, there is hereby appropriated from the treas- 
ury the said five millions of souvenir half dollars, and the secretary of the 
treasury is authorized to pay the same to the World’s Columbian Exposition, 
upon estimates and vouchers certified by the president of the World’s Colum- 
bian Exposition, or in his absence or inability to act, by the vice president, 
and by the director general of the World’s Columbian Commission, or in 
his absence or inability to act, by the president thereof, and the secretary 
of the treasury, for labor done, materials furnished, and services performed 
in prosecuting said work of preparing said exposition for opening as provided 
by said act approved April twenty-tifth, eighteen hundred and ninety; and 
all such estimates and vouchers shall be made in duplicate, one to be filed 
with the secretary of the treasury, the other to be retained by the World’s 
Columbian Exposition: provided, however, that before the secretary of the 
treasury shall pay to the World’s Columbian Exposition any part of the said 
tive million silver coins, satisfactory evidence shall be furnished him showing 
that the sum of at least ten million dollars has been collected and disbursed 
us required by said act: and provided, that the said World’s Columbian Ex- 
positlon shall furnish a satisfactory guaranty to the secretary of the treasury 
that any further sum actually necessary to complete the work of said exposi- 
tion to the opening thereof has been or will be provided by said World’s 
Columbian Exposition; but nothing herein shall be so construed as to delay 
or postpone the preparation of the souvenir coins hereinbefore provided for. 
And there is hereby appropriated, out of any moneys in the treasury not other- 
Wise appropriated, the swn of fifty thousand dollars, or so much thereof 
as may be necessary, to reimburse the treasury for loss on the recoinage 
herein authorized. 

“Sec. 2. That the appropriation provided in section one of this act shall be 
upon condition that the said World’s Columbian Exposition maintain and pay 
all the expenses, costs, and charges of the great departments organized for 
the purpos2 of conducting the work of the exposition, said expenses, costs, 
and charges to be paid out of the funds of the said World’s Columbian Ex- 
position. 

“See. 3. That fifty thousand bronze medals and the necessary dies there- 
for with appropriate devices, emblems, and inscriptions commemorative of 
said exposition celebrating the four hundredth anniversary of the discovery 
of America by Christopher Columbus, shall be prepared under the supervision 
of the secretary of the treasury at a cost not to exceed sixty thousand dollars, 
and the bureau of engraving and printing, under the supervision of the 
secretary of the treasury, shall prepare plates and make therefrom fifty 
thousand vellum impressions for diplomas at a cost not to exceed forty-three 
thousand dollars. Said medals and diplomas shall be delivered to the World’s 
Columbian Commission, to be awarded to exhibitors in accordance with the 
provisions of said act of congress approved April twenty-fifth, eighteen hun- 
dred and ninety, and there is hereby approprinted from any moneys in the 
treasury not otherwise appropriated, the sum of one hundred and three 
thousand dollars, or so much thereof as may be necessary to pay the ex- 
penditures authorized by this section; and authority may be granted by the 
secretary of the treasury to the holder of the medal properly awarded to him, 
to have duplicates thereof made at any of the mints of the United States 
from gold, or silver, or bronze, at the expense of the person desiring the 
same. 
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“Sec. 4. That it is hereby declared that all appropriations herein made for, 
or pertaining to, the World's Columbian Exposition are made upon the con- 
dition that the said exposition shall not be opened to the public on the first 
day of the week, commonly called Sunday; and if the said appropriations be 
accepted by the corporation of the state of Illinois, known as the World’s 
Columbian Exposition, upon that condition, it shall be, and it is hereby, made 
the duty of the World's Columbian Commission, created by the act of con- 
gress of April twenty-fifth, eighteen hundred and ninety, to make such rules 
or modification of the rules of said corporation as shall require the closing 
of the exposition on the said first day of the week commonly called Sunday. 

“Sec. 5. That nothing contained in this act shall be construed to supersede 
or in apy manner alter or impair the force or validity of the provisions of 
section fifteen of the act of congress approved Anno Domini April twenty- 
fifth, eighteen hundred and ninety.” 

On the same date an act making appropriation for sundry civil expenses 
of the government for the fiscal year ending June 30, 1893, was passed, ap- 
propriating $408,250 in and about the government exhibit; $230,000 for the 
World's Columbian Commission, $110,000 thereof to be used by the board of 
lady managers; and providing “that the government exhibits at the World's 
Columbian Exposition shall not be open to the public on Sunday.” The second 
section of this act was as follows: “Sec. 2. And it is hereby declared that all 
appropriations herein made for, or pertaining to, the World’s Columbian Ex- 
position are made upon the condition that the said exposition shall not be 
opened to the public on the first day of the week, commonly called Sunday; 
and if the said appropriations be accepted by the corporation of the state of 
Illinois, known as the World’s Columbian Exposition, upon that condition, 
it shall be, and is hereby, made the duty of the World's Columbian Com- 
mission, created by act of congress of April twenty-tifth. eighteen hundred 
and ninety, to make such rules or modification of the rules of sail corpora- 
tion as shall require the closing of the exposition on the snid first day of the 
week, commonly called Sunday.” 

October 25, 1892, rules were adopted by the corporation and the commission, 
and among them one providing that the gates should be open from May Ist, 
to October 30th, every day of the week except Sunday, when the gates should 
be closed. By another rule the board of directors of the defendant corpora- 
tion reserved ‘‘the right to amend or add to these rules whenever it may be 
deemed necessary for the interest of the exposiiion.”’ 

The exposition was dedicated October 21, 1892, and the buildings tendered 
for its purposes. After the passage of the act of August 5, 1892, the defend- 
ant corporation issued five million dollars in debenture bonds, secured on the 
property and revenues of the exposition, and agreed to create no debt or 
obligation in excess of the same. Of this amount $3,700,090 were sold at once, 
and $1,300,000 placed in the hands of the director general, December 9, 1892, 
as security for the completion of the buildings; and it was alleged that these 
were subsequently disposed of. The defendant corporation expended more 
than sixteen millions in construction and preparation. The delivering of the 
souvenir coins was commenced December 27, 1892, and continued, from time 
to time, to April 13, 1893; and 3,858,240 coins were delivered,—600,000 of them 
March 20, and 500,240 April 13, 1893. January 26, 1803, the president of the 
United States transmitted to the congress the third regular report of the 
commission, and the report of the board of lady managers, with accom- 
panying documents, amcng which was a report of the committee of 
awards of the commission, under date December 13, 1892, presenting 
an estimate of expenses for pay of judges, etc., of $570,880.94. On the 
3d of March, 1893, congress passed an act making appropriations for sundry 
civil expenses for the tiscal year ending June 30, 1894, appropriating for the 
World's Columbian Commission $211,375, of which $93,190 was for the use of 
the board of lady managers, and $25.000 thereof made immediately available. 
The act continued in these words: “To enable said commission and the borrd 
of lady managers to give effect to and execute the provisions of section six 
of the act of congress approved April twenty-fifth, eighteen hundred and 
ninety, authorizing the World's Columbian Exposition, and appropriating 
money therefor, relating to committees, judges and examiners for the exposi- 
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tion, and the granting of awards, five hundred and seventy thousand eight 
hundred and eighty dollars, or so much thereof, as in the judgment of the 
lady managers nay be necessary, of which sum twenty-five thousand dollars 
shill be immediately available: provided, that of this sum one hundred 
thousand dollars shall be devoted to the payment of judges, exummers, and 
members of committees to be appointed by the board of lady managers, as 
authorized by said section: and provided further, that said sum of five 
hundred and seventy thousand, eight hundred and eighty dollars shall be a 
charge against the World's Columbian Exposition, and that of the moneys 
appropriated for the benefit of the World's Columbian Exposition, amounting 
to two million, five hundred thous:ind dollars, under the act of August fifth, 
eighteen hundred and ninety-two, five hundred and seventy thousand, eight 
hundred and eighty dollars shall be retained by the secretary of the treasury 
until said World's Columbian Exposition shali have furnished to the satisfac- 
tion of the secretary of the treasury, full and adequate security for the re- 
tum and repayment, by said World's Columbian Exposition to the treasury, 
of the sum of five hundred and seventy thousand, cizht hundred and eighty 
dollars, on or before October first, eighteen hundred and ninety-three; and 
until such security shall have been furnished by said World’s Ci lumbian Ex- 
position, this appropriation, or any portion thereof, shall not be available.” 

On March 14, 1893, a letter was addressed by the president of the corpora- 
tion to the secretary of the treasury, relative to the payments in Columbian 
half dollars, and a reply reeeived under date of March 20th, stating “that 
such vouchers would be paid to the amount of $1,929,120, but not in excess 
of that sum. until the security required by the act of congress, approve 
March 3, 18903, was furnished.” March 22d, at a regular meeting of the ex- 
ecutive committee of the World's Columbian Expositicn. this correspondence 
was referred to the committees on tinance an‘ legislation. On the 10th of 
April, 1893, the solicitor general of the United States gave an opinion, which 
Was approved by the attorney general of the Unite. States, advising the 
seerctary of the treasury that it was his duty, under the law of March s, 
1893, to withhold from the defendant corporation the sum of $570,880. bein 
a part of the appropriation made August 5, 1892, and on the 27th of April. 
the acting secretary of the treasury transmitted said opinion, and advised the 
corporation that in pursuance thereof the secretary would withhold that sum. 
April 27, 1893, a meeting of the executive committee of the corporation was 
held, and the report of the joint committecs on finance and leg’slation relative 
to the withholding of $570.880 of the souvenir coins was presented, received, 
and approved. This report stated that by action taken by the board of 
directors on September 9, 1892, and December 9, 1892, the property and 
revenues of the corporation were pledgcd to holders of the debenture bonds, 
and that the bonds contained a binding agreement that the corporation should 
create no debt or obligation in excess of the sum of five millions of dollars, 
for which the bonds were authorized; that nearly all the bonds hid been 
sold, and the amount realized into the treasury; that the committee regarde 
it as a direct and inexcusable violation of the pledges and covenints with 
the bondholders to enter into the undertaking required by the act of congress 
for the payment of the sum of $570.880; thit the act of congress in requiring 
the secretary to retain 1,141,760 of the Columbian half dollars was a serious 
impairment of the resources of the corporation, and in violation of the cen- 
ditions of the act of August 5th. 

On the 12th of May, 1893, the board of directors resolved to open the 
grounds, but not the buildings, on Sunday, and on May 16th passed certain 
resolutions which recited that there was a widespread demand that not only 
the grounds, but the main buildings, of the exposition should be opened; and 
that the welfare of the public, and espccially of the wage workers, would be 
promoted by permitting the people to enter the exposition on Sunday, and 
that a large majority of the people of this country demanded this privilege. 
Also that the withdrawal by congress by the act of March 3, 1893, of over 
one-fifth of the entire appropriation made in aid of the exposition had there- 
by removed all obligation on the part of the corporation to comply with 
the conditions of the act of August Sth. But, nevertheless, the corporation 
proposed to return the amount received; and it was resolved that both the 
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buildings and grounds should be opened during the Sundays of the exposition 
pericd; that the operation of the machinery should be suspended as far as 
practicable, and all exhibitors and employes relieved from duty, except su 
fur as essential to the protection of life and property; that there should be 
religious services and sacred music; and, further, ‘that in case the above is 
carried into effect this corporation pledges and obligates itself to return to 
the government of the United States that portion of the appropriation received 
by virtue of act of August 5, 1892, to wit, the sum of $1.929,120, from and 
out of the net receipts of this corporation, after the payment of all just and 
valid debts and obligations, before any payment shall be made to the stock- 
holders or the city of Chicago;’’ and that the rules be amended so as to be 
consistent with and enable the execution of the provisions of the resolution. 

The rule was thus amended, and on the 22d of May, 1893, at a session of 
the World’s Columbian Commission, majority and minority reports were sub- 
mitted from the judiciary committee upon the subject of the amended rule. 
The minority report reached the conclusion that section 4 of the act of August 
h, 1892, was not operative to the extent of excluding the authority of both 
bodies to deal with the question of Sunday opening, by reason of the pro- 
vision of the act of March 3, 1893, and this report was substituted for the 
majority report by a vote of 30 to 27, and the commission thereupon, by a 
vote of 29 to 28, refused to modify the rule as amended. 

The case came on to be heard before the circuit Judges, with whom was 
associated the district judge for the northern district of Illinois, upon an 
application for a preliminary injunction, and on the 9th day of June an order 
was entered by the circuit court restraining the defendants from opening the 
exposition or the gates or grounds thereof to the public on the next and cach 
ensuing Sunday during the continuance of the exposition, and commanding 
the defendants to close the exposition and the grounds and gates thereof to 
the public on that day until October 30, 1893, or until the further order of the 
court. Opinions were delivered by the circuit judges, and by the district 
judge, dissenting. See 56 Fed. Rep 630. From this order an appeal was 
prayed and allowed to the circuit court of appeals for the seventh circuit, but 
not made a supersedeas. The record having been filed on appeal on the 10th 
day of June, 1893, the circuit court of appeals, on application duly made in 
open court, directed the suspension of the order granted by the circuit court; 
and, as the circuit judges were disqualified from sitting on the hearing of the 
cause or question in the circuit court of appeals, designated the district judge 
for the western district of Wisconsin and the district judge for the southern 
district of Hlinois (being the district judges oldest in commission of those 
competent) to sit therein with the circuit justice. 

A motion to dismiss the appeal was made by the appellees, which motion 
and the appeal came on to be heard on the 15th day of June. On the 14th of 
June the corporation defendant below, appellant here, applied to the circuit 
court for leave to amend its answer, which was granted, and the answer 
amended by striking out the words, “and repugnant to the constitution of the 
United States,” from the paragraph heretofore quoted. On the 17th of June 
the circuit court of appeals announced its decision, with a brief statement 
of the grounds upon which it rested, and gave judgment reversing the order 
of the cirit court and remanding the cause. 


Walker & Eddy and J. W. St. Clair, for World’s Columbian Ex- 
position, appellant. 

Thos. E. Milchrist. U. S. Atty., John P. Hand, J. L. High, and ©. 
H. Aldrich, for appellees. | 


Before FULLER, Circuit Justice, and BREWER and ALLEN, 
District Judges. . 


FULLER, Circuit Justice, (after stating the facts.) Appellees 
have submitted a motion to dismiss the appeal upon the ground that 
the jurisdiction of the circuit court was in issue; that the case in- 
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volved the construction or application of the constitution of the 
United States, and that the constitutionality of laws of the United 
States was drawn in question therein; that, therefore, the appeal 
from a final decree would lie to the supreme court of the United 
States, and not to this court; and hence that this appeal, which is 
from an interlocutory order, cannot be maintained under the sev- 
enth section of the judiciary act of March 3, 1891. We do not under- 
stand that the power of the circuit court to hear and determine 
the cause was denied, but that appellants contended that the United 
States had not, by their bill, made a case properly cognizable in 
a court of equity. The objection was the want of equity, and not 
the want of power. The jurisdiction of the circuit court was 
therefore not in issue within the intent and meaning of the act. 
So far as the construction or application of the constitution of the 
United States and the constitutionality of the laws of the United 
States are concerned, we are of opinion that the case involved, or 
there was drawn in question, neither the one nor the other in the 
sense that the action of the circuit court was invoked to dispose 
of, or proceeded upon the disposition of, a contention raised as to 
either. The ground of the decision had no reference to the con- 
struction or application of the constitution, or the validity of the 
acts of congress in respect of that instrument, and the conclusions 
upon which the order was entered were unaffected by considerations 
of that character. Cases in which the construction or applica- 
tion of the constitution is involved, or the constitutionality of any 
law of the United States is drawn in question, are cases which 
present an issue upon such construction or application or consti- 
tutionalitv, the decision of which is controlling; otherwise every 
case arising under the laws of the United States might be said to 
involve the construction or application of the constitution, or the 
validity of such laws. The jurisdiction of this court to review 
the order cannot be defeated at the instance of appellees because 
the constitutionality of the acts upon which they rely might have 
been challenged by their adversaries. Railroad Co. v. Amato, 144 
U. S. 465, 472, 12 Sup. Ct. Rep. 740; Snow v. U. S., 118 U. S. 346, 
352, 6 Sup. Ct. Rep. 1059. The motion to dismiss is overruled. 
The question to be determined is whether, upon this record, a 
preliminary injunction should have been granted. The bill avers 
that the defendants are usurping an unlawful authority over the ex- 
position and grounds, and in virtue thereof are assuming to open 
the gates on Sunday in contravention of the acts of congress, and 
notwithstanding such opening would be “of great injury and a griev- 
ous prejudice to the common public good and to the welfare of the 
people of the United States.” It is not charged that any prop- 
erty interests of the complainants will be affected by the threat- 
ened action, nor is there any allegation of irreparable injury or 
probable loss by reason thereof. The office and jurisdiction of a 
eourt of equity, unless enlarged by express statute, are limited to 
the protection of rights of property. The court is conversant only 
with questions of property and the maintenance of civil rights, and 
exercises no jurisdiction in matters merely political, illegal, crim- 
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inal, or immoral. In re Sawyer, 124 U.S. 200, 8 Sup. Ct. Rep. £82; 
Cope v. Association, 99 Tl. 489; Sparhawk v. Railway Co., 54 Pa. 
St. 401; High, Inj. § 20. But it is said that the interposition of 
the court may be rested upon the protection of the United States in 
their possession, use, and regulation of the grounds for the purposes 
of the exposition, upon the doctrine of charitable trusts, and upon 
the principles applicable to the restraint of negative covenants. 
1. It is true that undertakings upon sufficient consideration not 
to do a given thing may, on occasion, be enforced by restraint of 
their violation; and where the covenant is express the element 
of ascertainable pecuniary damage or injury to the covenantee is 
not regarded as of essential importance. Coal Co. v. Schmisseur, 
135 Ill. 371, 25 N. E. Rep. 795: Kirkpatrick v. Peshine, 24 N. J. Eq. 
206; People v. Diedrich, 141 Ill. 665, 30 N. E. Rep. 1038; Leech v. 
Schweder, 9 Ch. App. 465. But the‘application of this principle 
would require us to treat the transaction in respect of the appro- 
priation of 1892 as purely matter of contract and of express cove- 
nant, and, moreover, in spite of its personal character, to hold that 
equity would specifically enforce, although compensation at law 
might furnish a full and satisfactory remedy. We cannot concur 
in this view. The furnishing of the five million souvenir coins 
was conditioned upon the defendant corporation providing and ex- 
pending, in addition to the ten millions it had already contributed, 
the further sum of two and a half million dollars, and giving to the 
government a satisfactory guaranty that it would provide all ad- 
ditional sums necessary for completing the entire construction work 
prior to May. 1, 1898, and was subject to two conditions subsequent, 
namely, the payment by the corporation of all the expenses, costs, 
and charges of the great departments of the exposition, and the 
closing of the exposition on Sunday. The corporation fulfilled the 
conditions precedent, provided and expended six million dollars, 
making sixteen millions, (not including the appropriation,) and com- 
pleted the work. It is not argued that the opening of the ex- 
position on Sunday would in itself inflict any pecuniary injury 
whatever, but, assuming such a breach of condition as entitled 
complainants to reclaim the money; the inadequacy of the remedy at 
law is nowhere made to appear. If the whole number of coins had 
been delivered prior to March 3, 1893, and the corporation had then 
opened the gates, but had tendered and brought them, or the proper 
amount, into court, a decree directing the gates to be closed on 
Sunday by way of specific performance could not be sustained; 
and, although such tender were not made, vet, if recovery could be 
had at law, and the judgment collected, that remedy would be ade- 
quate. Inability so to recover and collect is not asserted, nor any 
impediment surmountable only in equity suggested. The bill is 
not framed in the alternative, nor does it charge, nor is there any- 
thing in the evidence to indicate, that the corporation is insolvent. 
Whatever view may be taken of the provision that, if the appropria- 
tion be accepted on the condition, the commission shall make rules 
or modify the corporation's rules so as to require the closing of the 
exposition on Sunday, and of what was done and undone, or attempt- 
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ed to be undone, thereunder, the result is the same, and redress 
must be sought in the appropriate forum. 

On this branch of the case it may be remarked that appellants 
insist that the government has wrongfully withheld one million, 
one hundred and forty-one thousand, seven hundred and sixty of the 
souvenir coins, and therefore does not come with clean hands, is. 
itself in default, and has no standing in a court of equity to compel 
specific performance. Upon accepting the act of August 5, 1892, 
the corporation raised five million dollars on the pledge of its net 
gate receipts and the agreement that it would create no debt or 
obligation in excess of that sum. By the act of March 3, 1893, five 
hundred and seventy thousand, eight hundred and eighty dollars 
were appropriated to pay the costs and expenses of the jury 
of awards, and it was provided that this sum should be charged 
against the corporation, and should be retained out of the souyenir. 
coins, until the corporation furnished security for the repayment 
of the amount to the United States. Differing views are expressed 
as to the proper construction of this act, but the security re- 
quired has not been given, and souvenir coins to the number named 
have been and are withheld. The corporation contends that it 
was not and is not liable to pay the expenses of the jury of awards, 
and that the withholding of the coins is unjustifiable; that, more- 
over, the new obligations it incurred on the strength of the de- 
livery of the souvenir coins, and the vast additional expenditure 
to which it was put, render the position of the government wholly 
inequitable; that it should not have been required to give the se- 
curity, and cannot give it, because of the terms of the five million 
loan; that it was discharged, under the circumstances, from com- 
pliance with the condition in question; and that, at all events, the 
government can only demand the return of so much of the ap- 
propriation as the corporation has received in preference to the 
original ten million, but in subordination to the rights of the 
bondholders; and this it claims it has offered to do, not by way of 
tender, but of doing equity. On the other hand, it is argued that 
the act of March 3, 1893, was not a breach of contract on the part 
of the United States; that the corporation was liable for the ex- 
penses of the awards and the withholding of the coins until 
security was given was justifiable; that, if the proper construction 
of the act is that upon refusal to give the security the coins were. 
released, mandamus would lie to compel their delivery; that, if 
the corporation became subjected to additional burdens under. 
the act of August 5, 1892, so that the act of March 3, 1893, operated 
to impair the obligation of the contract created by the former act, 
it would be invalid and the United States could not be held as 
in default by reason of an unlawful refusal by their officers to de- 
liver the coins. And it is insisted that the acceptance of souvenir 
coins after the act of March 3, 1893, was passed estopped the cor- 
poration from questioning its validity and the continued existence 
and binding obligation of the contract. But the corporation re- 
plies that, treated as a contract, no equitable estoppel could arise 
upon the ambiguous language in which the act was couched until 
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it was finally informed of the official construction and the conc‘usion 
thereupon to withhold the coins if the corporation refu-ed to give 
the security; and that, in any view, the complainants, having 
brought about the embarrassments under which the corporation 
labored, were in no position to set up the alleged estoppel. We 
advert to these circumstances as illustrative of the difficulties at- 
tendant upon an attempt to rest the case on the rule often applied 
to negative covenants, but we do not deem it necessary to express 
any opinion in disposal of the questions thus raised, as the settled 
criterion for interference by injunction to prevent the violation of 
contracts is the inadequacy of the legal remedy, and, tested by that 
criterion, we regard the rule invoked as inapplicable. 

2. Nor can we concur in the proposition that the appropria- 
tion of the $2,500,000 amounted to a charitable trust upon cer- 
tain conditions, disregard of which would constitute a diversion 
warranting the intervention of a court of equity. The appropria- 
tion was made in terms for the purpose of aiding in defraying the 
cost of the completion of the work, and to be paid over on vouchers 
for labor done, material furnished, and services performed in the 
prosecution of that work. It was an appropriation for the benefit 
of the local corporation, to help it out of financial difficulty, and to 
enable it to complete its undertaking, and, as such, does not fall 
Within the accepted definitions of charitable gifts for the benefit 
of an indefinite class of persons, and considered as public, and not 
private, benefactions. Indeed, the purpose for which the appropria- 
tion was specifically made had to be accomplished before the money 
could be paid over. Payments were to be made on estimates and 
vouchers properly certified, satisfactory evidence of the expenditure 
of ten million dollars, and a guaranty that all additional sums 
necessary to complete the work would be furnished. The govern- 
ment thus required absolute assurance not only that its men -y 
should go into the construction, but should not be wasted by failure 
to complete. Undoubtedly in aiding the corporation, a great pub ic 
enterprise was aided; but that result was reached through the 
corporation for whose relief the money was exclusively bestowed, 
and into whose assets it passed for the ultimate benefit of its 
stockholders or creditors, as the case might be. .The corporation, 
notwithstanding the lofty historical, educational, and instructive 
ends designed by its promoters to be subserved through its agency, 
was organized for pecuniary gain, and has invested sixteen millions 
of its own money in aD ES its object; and the mere fact that 
the United States were dors of these coins, and the money was 
the money of the public, cannot, under the terms of the act, impress 
the entire undertaking with the character of a charitable trust, to 
be administered and regulated by a court of equity. 

3. This brings us to consider the position that the court might 
intervene, as prayed, to protect the United States in their posses- 
sion, use, and regulation of the grounds for the purposes of the ex- 
position. The argument is that the exposition is a national under- 
taking, and, as such, an enterprise of the United States; that the 
tender of the grounds and buildings and their acceptance amouuted 
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to a grant of them for a limited time for the purposes named; and 
that they are therefore in the exclusive possession and control of 
the United States in every respect. If the United States have the 
paramount authority and dominion involved in this proposition, it 
is not made clear why resort to a court of equity in aid of the 
exercise of such authority should be necessary; but, apart from 
that, we are unable, on the record before us, to concede the exciusive 
possession and dominion thus asserted, or that congress has pro- 
ceeded upon any such assumption. Under the seventeenth clause 
of the eighth section of the first article of the constitution, the con- 
gress has power to exercise exclusive legislation “over all places 
purchased by the consent of the legislature of the state in which 
the same shall be, for the erection of forts, magazines, arsenals, dock 
yards, and other needful buildings.” The government becomes the 
owner for the purposes indicated, and all state authority and juris- 
diction over places so acquired may be extinguished; ani, indeed, 
jurisdiction may be transferred where the property is not acquired 
in accordance with that clause. Benson v. U. S., 146 U. S. 325, 13 
Sup. Ct. Rep. 60. But no such state of case exists here. The 
United States have not acquired these grounds, and there has been 
no cession of jurisdiction. Offenses in that locality are puni-hable 
under state authority, and the police power of the state is in no 
respect curtailed. It is admitted that the physical possession is 
in the local corporation, while it is insisted that it is held for the 
United States; that congress has the right to direct the gates 
to be closed on any day of the week, and has given such direction 
in the appropriation acts of 1892. But in that legislation congress 
did not affect to be acting in the exercise of the police power, or 
as a matter of administrative detail, upon the theory of that abso- 
lute control which it has over the seat of government and other 
places within its exclusive jurisdiction. It sought to attain the 
fulfillment of its wishes in this particular through the condition 
attached to the appropriations, and the direction to the commission 
in respect of the rules. The provision of the sundry civil act in that 
regard related to appropriations for the government exhibit and 
commission, and, as respects the local corporation, added nothing 
to the force of the souvenir coin act, unless we are to hold that the 
government exhibit and boards occupy such a relation to the cor- 
poration that appropriations to them are appropriations to it. Con- 
fessedly, unless the alleged exclusive possession and dominion ex- 
isted in law from the first, the contention fails. The preamble of 
the act of April 25, 1890, recited that the contemplated exposition . 
should be of a national and international character, and should 
therefore have the sanction of the congress of the United States. 
This sanction the act gave, but it was carefully framed to pro- 
tect the government against any and all liability for the cost 
of construction, control, and administration of the exposition. The 
national commission for which it provided was empowered to ac- 
cept the site and plans and specifications for buildings to be 
erected at the expense of the local corporation, and tendered by it, 
if deemed adequate, and if the commission were also satisfied that 
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the corporation would provide ten million dollars in ample time for 
use in construction and preparation as the work progres:ed. In 
these particulars the commission was to see to it that the exposi- 
tion did not fall below what it should be in view of its comprehen- 
sive character and the countenance extended to it by congress. 
Similarly the commission was to determine the plan and scope of 
the exposition, allot space for and classify the exhibits, appoint 
judges and award premiums, and have charge of all intercourse with 
the exhibitors and the representatives of foreign nations. But 
the corporation, which was to provide the grounds and buildings, 
and upon which the burden of the general expense was to full, 
was to take charge of the grounds and buildings so provided, and 
regulate the rights of the public therein and to admission thereto, 
and through such control to obtain the return of its enormous ad- 
vances. It possessed all the powers of like corporations under 
the laws of Illinois necessary to effectuate the purpose for which 
it was organized, the holding of an international exposition or 
world's fair; that is to say, it derived from the state express power 
to provide, conduct, and manage the exposition, and all the powers 
incidental thereto. These powers necessarily included the power 
to make rules and regulations, and this was recognized by section 
7 of the act of April 25, 1890, with, however, the reservation of the 
right to modify. The power to make carried the power to amend; 
and, indeed, the rules as adopted specifically so provided. 

It is claimed that changed circumstances justified a change of 
regulation as to closing, and that the new rule has not been modi- 
fied; but, after all, unless the government possessed the exclusive 
power to control, regulate, and manage the grounds and buildings, 
the case would still stand upon the alleged violation of a condition, 
and the consequences flowing therefrom. If the status quo were 
restored, or capable of restoration, through remedy at law, the bill 
cannot be sustained. Neither the commission nor the corporation 
could impose lability upon the United States. The fifteenth section 
provided “that the United States shall not in any manner, nor under 
any circumstances, be liable for any of the acts, doings, proceedings, 
or representations of said corporation organized under the laws 
of the state of Illinois,” or for any of its debts, liabilities, or ex- 
penses of any kind; and section 20, “that nothing in this act shall be 
so construed as to create any liability of the United States, direct 
or indirect, for any debt or obligation incurred or created by said 
commission in excess of appropriations made by congress therefor.” 
Suitable buildings for governmental exhibits were provided and 
appropriated for, and a board created to prepare and take charge 
of such exhibits, and provision was made for the expenses of that 
board and of the commissioners, but no control was asserted over 
the construction, preparation, and administration of the exposition, 
and no appropriation made in aid thereof. And while the appropri- 
ation of August 5, 1892, was made to assist in defraving the cost of 
completing the work of preparation, the act in terms reaffirmed 
the provisions of section 15. In short, the government did not 
intend to permit any inference of liability beyotd what was spe- 
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cifically expressed; nor, by asserting absolute control over the 
enterprise, to put. itself in an attitude which might justify such an 
implication. The congressional legislation recognized the exercise 
by the corporation of its appropriate powers, and left to it the mat- 
ters of construction and of administration to the extent referred to. 
The exposition was to be managed, the expenses borne, and the in- 
come received, by the corporation, and accordingly it has directed 
and controlled all the physical agencies employed in the work of 
preparation and administration. The corporation selected, with 
the concurrence of the national commission, Jackson Park as a 
proper site for the location of the necessary buildings for the expo- 
sition. The South Park Commissioners are a corporation created 
upon a vote of the legal voters of the South Park district to hold, 
manage, and control certain lands, of which Jackson Park and the 
Midway Plaisance constitute a part, “as a public park, for the 
recreation, health, and benefit of the public, and free to all persons 
forever.” 

By act of the general assembly approved August 5, 1890, the 
South Park corporation was empowered to allow the use of the 
park, or any part thereof, for the purposes of the exposition, on such 
terms and conditions as might be agreed upon, and thereupon the 
South Park Commissioners passed the ordinance giving permission 
and authority to the Illinois corporation to use Jackson Park and 
the Midway Plaisance for those purposes. No question is raised 
as to the competency of the general assembly to allow this to be 
done, and it is admitted that by a majority vote of the legal voters 
of the park district bonds were authorized to be issued by the 
park commissioners as provided for by the act. The ordinance 
fixed the terms and conditions of occupancy, and was accepted and 
bond given by the corporation as required. The contract thus 
made was with the local corporation, and in virtue thereof the cor- 
poration entered into possession, which possession it still retains; 
and it has never assigned or transferred, or attempted to assign or 
transfer, to the United States or any other party. Title and 
physical possession were thus both in the corporation for the pur- 
poses of the exposition, and to be held in due accordance with the 
provisions of the original act of congress in that behalf. The act 
did not require the closing of the gates on any particular day, and 
no interference by the corporation with the control of the United 
States over their own buildings and exhibits, the action of the com- 
mission and the boards of lady managers and of management and 
control of the government exhibits, or of the officers of the revenue, 
is complained of. The situation demanded the harmonious co- 
operation of the United States, through their agencies, and the 
corporation, but did not involve the absolute dominion of the one 
over the other as claimed. 

We think, furthermore, the position that the exposition was 
exclusively an undertaking of the United States, and the corpora- 
tion a mere agent, is shown to be untenable by the consequence 
contended to be deducible therefrom that therefore the corporation, 
while responsible to the state of Illinois for the proper exercise of 
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its franchises, and to its creditors and stockholders for the proper 
administration of its affairs and property, might be subjected to ob- 
ligations which it never incurred, and to indebtedness which it 
never created, and its ability to discharge its legitimate functions 
and respond for its legitimate liabilities might be at any moment 
utterly destroyed. We find no warrant in the documents before 
us for holding that the corporation occupied any relation involving 
such results. The original amount of expenditure was defined, :nd 
the assumption to pay and the payment of the further amounts 
rendered necessary by the expansion of the scope of the affair con- 
stituted, under the circumstances, no recognition of the right to im- 
pose obligation compulsorily and without consent. We perceive 
no reason for attributing to congress, while disclaiming any responsi- 
bility whatever for the acts and doings of the corporation, or lia- 
bility for its obligations of any kind, or any liability for its own 
designated agents beyond specified amounts, the intention that 
those agents, or either of them, might contract indebtedness inde- 
pendently of the corporation, which the latter would be compelled 
to pay. 

In the Philadelphia case the exposition was managed by two 
bodies organized by authority of congress, yet their rights and 
property were not regarded as in any legal sense the rights and 
property of the United States. The supreme court held them to 
be merely organizations through which the people might carry out 
an enterprise of their own, which was national, in that it had the 
sanction of the government, but was not therefore a governmental 
enterprise. Evster v. Board, 94 U. S. 500. The supreme court said, 
speaking through Mr. Chief Justice Waite, that it was very apparent 
that the object of congress in all its legislation with reference to 
the Centennial Exhibition was to enable the people of the United 
States to commemorate “the completion of the first century of their 
national existence” by an exhibition “in which the people of the 
whole country should participate,” and which should have the sanc- 
tion of the government, and that in that sense the object was 
national; but that it was equally clear that until the act of 1876 
it was expected that the entire expense would be borne by the peo- 
ple without assistance from congress. And as to the appropriation 
of 1876 it was held, under the terms of the act, that after payment 
of debts the amount had to be returned before any distribution to 
stockholders,—a_ result reached by construing the word “profits,” 
as used, to be equivalent to “net receipts.” In that case, as in this, 
congress, out of abundant caution, lest the enterprise might be re- 
garded as governmental, and, if so, some question might be raised 
as to the operation of state laws, provided that nothing in the act 
of congress should be construed so as to override or interfere with 
such laws or contracts made thereunder; but this was as a meas- 
ure of precaution, and not by way of a necessary reservation of state 
jurisdiction, which had not been ceded, and could not be heid as sur- 
rendered by implication. 

Something might well enough be added as to the hearing in a 
court of equity of this late assertion of absolute dominion after the 
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corporation had so long managed and controlled the exposition and 
expended sixteen millions of dollars in the effort to complete the 
work in a manner commensurate with the magnitude of its design 
and the honor of the nation, the state, and the municipality, whose 
interests as well as the intcrests of all peoples were to be subserved 
by its success; but we forbear further observations upon this topic. 
We are of opinion that the disposition of the case, whether tested 
by the bill, or, irrespective of any technical adherence to its aver- 
ments, by the facts shown, must turn upon the legislation of 1892, 
our views in regard to which have already been sufficiently indi- 
cated. . e 

We have given to this record patient investigation, and to the 
able arguments of counsel the attention which their merits deserved 
and the character of the controversy demanded, and we can dis- 
cover no tenable ground excepting the case from the ordinary rule 
which requires, in order to the exercise of jurisdiction in chancery, 
some injury to property, whether actual or prospective; some inva- 
sion of property or civil rights; some injury, irreparable in its 
nature, and which cannot be redressed at law. The application of 
that rule is fatal to the maintenance of the order under review; 
and whatever temptation to leave the benten path the record of a 
particular cause may be supposed to afford, it is not for courts 
of justice, in the exercise of an unregulated discretion, to remove the 
settled landmarks of the law. 

The order is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 





(56 Fed. 690, — U. S. App. —.) 
ALABAMA & G. MANUI'G CO. et al. v. ROBINSON. 
(Circuit Court of Appeals, Fifth Circuit. May 30, 1893.) 
| No. 97. | 


1. MortGaGE Bonps— PROVISION FOR MATURITY OF PRINCIPAL ON DEFAULT IN 
INTEREST—CONSTRUCTION. . 
Mortgage bonds of a company provided that “it is hereby expressly agreed 
by said company, with each and any holder of this bond, that, in case 
of the nonpayment of any interest coupon hereto attached, if such default 
shall continue for six months after maturity and demand of payment, 
the principal of this bond shall become immediately due.” Held, that this 
six months was not in addition to days of grace, but was to run from the 
date on which the coupons were expressed to be due, and, although a de- 
fault continued but two days more than the six months, the holders were 
entitled to declare the principal immediately due. 


2. SAME. 
The abovequoted recitation in the bonds restricted the provision for 
the maturity thereof for nonpayment of interest to the particular bond 
or bonds on which interest was not paid. 


3. SAME—WAIVER—ACCEPTANCE OF INTEREST. 
An acceptance of interest after the default had continued longer than 
six months was a waiver of the right to declare the bonds matured. 
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4. FORECLOSURE DECREE. 

It appearing, in a foreclosure suit, that the interest was paid on some 
of the bonds, it was necessary to take an account of the bonds which 
were properly declared to have matured; and a decree which adjudged 
all the bonds to be due was erroneous, and should be reversed. 

5. Trust DEED—FORECLO8SURE—NOTICE. 

A trust deed made by a manufacturing corporation to secure its bonds 
empowered the trustees, on default of interest payments, to sell the prop- 
erty, “if, after notice is served on the president of said company, the same 
shall remain unpaid for six months after such default.” Held, that when 
the trustees sued to foreclose, instead of selling under the power. it was 
unnecessary to aver the giving of notice of default to the defendant. 438 

, Fed. Rep. 12, affirmed. 
‘6. SAME—SINGLE TrusT&E’S RIGHT TO SUE—PLEADING. 

One of three trustees in a trust deed is entitled to sue alone for fore- 
closure, when he avers that one of the others is dead, and that the re- 
maining one, who is male a defendant, at a sale of the property under 
decree of a state court, claimed to be interested in the purchase thereof, 
and “is interested adversely to your orator, as trustee of said bond- 
holders.” 48 Fred. Rep. 12, affirmed. 


Appeal from the Circuit Court of the United States for the North- 
-ern District of Georgia. 

In Equity. Suit by J. J. Robinson, trustee, against the Alabama 
& Georgia Manufacturing Company, the Huguley Manufacturing 
Company, and William T. Huguley, to foreclose a trust deed given 
by the first-mentioned company. A demurrer to the bill was over- 
ruled, (48 Fed. Rep. 12,) and a decree of foreclosure was entered. 
Subsequently, the case was heard on demurrer to a petition for at- 
torneys’ fees, and the demurrer was sustained. 51 Fed. Rep. 268. 
Defendants appeal from the foreclosure decree. Reversed. 


John M. Chilton, Allen Fort, and W. S. Thorington, (Brickell, 
Semple & Gunter, on the brief,) for appellants. 
B. F. Abbott, for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


McCORMICK, Circuit Judge. The Alabama & Georgia Manu- 
facturing Company issued bonds to the amount of $65,000. In the 
mortgage to secure the same it is stipulated: 


“To provide for the payment of the bonds aforesaid, and the interest there- 
‘on, at the time and place when and where the same shall respectively fall 
‘due and payable, the said J. J. Robinson, W. C. Yancey, and W. T. Huguley, 
or a majority of them, or their survivors and successors, are hereby au- 
thorized and empowered, should default be made in the payment of said 
bonds when they fall due, or in the payment of the interest on said bonds 
as it shall accrue, then, immediately on such default being made known by 
the holder or holders of said bonds, the holder or holders of said coupons 
attached thereto, and if, after notice is served upon the president of said 
company, the same shall remain unpaid for six months after such default 
shall have been made in the payment of said interest or principal, as the 
case may be, and at the request of any one or more of the holders of said 
bonds or coupons, and without any other or further authority from the sald 
Alabama & Georgia Manufacturing Company, upon giving sixty days’ notice 
of the time and place of sale, together with the description of the property, 
in a newspaper published in the cities of Atlanta, La Grange, and West 
Puint, Georgia, to proceed to sell at public auction, at the office of said com- 
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pany. in the city of West Point, Georgia, for cash, the property herein con- 
veyed, or a sufficient amount of the same to pay the amount due, and apply 
the proceeds of the sale,” etc. i 


In each of the bonds there is this provision: 


“The Alabama & Georgia Manufacturing Company hereby acknowledges 
itself indebted, for value received, to the bearer hereof, in the sum of five 
hundred dollars, in lawful money of the United States of America, to be paid 
at the office of the company, in West Point, Georgia, on the first day of 
January, 1904, with interest at the rate of eight per cent. per annum, payable 
on the first day of January and the first day of July of each year, until the 
said principal shall be fully paid, on the presentation of the annexed coupons 
as they respectively become due. And it is hereby expressly agreed by said 
company, with each and any holder of this bond, that in the case‘of the 
nonpayment of any interest coupon hereto attached, if such default shall con- 
tinue for six months after maturity and demand of payment, the principal of 
this bond shall become immediately due and collectible.” 


Subsequently, in a suit between stockholders and unsecured cred- 
itors of the company, all of its property was put in charge of a re- 
ceiver by a state court, and in the course of proceeding ordered sold 
subject to the foregoing mortgage, and passed by these proceedings 
to the Huguley Manufacturing Company. While said property 
was in the hands of the receiver of the state court, interest was 
paid on said bonds within six months after the maturity of the cou- 
pons, but not promptly at maturity, or within the days of grace; 
and after the Huguley Manufacturing Company purchased and took 
control of this property it paid interest which matured in January, 
1890, in June of that year, and the interest that matured 1st of 
July, 1890, it endeavored to place in Atlanta, Ga., by the 31st of 
December of that year; but by some means the remittance was 
delayed, and did not reach Atlanta in time to be available for the 
payment of interest at that point until January 2, 1891. Thereupon, 
the holders of the majority of the bonds claimed that there was such 
a default in the payment of interest as authorized them to treat 
the bonds as matured, and procured the bringing of the suit by the 
trustee, J. J. Robinson. Demurrers were submitted, and were 
properly overruled for the reasons given in the opinion of the emi- 
nent judges who passed on said demurrers. One of the trustees 
being dead, the power and duties`of the trustees devolved on the 
survivors. Perry, Trusts, § 343. W. T. Huguley is clearly shown to 
have had an interest adverse to the trust, and being before the court 
as a party to the suit, though named as a defendant in the bill, we 
consider it was in the power of the court to permit the single 
trustee to proceed. 

The circuit court held that days of grace were not to be allowed 
on these coupons, and this is assigned as error. We do not ex- 
press any views as to whether, by the general commercial law, or 
by the law of Georgia, these coupons were or not entitled to days 
of grace, for the reason that we consider it immaterial in this case. 
The coupons, in express terms, on their face, were payable on the 
Ist day of July, 1890. If they were entitled to grace, they were 
not subject to protest or action thereon—that is, to be dishonored— 
until the expiration of the days of grace; but, not being paid at any 
time during this period of grace, they were dishonored, and the office 
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of grace was exhausted. Now, for an entirely different purpose, 
the contract in this case provided another period of grace,—not an 
additional period, but another; not to be tacked onto the expira- 
tion of the period of commercial grace, but, like the days of com- 
mercial grace, to be computed from the day of payment named in the 
promise to pay,—and that period expired before the 2d of January, 
1891. 

All of the previous conduct of the appellant shows that its 
officers and legal advisers so construed this contract for six months’ 
grace. The appellant did not owe these bonds and coupons. Its 
property was subject to their payment according to their terms. 
It was not charged, and it did not concern itself, to save these cou- 
pons and bonds from dishonor; did not, in other words, claim or 
accept and use commercial grace, but, on the contrary, systemat- 
ically rejected this beneficence, and availed itself of the utmost 
limit of the contract grace that could consist with saving its prop- 
erty from the contingent maturity of these bonds. The money to 
pay the January, 1890, interest was deposited in the bank in 
Atlanta, June 30, 1890. The check for the money to pay the July, 
1890, interest did not leave St. Louis until after banking hours, 
December 29, 1890, and by the utmost dispatch could not have 
reached Atlanta in time to be available before the beginning of 
banking hours, December 31, 1890. We consider this practical con- 
struction of this provision the sound one. The check did not reach 
the bank in time to be available before January 2, 1891, after the 
contract grace had expired, drawing with it the consequences ex- 
pressed, unless waived by the holders. No provision having been 
made for the payment of these coupons at maturity, whether matur- 
ing without or with grace, at West Point or elsewhere, the holders 
were under no obligation, legal or moral, to hunt for a payor in 
Atlanta or elsewhere. The appellant, if it would have saved the 
consequences of the default, should have made payment or tender of 
payment, or used such reasonable endeavors to find the holders, 
and make the payment or tender, as would be taken as equivalent 
therefor. This it did not do. While forfeitures are not favored 
by courts, the systematic continuance for the longest possible time 
in the nonpayment after maturity of these interest coupons was 
such as does not commend the appellants to the favor of a court 
of conscience. Here time was the essence of the contract. The 
bonds had been dishonored by three successive defaults in the pay- 
ment of interest. The holders might well be indulged some strict- 
ness in requiring that the party interested in preventing the con- 
tingent maturity of these bonds should keep within their letter, 
and said holders should not be held bound to have received their 
interest, even if tendered, on or after January 2, 1891. Some of the 
holders of these coupons, however, did receive that interest from the 
appellant, and surrendered said coupons. This must be held a 
waiver of the default as to those bonds from which such paid and 
surrendered coupons had been detached. It is certain, therefore, 
that all of the bonds had not matured when this suit was filed. It 
was the duty of the complainant to show how many of the bonds 
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had matured. This has not been done. The complainant’s prayer 
is: “(1) That an account be taken of the holders of said bonds, and 
the amount for principal and interest due them, and each of them.” 
What is indispensable in a decree of foreclosure and sale, such as 
asked in this case, and which the decree appealed from purported 
to grant, “is that there should be declared the fact, nature, and 
extent of the default which constituted the breach of the condition 
of the mortgage, and which justified the complainant in filing 
his bill to foreclose it, and the amount due on account thereof, 
which * * * the mortgagor is required to pay within a reason- 
able time, to be fixed by the court, and which, if not paid, a sale 
of the mortgaged premises is directed.” Railroad Co. v. Fosdick, 
106 U. 8. 47, 1 Sup. Ct. Rep. 10. In the case just cited the doctrine 
is clearly stated, and the authorities sufficiently cited and reviewed. 
We construe the recitation in the bond in this case to control and 
restrict the provisions for the maturity of the bonds on account 
of the nonpayment of interest to the particular bond or bonds on 
which the interest was not paid. It being clearly shown that 
interest was paid on some of these bonds, it was manifestly neces- 
sary for the account prayed for to have been taken; ahd as no such 
account was taken, and the decree adjudged the principal and 
interest of the whole issue of the bonds to be due, it is obvious that 
there was such a substantial error in that finding as must, on appeal. 
vitiate all subsequent proceedings. Therefore, on this ground, 
we must reverse the decree appealed from, and remand the case 
to be proceeded with in accordance with the views herein expressed. 

Ordered that the decree of foreclosure and sale be reversed, and 
cause remanded. 





(56 Fed. 694, — U. S. App. —.) 
TOMPKINS v. DRENNEN et al. 
(Circuit Court of Appeals, Fifth Circuit. May 22, 1893.) 
No. 100. 


1. MorTGAGES—POWER OF SALE ON DEFAULT—CONSTRUCTION. 

Where the terms of a mortgage authorize the mortgagee, on default, 
to sell only for cash, and he accepts notes from the purchaser, he is 
liable to the mortgagor for the difference between the amounts which, 
by the terms of the mortgage, are to be applied to the payment of the 
debt, and the selling price, notwithstanding that the purchaser’s notes 
subsequently became worthless. 

2 Equity JURISDICTION—REs JUDICATA. 

Defenses to an action at law, which have been adjudicated between the 

parties, will not constitute a basis for relief in a court of equity. 
3. SAME. 

Matters which, if a defense to an action at law, could have been set 
up therein, cannot, after the determination of such action, be used by 
the unsuccessful defendant as a basis for equitable relief, where it does 
not appear that he was prevented from availing himself of such defense 
by fraud or accident. 


84 C. C. A. REPORTS, vol. 6. 


Appeal from the Circuit Court of the United States for the South- 
ern Division of the Northern District of Alabama. 

In Equity. Bil by Henry B. Tompkins against D. M. Drennen 
and Joseph Smith to enjoin the sale of plaintiff’s property under 
execution. From a dismissal of the bill on demurrer, complainant 
appeals. Affirmed. 

Statement by TOULMIN, District Judge: 


The bill in this case was filed to enjoin the sale of appellant’s property, 
levied on under an execution issued on a judgment obtained against him in 
the state circuit court of Jefferson county, Ala. The facts on which the judg- 
ment was obtained were, in substance, as follows: On December 1, 1886, 
appellant sold a block of land in the city of Birmingham, Ala., to Royster 
and Martin, making them a deed therefor, and receiving contemporaneously 
from them a mortgage to secure the payment of the purchase money, evi- 
denced by two notes, each for the sum of $13,333.33, due at one and two years 
after date. By the terms of the mortgage it was provided that, if there was 
a failure to pay either of said notes at maturity, appellant was authorized 
to take possession of the block of land, and to sell the same at public outcry 
for cash. The note falling due on December 1, 1887, was not paid, and on 
December 7th appellant duly advertised the property for sale, and on Jan- 
uary 7, 1888, offered it for sale at public outcry to the highest bidder for 
cash. Charles D. Woodson became the purchaser for the sum of $32,000. On 
the same day appellant executed a deed to Woodson, acknowledging therein 
the payment of the consideration of $32,000, and also wrote a letter to Royster 
and Martin, inclosing a statement of account between them, and a check for 
$42.85, stating that this amount was the balance due them after paying the 
mortgage debt, with interest, and expenses of sale; and on February 21, 1888, 
appellant made an entry on the record of the mortgage of the words, ‘‘Satisfied 
in full.” Prior to December 7, 1887, and to the advertisement of the mortgage 
sale, appellee Drennen purchased the block of land from Royster and Martin, 
and after said sale purchased their claim for the balance of the proceeds there- 
of. Hesubsequently entered suit against appellant for such balance in the cir- 
cuit court of Jefferson county, Ala., on the common counts in assumpsit, one of 
which was for money had and received. Appellant appeared and pleaded to 
the suit, and in due course of proceedingy judgment was recovered by ap- 
pellee for the sum of $2,628.75. From this judgment an appeal was taken by 
appellant to the supreme court of the state, which affirmed the judgment. In 
March, 1892, and after Drennen had obtained his judgment, appellant filed the 
original bill in this case, alleging as the facts constituting the equity of the bill 
that Woodson never paid any money to him in cash on account of the pur- 
chase of said land, but that he executed to him his promissory note for the 
whole of the $32,000 purchase money, with interest at 8 per cent. per annum; 
that in December, 1889, appellant filed a bill in the state court to enforce his 
vendor’s lien on said land, and in January, 1890, a decree was rendered in the 
suit subjecting the land to his lien and authorizing a sale of the same; that the 
sale was had in March, 1890, and that appellant, for want of a better bidder, 
was compelled to become the purchaser for the sum of $20,000, leaving a 
balance due him from Woodson, for which he thereafter obtained a personal 
judgment against him, on which execution was issued and $273.85 
realized, leaving the balance of the $32,000 wholly unpaid; and that said 
Woodson had since died, hopelessly insolvent. The bill further averred that 
Drennen had caused execution to be issued on his judgment and to be placed 
in the hands of the sheriff of Jefferson county, Ala., who had levied the same 
on appellant's property. The bill prayed for an injunction restraining Dren- 
nen from enforcing the collection of his judgment and the sale of appellant's 
property under the execution. 

Drennen filed demnurrers to the bill, and also moved to dismiss it for want 
of equity. On the hearing the bill was dismissed. This was on June 23, 
1892. On July 23, 1892, the amended bill was filed, averring in substance and 
effect that Drennen had no right or title to the claim sued on in the state cir- 
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cuit court, and that said court had no jurisdiction to render any judgment 
against appellant in that suit on the facts disclosed in the record. A demurrer 
to the amended bill was filed by Drennen, and sustained by the court. From 
the decrees sustaining the demurrer and dismissing the bill and amended 
bill this appeal was taken. 


R. O. Brickell and Wm. B. Farley, for appellant. 
James E. Webb, (Gillespie & Smyer and Webb & Tillman, on the 
brief.) for appellees. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


TOULMIN,. District Judge, after stating the case as above, de- 
livered the opinion of the court. 

A court of equity does not interfere with judgments at law, un- 
less the complainant has an equitable defense of which he could 
not avail himself at law, or had a good defense at law which he 
was prevented from availing himself of by fraud or accident, un- 
mixed with negligence of himself or his agents. Knox Co. v. Harsh- 
man, 133 U. S. 152, 10 Sup. Ct. Rep. 257, and authorities therein 
cited. The facts averred in the original bill constitute no defense 
at law or in equity to Drennen’s claim as purchaser of the land 
from the mortgagors and owners of the equity of redemption, and 
as assignee of their claim against the appellant for the surplus 
of the proceeds of sale. Although appellant had authority under 
the mortgage to sell only for cash, he had the right to agree with 
the purchaser to allow him time for the payment of the purchase 
money. This was a matter between the mortgagee (appellant) 
and the purchaser, which they could arrange to suit themselves, 
(Durden v. Whetstone, 92 Ala. 480. 9 South. Rep. 176; Mewburn’s 
Heirs v. Bass, 82 AJa. 622, 2 South. Rep. 520;) and whether the 
purchaser settled the purchase money in cash or by executing a note 
to appellant was a matter resting exclusively with them, and with 
which the mortgagors had no concern, (Cooper v. Hornsby, 71 Ala. 
62.) The extent of their equity was to have credit for the sum bid 
as cash, and the appellee, as their grantee, was cntitled to recover 
in an action for money had and received the balance of the pur- 
chase money remaining in appellant’s hands after deducting the 
amounts which by the terms of the mortgage were authorized to 
be applied to the payment of the debt, and of such expenses and 
charges as were therein provided for. Tompkins v. Drennan, (Ala.) 
10 South. Rep. 638. 

The averment in the amended bill to the effect that Drennen had 
no right or title to the claim sued on in the state circuit court 
shows a good defense at law, but it appears from the record that 
such defense was fully and fairly tried in that suit. A court of 
equity will not assume to control a judgment of a court at law for 
the purpose simply of giving a new trial. Marshall v. Holmes, 
141 U. S. 596, 12 Sup. Ct. Rep. 62; Crim v. Handley, 94 U. 8. 652; 
U. S. v. Throckmorton, 98 U. S. 61. 

The other facts averred in the amended bill, and relied on as 
an equitable defense to Drennen’s claim, if a good defense to such 
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claim, could have been set up in his suit against the appellant in 
the state court. That suit was an action in assumpsit for money 
had and received, which, in its spirit and purposes, has been likened 
to a bill in equity, and is an exceedingly liberal action. King v. 
Martin, 67 Ala. 182. In Eddy v. Smith, 13 Wend. 488, the court 
says: l 

“It is a most favorable way in which he [the defendant] can be sued. He 
can be liable no further than the money he has received, and against that may 
go into every equitable defense upon the general issues. He may claim every 
equitable allowance; in short, he may defend himself by everything which 
shows that the plaintiff ex aequo et bono is not entitled to the whole of his 
demand, or any part of it.” 


These principles have, ever since their development, been recog- 
nized as sound, both in England and here, and are of daily ap- 
plication. It does not appear from the averments in the bill or 
in the amended bill that appellant was prevented from availing 
himself of such defense by fraud or accident, without which no 
equity is shown therein. 

We find no error in the record, and the decree is affirmed. 


(56 Fed. 696, — U. S. App. —.) 
HAGAN et al. v. BLINDELL et al. 
(Circuit Court of Appeals, lifth Circuit. May 29, 1893.) 
No. 117. 


1. COMBINATIONS IN RESTRAINT OF TRADE—EQUITY JURISDICTION. 

The jurisdiction of the circuit court to entertain a suit to enjoin a com- 
bination of persons from interfering with and preventing shipowners 
from shipping a crew may be maintained on the ground of preventing 
a multiplicity of suits at law, and for the reason that damages at law 
for interrupting the business and intercepting the profits of pending 
enterprises and voyages must, in their nature, be conjectural, and not 
susceptible of proof. o4 Fed. Rep. 40, affirmed. 

2. SAME—INJUNCTION PENDENTE LITE—EVIDENCE. 

Evidence that, by reason of the action of a combination of persons, the 
crew left complainants’ ship as she was about to sail, and that another 
crew could not be procured for nine days, and then only with the assist- 
ance of the police authorities and the protection of a restraining order, 
while other vessels in the vicinity had no difficulty in getting crews, is 
sufficient to authorize the court to enjoin interference with the business 
of the complainants by such combination pendente lite. 54 Fed. Rep. 40, 
affirmed. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

In Equity. Bil by Blindell Bros. & Co. and others against 
Charles Hagan and others to enjoin interference with their busi- 
ness as shipowners. From a decree granting an injunction pen- 
dente lite, (54 Fed. Rep. 40,) defendants appeal. Affirmed. 

The opinion rendered in the district court on granting the appli- 
cation for the injunction, which is referred to in the opinion of the 
circuit court of appeals, was as follows: 
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BILLINGS, District Judge. This application is made and submit- 
ted on the bill and amended bill of complaint and numerous affidavits 
and counter affidavits. The substance of the bill, as amended, is 
that the complainants are aliens, being subjects of the kingdom 
of Great Britain, and that the defendants are citizens of the 
state of Louisiana; that the complainants are owners of the steam- 
ship Violante, which they are using in the carrying trade between 
this port and Liverpool; that they are prevented from shipping a 
crew by the unlawful and well-nigh violent combination of the defend- 
ants; that this combination is so numerous as to make it impossible 
for the complainants to obtain a crew without the restraining order 
of this court; that this unlawful interference of the defendants is in- 
terrupting the business of the complainants, which is that of persons 
engaged in the carrying trade between New Orleans and Liverpool, 
and is doing them an irreparable injury. The injunction has been 
asked for, first, under the act of 1890, (26 St. p. 209,) known as “An 
act to protect trade and commerce against unlawful restraints and 
monopolies.” This act makes all combinations in restraint of trade 
or commerce unlawful, and punishes them by fine or imprisonment, 
and authorizes suits at law for triple damages for its violation, but 
it gives no new right to bring a suit in equity, and a careful study 
of the act has brought me to the conclusion that suits in equity or 
injunction suits by any other than the government of the United 
States are not authorized by it. 

This brings me to the second ground upon which the injunction is 
asked. The citizenship of the parties is such that the United States 
circuit court has jurisdiction, and the complainants may urge be- 
fore this court any grievance which they may have in law or equity 
as fully as they could do in the courts of a state. That the com- 
plainants may maintain a suit at law is conceded by the solicitors 
for the defendants. The prohibition in the statute of 1789 against 
suits in equity in the courts of the United States, where the plain- 
tiff has a plain and adequate remedy at law, has been repeatedly held 
to enunciate or introduce no new doctrine, but it is enforced rigidly 
by the courts of the United States, because, if a suit in equity is 
allowed, the defendant is cut off from the right of trial by jury, which 
is by the constitution of the United States guarantied to him in all 
common-law cases involving upwards of $20. There can be equity 
jurisdiction only when the case in question belongs to one of the 
recognized classes of cases over which equity has jurisdiction. The 
question, therefore, is, does this case belong to one of those recog- 
nized classes? If it does, it is because the nature of the alleged in- 
jury is such that it would be difficult to establish in a suit at law 
the damage of the complainant, and because to entertain it would 
prevent a multiplicity of suits. Undoubtedly, Chancellor Kent lays 
down the correct rule in Jerome v. Ross, 7 Johns. Ch. 333, that 
cases of ordinary trespass are not within the cognizance of equity; 
but in Livingston v. Livingston, 6 Johns. Ch. 500, 501, he adds a 
qualification which shows the ground of discrimination between 
such trespasses as equity will enjoin and those which will not: “Theve 
must be something particular in the case of a trespass, * * * or 
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to make out a case of irreparable mischief,” in order to authorize 
equity to interfere, and an injunction to issue. 

In Laussats’ notes to Fonblanque’s Equity, at page 3, he lays 
down the principle which is the fundamental one, concurred in by 
all the writers upon equity as the basis of equity jurisdiction in 
cases of trespass, as follows: “The foundation of this jurisdiction 
of equity is the probability of irreparable mischief, the inadequacy 
of a pecuniary compensation, and the prevention of a multiplicity 
of suits.” The difficulty has been in applying this principle. Where 
there is a large combination of persons to interfere with a party's 
business by violence, the equity jurisdiction, if maintainable at all, 
is maintainable on either of two grounds,—the nature of the injury, 
including the difficulty of establishing in a suit at law the amount 
of actual damages suffered, or the prevention of a multiplicity of 
suits. The jurisdiction, for these reasons, was maintained in the 
following cases: Emack v. Kane, 34 Fed. Rep. 47; Casey v. Typo- 
graphical Union, 45 Fed. Rep. 1385, 144; Gilbert v. Mickle, 4 Sandf. 
Ch. 381, (marg. p. 357;) Sherry v. Perkins, 147 Mass. 212, 17 N. E. 
Rep. 307. In Osborn v. Bank, 6 Wheat. 845, the court says: 


“In those cases [wrongful transfers of stocks and other securities] the injured 
party would have his remedy at law; * * è but it is the province of a 
court of equity in such cases to arrest the injury. and prevent the wrong. 
The remedy is more beneficial and complete than the law can give.” 


‘With reference to another class of cases, courts of equity have 
sometimes taken jurisdiction for the reason which requires that 
they should take jurisdiction here, viz. those cases for specific per- 
formance when there could be no adequate compensation in damages. 
In Taylor v. Neville, cited by Lord Hardwicke in Buxton v. Lister, 
3 Atk. 383, a specific performance was decreed of a contract of a sale 
of 800 tons of iron to be delivered and paid for in a certain number 
of years, and by installments. Equity enjoins in such cases, be 
cause, though the injured party may have his suit at law, his 
damages must be conjectural. See Adderley v. Dixon, 1 Sim. & 
S. 607, 611. So in cases of trespass, where a business is interrupted, 
and the profits of pending enterprises and voyages are intercepted, 
the party injured must fail of recovering full compensation, for his 
damages must at law be largely conjectural; and for this reason, as 
well as to prevent a multiplicity of suits, he may, by an injunc- 
tion in equity, arrest the threatened wrongdoing, and prevent the 
consequent injury, which is irremediable, because it consists in the 
loss of profits which are not susceptible of proof. 

My conclusion, therefore, is that the bill of complaint in this 
cause states a case over which a court of equity must take juris- 
diction, in that it is a case where the threatened damages are 
irremediable at law, as well as one where the equity suit will pre- 
vent a multiplicity of suits. 

As to proof upon the question of fact. There have been filed in 
this case in all 49 affidavits. I subjoin to this opinion a summary of 
each of these depositions. The preponderance of proof establishes that 
the British steamship Violante arrived at this port from Vera Cruz 
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November 29, 1892, and on the 30th the crew was paid off. At that 
time the crew made no complaint regarding the food they received, 
or their treatment, or the safety of the ship, and continued at their 
duties until about noon of December 15, 1892, without complaint, 
except that some of the crew had asked the captain whether they 
would be paid before leaving port for the days in which the ship had 
been lying at the wharf, to which he answered he could not do so, 
as it would be a violation of all agreements between the crew 
and the ship. On December 15, 1892, after the ship had been 
cleared from the customhouse, and the pilot had come aboard, the 
crew, with the exception of the steward and the cook, retired from 
the ship. Being thus deprived of its crew, the ship could not leave 
on December 15th, as contemplated. It is also established that the 
steamer Violante, after her crew left, on the 15th of December, did 
not succeed in getting a crew until December 24, 1892, after the 
restraining orders had been issued against the defendants in this 
cause, and that, during the whole period of nine days, the police au- 
thorities were called upon, and went to the assistance of the master 
and agents of the vessel in getting a crew; that, while other steam- 
ers in the vicinity had no difficulty in getting crews, the steamer 
Violante was unable to get a crew to stay on the vessel until they 
got the protection of the restraining orders from this court. I 
think the evidence establishes that the inability of the ship to 
retain the crew already shipped, and her inability to obtain an- 
other crew, except after the interference of this court by its restrain- 
ing orders, were due to the acts of the defendants. The evidence 
fails to connect the defendant Dunn with the unfriendly acts of 
the other defendants. I think the case, upon the question of facts, 
as well as law, is with the complainanta, and that the injunction 
pendente lite should issue against the defendants, except the defend- 
ant Dunn. As to him it is refused. 


John D. Grace and J. Ward Gurley, Jr., (Gurley & Mellon, on 
the brief,) for appellants. 
F. B. Earhart and H. P. Dart, for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


TOULMIN, District Judge. The only practical question pre- 
sented by the record is whether the court below had jurisdiction 
of the case, as made by the bill. We concur in the conclusion 
reached by the learned judge who decided the case below, as ex- 
pressed in his opinion, and which is made a part of the record, that 
the jurisdiction of the court is maintainable on general principles 
of equitable jurisdiction; and a careful examination of the case 
satisfies us that, under all the facts before it, there was no error 
in the court awarding a preliminary injunction. 

The decree ig therefore affirmed. 
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(56 Fed. 705, — U. S. App. —.) 
CHICAGO, ST. L. & N. O. R. CO. v. PULLMAN SOUTHERN CAR CO. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 130. 


LIMITATION OF ACTIONS—CONTRACTS—CONSTRUCTION—DEMAND, 

The fact that an agreement by a railway company with a sleeping-car 
company, from which it hires cars, “that the railway company shall re- 
pair all damage to said cars of every kind occasioned by accident or 
casualty,” is found in an indenture embracing contracts of letting and 
hiring such cars, and certain other commutative contracts in writing, does 
not invest said agreement with the character of either class of contract, 
so as to bring an action on the agreement, within the provision of the 
Louisiana Code for prescription of actions for arrearage of rent, or the 
provision requiring a putting in default to be alleged and proved in ac- 
tions for breach of commutative contracts in writing. 


In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

At Law. Action by the Pullman Southern Car Company against 
the Chicago, St. Louis & New Orleans Railroad Company to re- 
cover damages on account of the destruction by fire of two sleep- 
ing cars, the “Louisiana” and the “Great Northern,” while on the 
premises of the defendant. There was a verdict and judgment for 
plaintiff. Defendant sued out a writ of error to the supreme court, 
which, on March 2, 1891, reversed the judgment, and remanded the 
case for a new trial. 11 Sup. Ct. Rep. 490, 139 U. S. 79. The plain- 
tiff then discontinued the case as to the car “Great Northern,” 
and afterwards obtained a verdict and judgment for the value of 
the “Louisiana.” From this judgment defendant now brings error. 
Affirmed. 


The action was based upon a written contract between the two corporations, 
dated April 5, 1879, and showing that the plaintiff was engaged in the business 
of operating sleeping and drawing-room cars, which it hired under written 
contracts for a term of years to be used and employed on the lines of rail- 
road companies, receiving therefor income and revenue by the sale to pas- 
sengers of seats, berths, and accommodations therein. The contract then set 
out various stipulations by which these purposes were to be carried out, and 
under which the cars now in question came into possession of the defendant. 
Among these stipulations were the following: Each of the plaintiffs cars 
was to be manned, at its own cost, by one or more of its employes, as might 
be needful for the collection of fares and the comfort of passengers: such 
employes to be subject to the rules and regulations established by the defend- 
aunt for its own employes. “In consideration of the use of the aforesaid 
cars,” the defendant was to haul them on passenger trains on its own lines 
of railroad, and on passenger trains on which it might, by virtue of contracts 
or running arrangements with other roads, have the right to use them, “in 
such manner as will best accommodate passengers during the use of said 
cars.” By article 6 of the agreement, all necessary lubricating material, ice, 
fuel, and material for lights were to be supplied, and the washing and cleans- 
ing of the cars furnished under the contract to be done, by the defendant at 
its expense, which should also renew and replace, as often as necessary, links, 
pins, bell cord, and couplings for air-brake hose, without charge to the plain- 
tiff. The plaintiff was to Keep the cars furnished under the contract in good 
order and repair; renew and improve them, when necessary, at its own ex- 
pense; keep them up to the average standard of the best and most approved 
sleeping cars on any road using an equal number of cars, “excepting repairs 
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and renewals provided for in article sixth of this agreement, and such as are 
made necessary by accident or casualty, it being understood that the railway 
company shall repair all damages to said cars of every kind occasioned by 
accident or casualty during the continuance of this contract, except that the 
Pullman Company assumes all responsibility for any loss or damage occurring 
to said cars arising from defective heating apparatus or lights furnished by 
it.” As proper compensation for the maintenance of the running gear and 
bodies of the cars the defendant was to pay plaintiff “three cents per car per 
mile for every mile run by said cars upon the road of the railway company, or 
upon the roads of other companies, by direction of the officers of the rail- 
Way company, while in service under this contract.” 


Girault Farrar and Hunter C. Leake, for plaintiff in error. 
Edgar H. Farrar, Ernest B. Kruttschnitt, and B. F. Jonas, for de- 
fendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


McCORMICK, Circuit Judge. This action was brought Septem- 
ber 20, 1886, by the defendant in error against the plaintiff in 
error in the circuit court for the eastern district of Louisiana. It 
came to trial, and judgment was rendered in favor of defendant 
in error, and plaintiff in error sued out a writ of error from the 
supreme court. The case is fully stated in the opinion of that 
court. 139 U. S. 79, 11 Sup. Ct. Rep. 490 et seq. All the ques- 
tions then in issue between the parties were discussed and settled 
in that opinion. The judgment was reversed, and the cause re- 
manded for a new trial in conformity with that opinion. On No- 
vember 28, 1892, the plaintiff below discontinued all that portion of 
its demand pertaining to the car “Great Northern,” and limited 
its demand to the car “Louisiana,” which it alleged was well 
worth $16,000. On the next day (November 29, 1892) the defend- 
ant below specially pleaded the prescription of three years in bar 
of plaintiffs action. The case came on for trial December 2, 1892, 
and resulted in a verdict and judgment in favor of plaintiff below, 
and the defendant below sued out a writ of error from this court. 
Plaintiff in error assigned ten specifications of error, only five of 
which are discussed in the brief of counsel, and of these we deem 
it necessary to notice only the first and third. 

“First. The court erred in refusing to deliver the following instruction: 
‘The court is requested by defendant's counsel to instruct the jury as a mat- 
ter of law that the contract sued upon is a contract of letting and hiring, and 
that the alleged obligation of the defendant to repair or renew the damages 
to said car “Louisiana,” made necessary by accident or casualty, as set forth 
in the plaintiff's petition, and as provided in article seven of said contract 
sued upon, is a part of the consideration of said contract, or is an alleged 
arrearage of the so-called “hire” of said car; and that this suit is a suit to 
recover an alleged arrearage of the hire of said car “Louisiana,” during the 
continuance of the contract; and as such the action is barred by the prescrip- 
tion of three years from the time that sald alleged hire was due according to 
the contract, more than three years having elapsed, as appears upon the face 
of the plaintiff's petition, from said time until the bringing of this suit; and 
that the jury must find a verdict for the defendant.’ ” 

“Third. The court erred in refusing to deliver the following instruction at 


the request of counsel for plaintiff in error: ‘The court is requested to in- 
struct the jury that this suit is in form a suit to recover damages for an 
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alleged breach by defendant of the terms of a commutative contract im 
writing, and that by the law of Louisiana applicable to such cases there 
must be alleged and proven a regular putting in default by plaintiff of the 
defendant in order to recover; that unless the jury find from the evidence 
that prior to the filing of this suit, and within a reasonable time after the 
occurrence of said fire, the plaintiff made a written demand upon the defend- 
ant to repair, renew, or make good the damages to car “Louisiana,” occasioned 
by the alleged accident or casualty complained of, or made demand upon the 
proper officer, namely, the president of said company defendant, in the 
presence of two witnesses, demanding that said defendant company should 
repair or renew the damages sustained by the car “Louisiana” by the alleged 
fire of May 27, 1892, then the jury must find for the defendant.’ ” 


The circuit court did not err in refusing these charges’ The 
contract on which this suit is brought is “that the railway com- 
pany [plaintiff in error) shall repair all damage to said cars of every 
kind occasioned by accident or casualty during the continuance 
of this contract, except that the Pullman Company [defendant in 
error] assumes all responsibility for any loss or damage occurring 
to said cars arising from defective heating apparatus or lights 
furnished by it.” The fact that this contract is found in an in- 
denture that does embrace certain contracts of letting and hiring, 
and certain commutative covenants in writing, does not necessarily 
invest it with either character, and there is no other feature of 
this contract, or circumstance connected with it, calculated to give 
it such a character as would bring the action within the bar of the 
prescription pleaded. 

In reference to the first trial of this case in the circuit court the 
supreme court said: 

“There can be no doubt that the railroad company was, under the evidence, 
liable to the plaintiff on account of the loss by fire of the ‘Louisiana.’ * * 


A peremptory instruction to find for the plaintiff in respect to the Taa 
would not have been erroneous.” 


The case as to the “Louisiana,” on the second trial, appears to 
have been substantially identical with the case made as to it on 
the first trial, and in our view of the case as now presented in the 
record a peremptory charge to find for the plaintiff the value of the 
car “Louisiana,” with interest from judicial demand, would not. 
have been erroneous. 

The judgment of the circuit court is affirmed. 





(56 Fed. 707, — U. S. App. —.) 
BRANCH et al. v. TEXAS LUMBER MANUF’G CO. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 82. 


1. DESCENT AND DISTRIBUTION—HUSBAND AND WIFE—TEX4AsS STATUTES. 

Under the Spanish law in force in Texas prior to the act of the republic 
of December 18, 1837, the widow of a person dying intestate, without 
children, but leaving other relatives capable of inheriting, did not inherit 
the whole of the deceased husband's estate; but by section 2 of that act 
(Hart. Dig. arts. 574, 3251) the survivor of a husband or wife dying in- 
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testate, ‘leaving no heirs,” inherited the estate of the deceased spouse. 
Heid, that the word “heirs,” in this provision, was not limited to children 
or legitimate descendants, and the surviving wife of a person who died, 
intestate, Mareh 13, 1838, leaving a father and brother and sister also 
surviving him, did not inherit the whole of his estate. 

2 Res JupDicaTa—PROBATE PROCEEDING—FOREIGN ADMINISTRATION. 

Proceedings of a Louisiana probate court udjudicating as to a succession 
embracing real and personal property of the deceased in that state, 
and mentioning, but not appraising, claims to Texas real estate, are not in 
rem as to the Texas lands, and a finding in such proceedings as to heir- 
ship is not res judicata as to such lands. 

8. EvipENCE—HEARSAY—PEDIGREE. 

Evideuce as to the birth of a posthumous child, by a witness who never 
saw it or heard the mother speak of it, but who testified from what peo- 
ple said, is incompetent and inadmissible, as hearsay testimony, on a ques- 
tion of pedigree. 

4 Same. 

Evidence by a witness that the child was born, was a boy, lived two 
or three weeks, and died; that he never saw the child, or its mother prior 
to its birth, but testified to what others told him; that two or three weeks 
after the birth he saw the mother at her father’s house; that she told him 
of the child’s birth and death; that her father, mother, and brothers 
had told him about the child before he saw her,—is competent; there 
being proof that the mother, and her father, mother, and brothers, were 
dead when the testinony was offered. 


In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

At Law. Action of trespass to try title by the Texas Lumber 
Manufacturing Company against Wharton Branch, T. M. McVeigh, 
C. L. Sisson, Stephen Hines, F. Scroggins, G. J. Collins, and others. 
J. B. Abington, E. C. Douglass, and others intervened. Judgment 
for plaintiff, against defendants and interveners, and motions for 
new trial denied. Defendants and interveners bring error. Re- 
versed. 

On the trial in the circuit court, the judge filed the following 
findings of fact and conclusions of law: 


The defendants and interveners having requested a finding of facts and 
conclusions of law, I file the following: 

Plaintiff sues for the title and possession of the land in controversy, claim- 
ing under the following chain of title: (1) A grant from the government 
to Santiago Erie. (2) A deed from Santiago Erle to Henry and Louis 
Rueg, executed on the 18th day of March, 1835, and recorded in Nacogdoches 
county, Tex., where the land was situated, on the 15th day of June, 1835. 
(3) A deed from Louis Rueg, for himself, and as attorney in fact for his 
sister, Sylvia Baup, to Arnold Thouvenin, executed on the 12th day of De 
cember, 1854, and properly recorded; said deed reciting that the said Louis 
Rueg acted under a pruper power of attorney, and that the said Sylvia Baup, 
nee Rueg, and Louis Rueg, were the legal surviving heirs of Henry Rucg, 
-deceased. (4) A power of attorney from Sylvia Baup and Leonard Rueg, the 
sister and father of Henry Rueg, to Louis Rueg, the brother, to convey this 
lind; said power of attorney executed on the day of , 1838, and 
reciting that the said Leonard Rueg and Sylvia Baup, nee Rueg, were the 
only heirs at law of Henry Rueg, deceased. (5) A power of attorney from 
the heirs of Arnold Thouvenin to R. H. Irion, authorizing him to sell the 
land, duly executed and recorded. (6) Deed from R. H. Irion, as attorney 
in fact for the heirs of Arnold Thouvenin, to the Texas Lumber Manu- 
facturing Company, the plaintiff, duly executed and recorded. The above 
title was shown, and, in addition thereto, it was shown that the plaintiff pur- 
chased the land, paying therefor the sum of about $7,500; that the plaintiff, 
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through its agents, made inquiry as to the title, and was advised by an at- 
torney that the Thouvenin title was perfect; that neither plaintiff nor any 
agent of plaintiff ever heard of any other title to the land in controversy, 
or any claim thereto by any person prior to its purchase. 

The defendants, Wharton Branch et al., claim under the same grant to 
Santiago Erie. ‘They further offered a deed from James Erie to one of their 
prior vendors, which deed was executed long after the execution and record- 
ing of the deed from Santiago Erie to Louis and Henry Rueg, the plaintiff's 
vendors. This being the case, it becomes unnecessary to trace this title 
further for the proper decision of this case, as between the plaintiff and de- 
fendants, further than to say that defendants, from this down, show a chain 
of transfer to themselves, and that they have acquired 75 acres of the land 
by ten years’ limitation. 

The interveners, the Abingtons, claim the interest of Henry Rueg in the 
land, through inheritance from and under Henry Rueg. Therefore, as be- 
tween the plaintiff and interveners, Henry Rueg is the common source. 

In this connection the evidence shows that Henry Rueg married Marie 
Jouise Flores in 1836, in the parish of Natchitoches, state of Louisiana, where 
they afterwards resided; that Henry Rueg died, intestate, in said parish and 
state, on the 13th day of March, 1838, leaving his widow, the said Marie 
Louise Flores, surviving him, but no child or children or their descendants; 
that, if any child was ever born at all to the said Marie Louise as the fruits 
of the marriage with Henry Rueg, the same was not born alive. It was 
further shown that the said Marie Louise Rueg afterwards married one 
Abington; that she is now dead; and that the interveners are her legal 
heirs by said marriage with said Abington. 

From the above finding of facts, I conclude that the law is as follows: 

(1) That, as between plaintiff and defendants, Wharton Branch et al., as 
the plaintiff's title was the first emanating from the patentee, and was first 
recorded, it was superior to the second conveyance by the patentee; that 
defendants took no title by James Erie’s deed to them, as his title was passed 
by his prior conveyance. 

(2) As between plaintiff and interveners, I hold that the Spanish law was 
in force in the republic of Texas in March, 1838, the time of Henry Rueg’s 
death, and, as Henry Rueg died intestate and without issue, that his legal 
heirs were his father, Leonard Rueg, his sister, Sylvia Baup, and his brother, 
Louis Rueg; that the wife, in the absence of issue born alive, and no will 
being shown, was not an heir to her husband’s separate estate, but his father, 
brother, and sister were his legal heirs. 


On the original hearing in the circuit court of appeals upon the 
writs of error sued out by defendants and interveners, the judgment 
was affirmed because of defects in the transcript of record. 4 C. C. A. 
52, 53 Fed. Rep. 849. Subsequently a rehearing was asked and 
granted by the court, as appears from the following per curiam 
opinion filed February 13, 1893: 


Our former decision in this case affirmed the judgment of the circuit court 
because we found in the record neither a waiver of jury, nor a verdict and 
judgment. The application for a rehearing, now presented, states that there 
was in fact a waiver of jury, in writing, in the circuit court, which was in- 
corporated and appeared affirmatively in the proceedings on the trial in 
said cause, as entered in said court; but did not go into the record filed in 
this court, because the clerk omitted to incorporate said proceedings in full. 
and counsel for plaintiffs in error did not discover such omission until after 
reading the opinion of this court. 

The showing made, accompanying the application for a rehearing, is that 
the record was prepared by the clerk of the circuit court under instructions 
from the counsel for plaintiffs in error as to such papers and documents as 
ought to go into the record, counsel going so far as to make a list of the 
number and order of papers proper to go into the record; and the list so 
prepared for the clerk did not contain the written stipulation, waiving a 
trial by jury. It further appears that the omission of the written stipulation, 
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waiving a trial by jury, was not observed by counsel until after the decision 
of the case, because counsel did not examine the record. 

Our conclusion is that the negligence in the case is attributable to the 
plaintiffs in error, and that they, having had their day in this court, and 
lost their case through their own fault, cannot, in strict justice, claim that 
a new hearing should be awarded them; and while, to measure justice to them 
with this strictness might be harsh, to grant their application without terms, 
or on nominal or trifling terms, would, in effect, license a practice that would 
cause inconvenience, embarrassment, and injustice to defendants in error 
and to this court. 

The following order will be entered in the case: Ordered, that a rehearing 
be granted herein, and our former judgment be set aside, provided plaintiffs 
in error shall, within thirty days from this date, file with the clerk of this 
court a complete transcript of the proceedings had in the circuit court, duly 
certified, according to our rules, and shall pay all costs of this court up to 
and including the date of filing new transcript, including the printing thereof, 
so far as the same may be necessary. 


N. W. Finley and Ben B. Cain, (W. J. Townsend and W. 8. 
Herndon, of counsel,) for plaintiffs in error. 

Ingraham, Ratcliff & Ingraham, and E. J. Mantooth, (Whitaker 
& Bonner, of counsel,) for defendant in error. 


Before PARDEE and McOORMICK, Circuit Judges, and LOCKE, 
District Judge. 


McCORMICK, Circuit Judge. On a former day of this term, 
for reasons given in our opinion then delivered, without passing on 
any of the questions presented by the assignment of errors in this 
case, the judgment of the circuit court was affirmed. 4C.C. A. 52, 
53 Fed. Rep. 849. On a later day of the term, on the grounds then 
stated, a rehearing was granted, and the cause has new been reheard, 
and considered on its merits. In their brief, plaintiffs in error say: 

“There are three errors assigned, upon which we confidently rely for a re- 
versal of this cause, to which we now invite the court’s attention: (1) That 
the trial court erred in excluding the declaration of deceased relatives as to 
the birth of a child born of the marriage between Henry Rueg and Marie 
Louise Flores. (2) Holding that the probate proceedings in Louisiana were 
res judicata as to heirship. (3) Holding that the Spanish law was in force 
in the republic of Texas March 13, 1838, and that the wife did not inherit 
from the husband if no legitimate descendants survived him.” 


These will be noticed in reverse order. 

In the first years of the existence of Texas as an independent 
state, the Spanish law governing testaments and inheritances was 
in force. By that law, legitimate descendants were necessary or 
forced heirs to a distinct portion of the estate of decedents. The 
owner of an estate, if he had legitimate descendants, might, by will, 
transmit only one-fifth of his estate to persons who were not forced 
heirs. He could, by his will, transmit to a designated one or ones 
of his children or grandchildren one-third of the balance of his 
estate, after deducting the one-fifth above mentioned, and both of 
these powers of disposition by will could be exercised in favor of 
a child or grandchild, if the fifth were not, or so far as it was not, 
disposed of to other uses. As to the residue of the estate, it de- 
scended in equal shares to the children, or through the children 
to the later descendants. In default of descendants, the parents, 
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or, in their absence, grandparents, were necessary or forced heirs, to 
the extent, at least, that only one-third of the estate could be disposed 
of freely by will. In default of descendants and ascendants, col- 
laterals or persons related by blood inherited, and, in default of 
descendants, ascendants, and collaterals, the estate went to the 
public treasury. 1 White, Recop. bk. 2, tits. 3, 4. In certain con- 
ditions, not necessary to be here defined, a portion of the estate 
of a husband or wife went to the surviving spouse, but under no 
circumstances did the surviving husband or wife succeed to the 
whole estate of the deceased, as heir. Babb v. Carroll, 21 Tex. 765. 
Such was the law in force in Texas up to December 18, 1837, when 
the congress of that republic passed: 

“An act authorizing persons to dispose of property by will. 

‘1. Be it enacted by the senate and house of representatives of the republic 
of Texas in congress assembled, that legitimate descendants alone shall here 
after be considered forced heirs; and all persons having no legitimate descend- 
ants are hereby authorized to dispose by will or otherwise of their estate; 
any law heretofore existing to the contrary notwithstanding. 

“2. Be it further enacted that in case any husband or wife shall die in- 
testute, and leaving no heirs, the survivor shall be the heir, and shall inherit 
the estate of the deceased spouse.” Hart. Dig. arts. 574, 3251. 


No further change in the law on this subject was made until after 
the death of Henry Rueg, which occurred March 138, 1838. On Jan- 
uary 28, 1840, a general act “To regulate the descent and distribu- 
tion of intestate estates” was passed, which provided that estates 
should pass by inheritance: (1) To the children, or their descend- 
ants, of the deceased, if any. (2) If there be no children, then to 
his or her father and mother in equal proportions; providing for the 
case of only one parent surviving, for a division of the estate into 
moieties, the one moiety to go to such surviving parent, and the other 
to the brothers and sisters or their descendants, if any, but, if there 
be none such, then the whole estate shall be inherited by the sur- 
viving father or mother. (3) If there be neither father nor mother, 
then the estate passes to the brothers and sisters, and to their de- 
scendants, or to such of them as there be. (4) If there be none of 
the kindred aforesaid, then the inheritance shall be divided into two 
moieties, one of which shall go to the paternal, and the other to the 
maternal, kindred. (5) “Where for want of issue of the intestate 
and of father, mother, brothers, and sisters, and their descendants, 
the inheritance is directed to go by moieties to the paternal and 
maternal kindred, if there should be no such kindred on the one 
part, the whole shall go to the other part; and if there be no 
kindred either on the one part or the other, the whole shall go to 
the wife or husband of the intestate, and if the wife or husband be 
dead it shall go to her or his kindred in the like course as if such 
wife or husband had survived the intestate and then died entitled 
to the estate.” The act of March 18, 1848, after providing for all 
the other states of case, with modification not material to be noticed 
here, provides “that if the deceased have neither surviving father 
or mother nor surviving brothers and sisters or their descendants 
then the surviving husband or wife shall be entitled to the whole 
of the estate of such intestate.” This provision is still the law in 
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Texas. Hart. Dig. arts. 581, 595; Rev. St. Tex. art. 1646. Henry 
Rueg left a surviving wife, who afterwards became the mother 
of the interveners, plaintiffs in error. They and their coplaintiff 
in error contend that the mother of interveners, as such survivor, 
inherited the estate, in Texas, of the deceased spouse. They argue 
that the words “no heirs,” where these words occur in the second 
section of the act of December 18, 1837, should be construed to be 
equivalent to, and to mean only, “no children” or legitimate descend- 
ants; and they cite Garret v. Nash, Dall. Dig. 498, and Boone, v. 
Hulsey, 71 Tex. 176, 9 S. W. Rep. 531. In Garret v. Nash there 
could have been no question made as to the construction of this 
act of December 18, 1837, for the ancestor, in that case, had died in 
May, 1837. The learned chief justice was discussing an entirely 
different subject,—the rights to the marital fourth where the widow 
marries again. He was not able to obtain the Recopilacions, where 
the law was compiled by authority, but was compelled to gather it 
from the text of commentators. Having quoted and discussed a 
passage from Febrero, in the latter part of which the words, “heirs 
of the husband,” were used, Judge Hemphill said: 

“Let us also examine into the full text of the author’s position, for al- 
though the words, ‘heirs of the husband,’ in the latter part of this quotation, 
are general terms, and would ordinarily embrace all persons capable of in- 
heriting the property of the deceased, yet, comparing together the separate 
portions of this section, I cannot perceive that the established rules of con- 
struction would be violated by limiting the words, ‘heirs of the husband.’ 
to his children. The author presents the case where the children are rich, 
and the widow is poor. No allusion is made to the circumstance of the hus- 
band dying without children; and, since such a condition of things does not 
appear to have been in the contemplation of the writer, the terms employed 
could not properly be extended to include persons not within the scope of 
his consideration. If this be the proper construction of the remarks of 
Febrero, they have no application to a case where the widow marries again, 
there being no children of the former marriage.” 


In the other case, Mrs. Boone was held to be not entitled to a 
community interest in the head-right league grant because she 
was not the wife of the grantee when he immigrated to Texas with 
his children and his former wife. She could not claim any interest 
under the statute of 18th December, 1837, because her deceased 
husband left children. It was in announcing this last proposition 
that the court used the language greatly relied on by plaintiffs in 
error, “Under the statute of December 18, 1837, the wife only inher- 
ited from the husband where he left no children.” This language 
does not necessarily even imply that when the husband leaves no 
children the wife inherits under the act of December, 1837. We 
must keep in view the flow of the writer’s argument,—the case 
before the court,—an ancestor who died in 1838, leaving children. 
No conceivable limitation can be put on the words “no heirs,” in 
the second section of the act of December 18, 1837, which will 
exclude the children of the deceased. The court and the writer 
of the opinion were not concerned with the question whether those 
words should be limited to the children of the deceased. In the 
absence of any direct decision on the question by the supreme court 
of Texas, and in view of the previous law, and of subsequent legis- 
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lation on the subject, it appears to us that the established rules of 
construction would be violated by limiting the words “no heirs” 
to the children of the deceased. We therefore conclude that the 
circuit court did not err in holding that by the law in force in Texas 
March 13, 1838, the surviving wife of a decedent who left a father 
and brother and sister also surviving him, did not inherit the whole 
of his estate. 

The record in this case shows: 

“Plaintiff offered in evidence, among other things, the record in the estate 
or succession of Henry Rueg, deceased, from the probate court of the parish 
of Natchitoches, state of Louisiana, to prove by said record who were the 
lawful heirs of Henry Rueg, deceased.”’ ‘‘Whereupon the court found that by 
said record it is shown that a court of competent jurisdiction of the subject- 
matter had found who were the heirs of Henry Rueg, deceased, and that such 
finding of the probate court was, as to such heirship, res adjudicata; and the 
judge further found from said record, even though the question of heirship 
was not res adjudicata, that the said succession or administration of Henry 
Rueg was conducted, carried on, and concluded under such circumstances as 
to convince him that there was no posthumous child born alive to Marie 
Louise Rueg, as the fruit of her marriage with Henry Rueg, after Henry 
Rueg’s death, and he would so find the facts to be, irrespective of any ad- 
judication.”’ 


On March 19, 1838, five days after the death of Henry Rueg, his 
brother and business partner, Louis Rueg, presented to the probate 
court his petition for inventory, in which, among other things, he 
represented that Marie Louise Flores, mother of interveners, was 
the wife of his deceased brother; that she was then pregnant,— 
and prayed the appointment of a curator ad ventrum to take the 
interest of the unborn child, and for inventory, etc. On the same 
day, Pedro Flores, the father of said Marie Louise Flores, was ap- 
pointed such curator, and qualified by taking the required oath. 
On the same day (March 19, 1838) said Marie Louise, signing herself 
“M. L. Rueg,” and her father, Pedro Flores, signing as curator, signed 
the inventory of the partnership estate, appraised at $28,504.964, 
embracing only lands, slaves, and personal property in Louisiana, 
and choses in action, and mentioning, but not appraising, claims 
to land in Texas. On December 8, 1838, Leonard Rueg, father of 
the deceased, said Louis Rueg, and Sylvia Baup, a sister of the de- 
ceased, tendered to the probate court their acceptance of the suc- 
cession, with benefit of inventory, and procured the appointment 
of an administrator. In due course of administration, all the prop- 
erty inventoried was sold; the choses in «ction, as far as practi- 
cable, reduced to possession; costs of administration, and claims 
of creditors established against the succession, were paid; and 
26th December, 1840, the final account of the administrator was 
homologated, the administrator discharged, and his bond as such 
administrator declared null, void, and canceled. This final ac- 
count shows that said Louis Rueg received, as his net partnership 
interest, $895.044, and that the same amount was carried to the 
credit of the succession of Henry Rueg, and was accepted by said 
Louis Rueg, on his own behalf, as heir, and representing the other 
heirs who had accepted the succession, besides notes and accounts 
so surrendered to said heirs to the amount of $5,636.51. No notice 
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appears after 19th March,.1838, in the record of the probate pro- 
ceedings offered, of either Marie Louise (Flores) Rueg, or of Pedro 
Flores, curator ad ventrum, or of the birth of the child. 

As to the lands in Texas, which were not, and could not have 
been, inventoried and administered in these proceedings in Loui- 
siana, the proceeding was not one in rem; and the question who 
were entitled to these lands, as the heir or heirs of Henry Rueg, 
on his death, March 13, 1838, was not adjudicated. 

We conclude, therefore, that the circuit court was in error in 
holding that the finding of said probate court as to such heirship 
was res adjudicata. But, if such a matter ever can be clearly 
shown, it is so shown by the record in this case,—that this errone- 
ous view as to the law did not injure the plaintiffs in error. They 
do not contend that the evidence was inadmissible, and the judge 
—to whom the parties submitted their case on both law and fact 
—says that, irrespective of any adjudication on the question of 
heirship, the situation and conduct of the parties pending these 
proceedings, as shown by the record offered, convinced him that 
there was no posthumous child born alive to Marie Louise Rueg, 
as the fruit of her marriage with Henry Rueg. Plaintiffs offered 
to prove the birth of such a child by the testimony of Mrs. Felouise 
De Soto. Objection was made that her testimony was hearsay, 
and therefore not admissible. This witness had answered: 

“I never saw the child. I only speak and testify from what I heard people 


say. Mrs. Marie Louise Rueg told me nothing about the death of her child 
I never heard her say anything about it.” 


So far as her testimony was hearsay, it is not brought within 
the conditions that admit hearsay testimony on a question of pedi- 
gree, and was not competent evidence. Plaintiffs in error also 
offered the testimony of Charles Rambin, to the effect that the 
child was born, was a boy, lived two or three weeks, and died; that 
he never saw the child; that he testified to what others told him; 
that he never saw Mrs. Rueg prior to the birth of the child; that 
shortly thereafter—two, three, or four weeks—he saw her at her 
father’s house; that she then told him about the child having 
been born, and having died in two or three weeks; that Mrs. Rueg’s 
father, mother, and brothers had told him about the child before 
he saw Mrs. Rueg. There was proof that Mrs. Marie Louise Rueg, 
her father, mother, and brothers, were all dead at the time this 
evidence of the witness Charles Rambin was offered. Defendant 
in error moved to exclude this proof on the ground that it was 
hearsay, and not admissible to show the birth and death of the 
child, and the circuit court sustained this motion. This evidence 
was competent. 18 Amer. & Eng. Enc. Law, p. 257, and cases 
there cited. We cannot say that its exclusion worked no injury 
to the plaintiffs in error. | 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 
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(66 Fed. 718, — U. S App. —.) 
STANDARD BLEVATOR CO. et al v. CRANE ELEVATOR CO. et al. 
(two cases.) 
(Circuit Court of Appeals, Seventh Circuit. May 2, 1893.) 
Nos. 48, 49. 


PATENTS FOR INVENTIONS—INFRINGEMENT—PRELIMINARY INJUNCTION. 

A preliminary injunction to restrain the alleged infringement of a patent 
should not be granted, where the financial ability of the defendant to 
respond in damages is not successfully attacked, and the proof of com- 
plainant’s rights and defendant’s infringement is not free from doubt. 


Appeal from the Circuit Court of the United States for the 
Northern District of Dlinois. Reversed. 


Hall & Brown, for appellants. 
Raymond & Veeder, for appellee. 


Before GRESHAM and WOODS, Circuit Judges, and JENKINS, 
District Judge. 


JENKINS, District Judge. The bills of complaint in these two 
cases were filed by the Crane Elevator Company to enjoin the al- 
leged infringement of certain claims in several patents for improve- 
ments in hydraulic elevators, viz.: Claim 1, of patent No. 317,202, 
issued to George H. Reynolds May 5, 1885; claims 2, 4, and 6 of 
patent No. 328,614, issued to George H. Reynolds October 20, 
1885; claim No. 3 of patent No. 248,908, issued to Cyrus W. Bald- 
win November 1, 1881; claims 1, 4, and 5 of patent No. 456,107, 
issued to Cyrus W. Baldwin July 14, 1891; claims in patent No. 
456,122, issued to George H. Reynolds July 14, 1891; claims in 
patent No. 509,865, issued to Joseph Moore December 30, 1884; 
claims in patents No. 458,917, issued to George H. Reynolds Sep- 
tember 1, 1891. Before answers to the bills, the complainants 
moved for injunctions pendente lite, which motions were heard 
upon bills and answers, and upon ex parte affidavits, and models 
constructed by the parties, respectively. The court below, at the 
hearing of the motions, granted preliminary injunctions on the 
first claim of patent No. 317,202, and on the second and fourth 
claims of patent No. 328,614, and on the first, second, and third 
claims of patent No. 458,917. The devices, the use of which was 
enjoined, are known as (1) the “Bottom Water Discharge;” (2) the 
“Air Escape;” (3) the “Lever Device;” (4) the “Compensatory De- 
vice.” The appeal involves the propriety of these preliminary in- 
junctions. The answers deny infringement; deny invention, novelty, 
and public acquiescence. . 

The principles upon which courts of equity grant the writ of in- 
junction in advance of a decree upon the merits are elementary. 
The purpose of the interlocutory writ is not to conclude the ques- 
tion of right, but to protect against material injury pending the 
litigation. In patent cases, to warrant the writ, not only must the 
infringement be without reasonable doubt, but the rights of the 
patentee must be clear. Failing prior adjudication in favor of the 
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validity of the patent, there must be shown such continued public 
acquiescence in the exclusive right asserted as raises a presump- 
tion of validity; a presumption not arising from the letters patent, 
unless accompanied by public acquiescence. The object of the pro- 
visional remedy is preventive, largely; and it will not be granted 
if it is more likely to produce, than to prevent, irreparable mis- 
chief. If the controversy between the parties be substantial, and 
not, as to the alleged infringer, colorable, merely, courts of equity 
are not disposed to adjudicate upon the rights of the parties other- 
wise than according to the approved usages of chancery, when the 
defendant’s rights might, by the issuance of a writ of injunction, 
be put in great jeopardy, and the complainant can be compensated 
in damages. Without passing any opinion upon the complainant’s 
right, or the defendant’s infringement, it suffices to say that upon 
the proofs in the record we cannot declare that the right or the 
infringement is so clear from doubt as to warrant the issuance of 
a preliminary injunction. The evidence as to construction of 
claims and infringement, upon which the court below was called 
to pass, was largely and necessarily ex parte. There was no op- 
portunity of probing the witnesses. Scientific expert evidence 
is not wholly reliable when not subjected to the search light of in- 
telligent cross-examination. It would, we think, be most unsafe to 
determine this controversy without full and orderly proof. It 
would be most unwise to imperil, and presumably wholly ruin, the 
large capital and interests involved in the business of the appel- 
lants, by arresting the enterprise in advance of a final decree, when 
the damages which the appellee may sustain can be compensated 
in money. The financial ability of the appellants to so respond 
has not, in our judgment, been successfully attacked. 
The order appealed from will be reversed. 





(56 Fed. 731, — U. S. App. —.) 
THE W. J. KEYSER. 
EXPORT COAL CO. v. KEYSER et al. 
. (Circuit Court of Appeals, Fifth Circait. June 20, 1893.) 
No. 111 | 


1. TowaAGE—ABANDONMENT—LIABILITY OF Tue. 

‘The master and crew of a coal barge in tow of a tug in the Gulf of 
Mexico gave a distress signal, and lowered a boat, whereupon the master 
of the tug cut the tow line to rescue the crew. ‘Che men, on being picked 
up, stated that the barge was in a sinking condition, and refused to return 
to her, and the tug, after staying by for an hour or two, but making no ef- 
fort to regain or save the barge, finally abandoned her. The wind was 
blowing 30 miles an hour, with a high sea. The crew of the barge con- 
sisted of a master, engineer, and three men, and she was provided with 
engine, boller, pumps, sails, and anchors, but no motive power. Held, 
that the quitting of the barge by her master and crew, without the in- 
tention of returning, severed the legal relation created by the contract 
of towage between her and the tug. 
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2. SAME—CONCURRENT NEGLIGENCE. 

The voyage was commenced at night, and there was nothing to show 
to the master of the tug that the barge was unseaworthy, and nothing in 
the weather to excite apprehension of danger in proceeding to sea. Held, 
that the tug was not concurrently culpable in commencing the voyage. 
The William Murtaugh, 3 Fed. Rep. 404, distinguished. 


Appeal from the District Court of the United States for the 
Northern District of Florida. 

In Admiralty. Libel by the Export Coal Company against the 
steam tug W. J. Keyser and against W. 8. Keyser and M. J. Fauria, 
claimants. Libel dismissed. Libelant appeals. Affirmed. 


W. A. Blount, (Blount & Blount, on the brief,) for appellant. 
John C. Avery and Richard L. Campbell, for appellees. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


TOULMIN, District Judge. The libel in this case was filed to 
recover the value of a barge, with her cargo of coal, which respond- 
ents, as owner and master of the steam tug W. J. Keyser, contracted 
and undertook to tow from Pensacola, Fla., to Galveston, Tex. 
After about 36 hours out from Pensacola, the barge was abandoned 
on the Gulf of Mexico, and the barge and cargo became a total 
loss. The libel charges that the loss was on account of the negli- 
gence and fault of the master of the tug. The answer of respond- 
ents denies negligence, and the case turns on this issue. While 
there are many specifications of negligence alleged in the libel, our 
attention is directed to only two points upon which the appellant. 
insists there was fault on the part of the tug. These are: 

(1) That the tug abandoned the tow without reason, and is liable for its 
loss. (2) That, if not, the tug and the tow were both at fault, because the 
tow was permitted to go to sea, upon a voyage known to be probably 
tempestuous at that season of the year, with open places upon her deck, ap- 
parent to every one, through which it was obvious water would pour in case 


of seas breaking over her, and that, therefore, the tug should bear half the 
loss.” 


The barge was a registered vessel, with a crew consisting of a 
master and engineer and three other men, with engine, boiler, 
pumps, sails, and anchors, but no motive power. There was an open 
space in the deck, around the boiler and smokestack, of about 3 
by 4 feet, and another open space in the deck of about 9 by 10 feet. 
Both these openings had combings of about 24 feet high. There 
were hatch covers and tarpaulins on board for the openings. They 
were not used on the trip, but the spaces continued open until the 
abandonment of the barge. The hawse pipes were 7 inches in diam- 
eter, and from 14 to 2 feet below decks, and were open. 

As shown by the weight of the evidence, the circumstances of 
_the voyage, and under which the barge was lost, are that the tug 
and tow left Pensacola about 4 o’clock on Sunday morning, Novem- 
ber 7, 1891. The weather was cloudy, with southeast wind. On 
the evening of that day there was a fresh gale from the southeast, 
which continued until next morning, when the wind increased in 
force, and to a velocity of about 30 miles an hour, with an in- 
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creased sea, until about noon, when the barge was deserted by her 
crew. The master of the tug had observed during the forenoon 
that the barge was shipping a great deal of water over her bow, 
and ordered the boats slowed down, and a slight deviation in their 
course, which he considered was for the benefit of the barge, and a 
better protection of her from the sea. It was about noon on that 
day, when 30 or 35 miles from South Pass, and about the same 
distance from the nearest point of land, the master and crew of the 
barge, having given a signal of distress, lowered a small boat into 
the sea, put their baggage into it, and got in themselves. The 
master of the tug, seeing them, had the tow line connecting the tug 
and the barge cut, and proceeded to the rescue of the men in the 
small boat. He states that he had the line cut that he might more 
readily handle the tug, as he at the time believed the men were in 
danger of losing their lives. When the men got aboard the tug 
they represented that the barge was in a sinking condition, and was 
leaking badly; that they were unable to use the pumps, because the 
water had put the fire out; and declared their unwillingness to re- 
turn to the barge. The proof shows that there was at that time 
4 feet of water in the hold, and that the barge was taking 
water very fast; that the water was going in through the openings 
in the deck, and through the hawse pipes. Some of the crew of the 
barge stated that they could not stay any longer on her, as she was 
leaking too badly and was going down; that the water was over the 
cabin floor, and had put the fire out in the donkey room; and that 
they abandoned her because their lives were in danger. The 
weight of evidence, clearly, was that the barge was in a sinking con- 
dition, and would probably go down in a few hours, and was then, 
as expressed by one of the witnesses, “settling by the head.” The 
tug stayed by an hour or two, but made no effort to regain or save 
the barge. The master of the tug claims that any effort to save 
her would have been hopeless; that the master of the barge con- 
curred in this opinion, and suggested to him to leave her, and return 
to Pensacola. There was some conflict in the evidence as to 
whether it was necessary to cut the hawser to rescue the men in 
the small boat, and also whether the master of the barge advised 
that nothing could be done to save her, and that the tug should 
return to Pensacola. But there was no conflict as to the condition 
of the barge at the time, and that her master and crew were un- 
willing to go back on her; and a preponderance of evidence shows 
that it was impracticable to have successfully towed the barge 
without a crew aboard of her, especially without some person at 
her wheel to steer her. We think the quitting of the barge by her 
master and crew, without the intention of returning, severed the 
legal relations created by the contract of towage between her and 
the tug, and that any service thereafter rendered the barge by the 
tug would have been in the nature of salvage service. 2 Pritch. 
Adm. Dig. 1881, and note. In every contract of towage there is 
implied an engagement that each party, their agents and servants, 
will perform his duty in completing the contract; that proper skill 
and diligence will be used on board both the vessel towed and the 
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tug; and that neither, by negligence or by mismanagement, will 
unnecessarily imperil the other, or increase any risk incidental to 
the service undertaken. News. Salv. p. 136; Macl. Shipp. p. 293; 
The Julia, 14 Moore, P. C. 210; The Express, 3 Cliff. 462. Tugs, 
when taking other vessels in tow, are bound to use ordinary cure 
and diligence in taking up and managing the tow according to the 
exigencies of the business. They have the full government and 
care of the vessel towed. The Quickstep, 9 Wall. 670. They can- 
not abandon the safety of interests intrusted to them for slight 
causes, or on account of even ordinary obstacles, and excuse them- 
selves. The causes must be ample, and the obstacles in the way 
of performance must be at least of an extraordinary character, if 
not absolutely insurmountable. The Clematis, 1 Brown, Adm. 
499. But the law does not imply a warranty that the tug will tow 
the vessel to her destination at all hazards, but merely an engage- 
ment on the part of the tug to use competent skill, and best endeav- 
ors, to perform the service. She is relieved from her obligation 
if she be prevented by accident or circumstances of difficulty, not 
contemplated, which render performance of her contract impossi- 
ble. Macl. Shipp. 293, 294. 

It is further contended that, if the tug was not wholly respon- 
sible for the tow, she was culpable, concurrently with the libelant, 
in taking the barge to sea with open spaces on her deck, when 
heavy weather was to be expected. It has been repeatedly held 
that where a tug undertakes the towage of a boat known to both the 
owner of the tow and the tug to be unfit and unseaworthy for the 
voyage contemplated, and a loss occurs in the ordinary contingen- 
cies of the voyage, to which the unfitness and unseaworthiness 
contribute, both should be held in fault. Connolly v. Ross, 11 Fed. 
Rep. 342; The Bordentown, 16 Fed. Rep. 273. Proctors for appel- 
lant invoke this principle, and cite the case of The Wm. Murtaugh, 
3 Fed. Rep. 404, to sustain their contention here. In that case it 
was held that, by reason of open hatches and other openings in 
the deck of the barge in tow,—which was loaded with coal,—she 
was unfit and unseaworthy for a trip across the bay of New York, 
in the state of the wind and tide then existing; that the unfitness 
and unseaworthiness were perfectly obvious and presumably known 
both to the owner of the tow and tug; and that it was negligence to 
undertake the trip in the weather then existing. There is a want 
of analogy, in some material respects, between the case cited and 
this case. In this case the voyage was commenced at night. The 
barge was not known by the master of the tug to be in an unsea- 
worthy and unfit condition. The openings in the deck were covered 
by loose planks. There were hatch covers and tarpaulins aboard the 
barge to cover the openings, and there was nothing unusual in the 
weather. It was cloudy, with a southeast wind, but with no spe 
cial indications at the time of tempestuous weather, or of anything 
to excite apprehension for the safety of the tow in the contempiated 
voyage. 

We find no error in the decree of the district court, and it is af- 
firmed, with costs to the appellees. 
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(6 Fed. 756, — U. S. App. —.) 
PULLMAN PALACE-CAR CO. v. CHICAGO, M. & ST. P. RY. CO. 
(Circuit Court of Appeals, Seventh Circuit. May 2, 1893.) 
No. 30. 


InJUNCTION—RESTRAINING ACTION AT Law. 

A railroad company sold an interest in certain cars to a car company, 
leased the remaining interest therein to the car company, and made a 
contract with the car company for the operation of the cars by the latter, 
with a division of the profits. The contract provided that the railroad 
company might terminate the lease, and should then pay the car company 
for its interest in the cars. The railroad company terminated the lease 
without paying for the car company’s interest. Held that, on being sued’ 
at law for the value of the car company’s interest in the cars, the railroad 
company could not enjoin the prosecution of such action on the ground 
that the car company had not fairly divided the profits, since the va- 
rious oe of the contract were totally distinct. 49 Fed. Rep. 409,. 
reversed. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. Northern Division. 

In Equity. Bill by the Chicago, Milwaukee & St. Paul Railway 
Company against the Pullman Palace-Car Company to surcharge 
an account, and to restrain the prosecution of an action at law. 
Complainant obtained an injunction. See 49 Fed. Rep. 409. De- 
fendant appeals. Reversed. 

For a subsequent opinion relating to the accounting, see 50 Fed. 
Rep. 24. 


Isham, Lincoln & Beale, for appellant. 
Edwin Walker, for appellee. 


Before WOODS, Circuit Judge, and BUNN and JENKINS, Dis- 
trict Judges. 


JENKINS, District Judge. On the 22d day of September, 1882, 
the parties entered into agreement, whereby—First. By the first 
article thereof, the railway company sold to the Pullman Company 
an undivided one-fourth of each of 28 named sleeping cars then 
operated on the appellee’s line of railway, and leased to the Pullman 
Company the remaining undivided three-fourths of each of such cars 
for a term commencing September 30, 1882, and continuing until the 
termination of the contract set forth in the third article of the agree- 
ment, and agreed that if additional sleeping or hotel cars should be 
required for the accommodation of travel, or if it should become 
necessary to replace the cars named with new ones, the railway 
company would defray three-fourths of the expense of the manu- 
facture of such cars. Second. By article third of the agreement 
the Pullman Company was given the exclusive right, for the term 
of 15 years from September 30, 1882, to furnish such sleeping 
cars as should be required upon lines owned or controlled by the 
railway company, with certain exceptions not necessary to be 
considered. The Pullman Company should provision and operate 
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the hotel cars, and operate the sleeping cars, and receive the fares 
for their use, and for meals, and have the general control of the 
sleeping and hotel car service of the railway company, according 
to the particular provisions and regulations of the contract. The 
Pullman Company was required to keep accurate accounts of 
receipts and expenses arising: from the operation of such cars over 
the lines of railway contemplated, which were to be open to the 
inspection of the railway company at all reasonable times; the 
books of account to be balanced at least monthly, and the balance 
to be borne or paid by or to the party thereto entitled should be 
paid during the succeeding month, the parties sharing in the profits 
or losses of the venture in the proportion of their respective owner- 
ship of the cars. There was reserved to the railway company 
the option to terminate the contract at the end of 5, 8, or 11 years 
from September 30, 1882, upon notice, in writing, of six months prior 
to the day on which it might elect to have the agreement end. The 
railway company agreed, in case of such termination by its election, 
to purchase the undivided interest of the Pullman Company in the 
hotel and sleeping cars so jointly owned, and pay the fair cash value 
thereof, to be determined by arbitrators to be selected as provided 
in the contract. 

The cars were operated under this agreement until its termi- 
nation. On the 23d day of October, 1889, the railway company 
exercised the option reserved, and elected to terminate the agree- 
ment on the 30th September, 1890, and notified the Pullman Com- 
pany thereof. Subsequently, as charged by the appellee, the 
value of the cars was adjusted by the parties at $416,906.38, less 
‘the amount due for certain repairs, and, as charged by the appellant, 
the value of its interest in the cars was adjusted by the parties at 
$105,000, which was agreed to be paid by the appellee on the 
10th day of November, 1890; but payment was refused upon the 
ground that the correctness of the monthly accounts of the Pullman 
Company was disputed, and the railway company, without pay- 
ment of the sum or any part of it, took possession of and retained 
the cars to its exclusive use. On the 24th June, 1891, the Pullman 
Company brought suit in trover in the court below against the rail- 
way company for the conversion of its interest in the cars, and for 
damages. On the 3d day of August, 1891, this bill was filed by the 
railway company, seeking to surcharge, for error, the monthly ac- 
counts rendered by the Pullman Company, and to enjoin the suit at 
law brought by the latter company. On the 31st day of December, 
1891, an order was made by the court below, restraining the prose- 
cution of the action at law, with leave to the Pullman Company to 
file a cross bill herein, if it should be so advised. This latter pro- 
vision was presumably made to permit that company to assert 
and recover in this suit the value of its interest in the cars. The 
Pullman Company brings here for review this restraining order. 

We are of opinion that the order restraining the prosecution 
of the suit at law was improvidently granted. The written agree- 
ment of the parties comprehends several distinct contracts: (1) 
a sale by the railway company of an undivided one-fourth interest 
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in the cars; (2) a lease by the railway company to the Pullman 
Company of its undivided three-fourths interest in the cars; (3) a 
contract for the operation by the Pullman Company of the sleeping 
and hotel car service, with division of profits; (4) a contract by the 
railway company, if it terminated the lease as it might, to pay the 
Pullman Company the value of its undivided one-fourth interest 
in the cars. These contracts are not inter-dependent, but totally 
distinct. They are not so related to each other that the enforce- 
ment of one in any way affects the other, or requires investigation 
of the other. The proceeding to surcharge the account is an 
equitable proceeding. The claim for the value of the cars is wholly 
a legal demand. Equity cannot enforce the latter claim, or enter- 
tain jurisdiction thereof, the bill to surcharge the accounts in no 
way attacking the claim involved in the suit at law. The principles 
upon which equity intervenes to restrain the prosecution of pro- 
ceedings at law are elementary and familiar, but this case does not 
fall within them. There is not here even the pretense that the 
prosecutor of the suit at law is irresponsible, so that it would be 
inequitable to permit the recovery of a large sum of money, when 
the complainant would be unable to collect the amount which might 
be awarded upon the accounting, if one should be decreed. Nor 
is there here any ground for equitable set-off. There is as yet no 
ascertained balance found due the complainant, and there is shown 
no equity demanding that the railway company should be protected 
against the demand asserted against it. Rawson v. Samuel, Craig 
& P. 178. 

Without stopping now to consider whether the bill in equity 
can be sustained, it is sufficient to say that, if it can be, we perceive 
no valid reason for interfering with the prosecution of the suit at 
law. The railway company, during a period of eight years, was 
furnished monthly statements of the expenses and receipts attend- 
ing the operation of the cars. It was paid monthly the amount 
thereby shown to be due. There was no objection to the accounts 
until the contract had been terminated by its election, and it was 
called upon to pay the value of the interest of the Pullman Com- 
pany in the cars, of which the railway company desired to become 
the sole owner. It took no steps then to surcharge the account for 
error, remaining inactive for some nine months, and until suit at 
law had been brought to recover the value of the interest of the 
Pullman Company in the cars. It now does not, here, attack that 
claim, or assert any equity against its enforcement, but insists that 
it may retain the cars to the exclusion of the Pullman Company, 
and without payment for them, pending a proceeding to investigate 
the accounts. We are not impressed with the equity of the claim, 
and can find no ground upon which to sustain it. 

The order appealed from is reversed. 
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(56 Fed. 759, — U. S. App. —.) 
ANHEUSER-BUSCH BREWING ASN’N v. CLAYTON. 
(Circuit Court of Appeals, Fifth Circuit. May 22, 1893.) 
No. TL 


1. BANKS AND BANKING—COLLECTIONS—INSOLVENCY. 

A bank holding a draft for “collection and returns,” which accepts & 
check of the drawee, one of its depositors, and, without separating the 
amount from the general mass of its moneys, charges the same to the 
drawee, and credits the drawer on its books, holds the money as agent 
for the drawer, and not as trustee; and after the bank becomes insolvent 
the drawer is a mere general creditor, and not entitled to priority of pay- 
ment out of the bank’s assets. 


2. SAME. 

Nor is the drawer entitled to priority under Const. Ala. art. 14. § 17, 
providing that “depositors who have not stipulated for interest shall for 
such deposits be entitled, in case of insolvency, to preference of pay- 
ment over all other creditors.” 


Appeal from the Circuit Court of the United States for the Mid- 
dle District of Alabama. 

In Equity. Bill by the Central Railroad & Banking Company 
against the John McNab Bank and John W. Tullis for appointment 
of a receiver of the bank. The Anheuser-Busch Brewing Associa- 
tion intervened, and claimed the amount of a draft collected by the 
bank on the intervener’s account, and asked that the same be paid 
to it by Henry D. Clayton, receiver of the bank. The matter was 
referred to a master, who reported that the intervener was a general 
creditor. From a decree confirming the master’s report the inter- 
vener appeals. Affirmed. 


W. C. Swanson, for appellant. 
A. H. Merrill, (Roquemore & White, of counsel,) for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


TOULMIN, District Judge. The appellant, a corporation, hav- 
ing its chief place of business in the city of St. Louis, Mo., on the 
20th of March, 1891, drew its draft for the sum of $793.80, with 
exchange, on one P. H. Morris, who resided at Eufaula, Ala., and 
sent the draft to the McNab Bank for “collection and returns.” 
On the 26th of March, 1891, Morris paid the draft with his check 
on the McNab Bank. He had at that time about $3,000 to his 
credit as a depositor in said bank, and there was as much as 
$10,000 in cash in the vaults of the bank belonging to it. On the 
same day—the 26th of March, 1891—the McNab Bank forwarded 
to appellant its exchange drawn on the Hanover National Bank 
of New York, which, being sent forward by appellant for collection 
in New York, was protested for nonpayment, the McNab Bank having 
failed and made an assignment between the time it forwarded the 
draft to St. Louis and the date of its presentation in New York. 
It appears that the McNab Bank was insolvent at the time of 
this transaction, but was engaged in business as a “going concern” 
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down to the 30th of March, 1891. While the McNab Bank was 
largely indebted to the Hanover National Bank of New York, it 
had a line of credit with it, and all drafts drawn on said bank by 
the McNab Bank were duly paid down to and including the date of 
the latter’s suspension. On the 30th of March, 1891, the McNab 
Bank made an assignment for the benefit of its creditors of all its 
property and assets. A short time thereafter, on a bill filed by 
a large creditor, the assignee was removed from the control and 
possession of the bank’s estate, and the appellee was appointed 
receiver in his stead, to take charge of and administer the same. 
‘The assignee delivered to the receiver all the property and assets 
transferred to him by the bank. Among the assets so delivered 
was a sum in cash of $9,200. 

Appellant’s contention is that in the collection of its draft on 
Morris the McNab Bank acted as its agent and trustee, and that it 
is entitled, as against other creditors of the bank, to priority of 
payment out of the bank’s assets; that, notwithstanding the 
money collected from Morris was intermingled with the general 
assets of the bank, or was in a common mass with moneys of the 
bank, and cannot be identified or specifically traced into the hands 
of the receiver, yet a court of equity will subtract the amount due 
appellant from the funds in the hands of the receiver, and will 
compel him to restore it to appellant, because the amount had been 
collected by the bank as its agent and trustee, and had increased 
pro tanto its general assets. And appellant further contends that, 
if not entitled to this relief, it at least has a right to be classed 
among depositors who had not stipulated for interest on deposits, 
these being a class preferred for payment out of the ‘eneral assets 
-of the bank under the constitution of the state of Alabama. Article 
14, § 17. 

The relation between appellant and the McNab Bank as to 
the draft on Morris sent by the former to the latter for collection 
was that of principal and agent; but, in order to enforce a trust 
in favor of appellant as to any money collected on said draft, 
it must be specifically traceable into the hands of the receiver. 
Commercial Nat. Bank v. Armstrong, 39 Fed. Rep. 684; same case in 
supreme court of the United States, (Oct. term, 1892; not yet 
officially reported,) 13 Sup. Ct. Rep. 533. Accepting Morris’ check 
in payment of his debt to appellant, and charging the amount of it 
on Morris’ account by the bank, was but a shifting of its liability, 
whereby it became appellant’s debtor, and assumed the obligation 
to pay to it the amount of the check less exchange. There is nothing 
to indicate that this amount was separated and kept unmingled 
with the bank’s own money; but, on the contrary, it is conceded 
that it is undistinguishable from the mass of the bank’s own 
money, and cannot be traced to and identified in the hands of the 
receiver. This being so, appellant has no better equity than the 
other creditors of the bank, and is entitled to no priority over 
them. It can only come in as a general creditor, unless it was 
a depositor in contemplation of article 14, § 17, of the constitution 
of the state of Alabama, which provides that “depositors who: have 
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not stipulated for interest shall for such deposits be entitled, in 
case of insolvency, to preference of payment over all other credit- 
ors.” Such are the decisions in Alabama, where the transaction 
occurred, and the text-books and the decisions in the federal courts 
are in accord with the Alabama decisions. Maury v. Mason, & 
Port. (Ala.) 212; Goldsmith v. Stetson, 30 Ala. 164; Parker v. Jones, 
67 Ala. 236; 2 Story, Eq. Jur. 1259; Bolles, Banks, § 474; 2 Morse, 
Banks, § 590; Wait, Insolv. Corp. § 659; Illinois Trust & Savings 
Bank v. First Nat. Bank, 15 Fed. Rep. 858; Bank v. Dowd, 38 Fed. 
Rep. 172; Bank v. Russell, 2 Dill. 215; Commercial Nat. Bank v. 
Armstrong, supra; First Nat. Bank v. Armstrong, 42 Fed. Rep. 193; 
Commercial Nat. Bank v. Armstrong, (Oct. term, 1892; opinion ren- 
dered March 6, 1893; not yet officially reported,) 13 Sup. Ct. Rep. 533. 

Was appellant a depositor who was entitled to preference of 
payment over all other creditors? “A bank depositor is one who 
delivers to or leaves with a bank money subject to his order.” And. 
Law Dict. 343, 344; Newmark, Bank Deposits, §12. Deposits made 
with bankers are either general or special. In the case of a special 
deposit of money the bank merely assumes the charge or control 
of it, without authority to use it, and the depositor is entitled 
to receive back the identical money deposited. 1 Morse, Banks, 
$ 183. The relation thus created is that of bailor and bailee. 
Money received by a bank on general deposit becomes the prop- 
erty of the bank, and can be used by it as other moneys belonging 
to it, the relation between the bank and the depositor being that 
of debtor and creditor; “that kind of deposit of money peculiar 
to banking business, in which the depositor, for his own conven- 
ience, parts with the title to his money, and loans it to the banker.” 
(Commercial Nat. Bank v. Armstrong, supra; Wray v. Insurance Co., 
34 Ala. 58; Alston v. State, 92 Ala. 124, 9 South. Rep. 732. 

The contention of the learned counsel for appellant is that his 
case meets this definition of a general depositor. We cannot agree 
with this contention. Appellant did not leave its money with the 
McNab Bank subject to its order, or to be returned to it on call. 
It did not, for its own convenience, part with the title to its money, 
and loan it to the bank. There was no contract, express or im- 
plied, that the collection from Morris on appellant’s account was 
to be a deposit of any kind, but it is clear that it was intended 
that the money received from Morris should be remitted in “a rea- 
sonable time” from date of collection. Appellant inclosed its draft 
on Morris to the McNab Bank “for collection and returns.” Morris 
took up the draft with his check on the McNab Bank, and on the 
same day the latter forwarded to appellant exchange on a New 
York bank for the amount of Morris’ indebtedness. The draft was 
not paid, but this did not alter the relation between appellant 
and the McNab Bank. The bank still owes the debt. But we 
find that under the facts of the case appellant has no lien on the 
funds of the bank in the hands of the receiver, and was not a 
depositor entitled to preference over the other creditors of the bank, 
within section 17, art. 14, of the constitution of the state of Ala- 
bama. The decree of the court below is affirmed. 
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(56 Fed. 762, — U. S. App. —.) 
LESLIE v. TOWN OF URBANA. 
(Circuit Court of Appeals, Seventh Circuit. February 17, 1893.) 
No. 70. 


Res JUDICATA—BILL OF REVIEW—JUDGMENT ON APPEAL. 

A bill of review will not lie to set aside for alleged error of law a judg- 
ment which has been affirmed by the supreme court, even though such af- 
firmance was the result of an even division between the judges of the su- 
preme court. 


Appeal from the Circuit Court of the United States for the 
Southern District of Illinois. 

In Equity. Bill by George Leslie against the town of Urbana. 
Defendant obtained a decree. Complainant appeals. Affirmed. 


George A. Sanders, for appellant. 
J. O. Cunningham, for appellee. 


Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. ; 


JENKINS, Circuit Judge. This cause comes before us upon 
appeal from the decree of the court below sustaining a demurrer 
to the bill of complaint, and dismissing the bill for lack of equity. 

The bill charges that in 1867 the appellee issued its bonds to 
the amount of $100,000 in aid of the Danville, Urbana, Bloomington 
& Pekin Railway Company, afterwards known as the Indianapolis, 
Bloomington & Western Railway Company, in payment of its sub- 
scription to the stock of such railway corporation; that the ap- 
pellant, prior to the maturity of the bonds, purchased in open 
market seven of such bonds, which he caused to be duly registered 
with the state auditor in 1872; that in 1878 the appellant brought 
his suit at law in the court below to recover the amount of those 
bonds. Several other holders of the bonds, at about the same 
time, brought their suits at law in that court to recover upon the 
bonds respectively held by them. Demurrers were interposed, ur- 
ging the invalidity of the law under which the bonds purported to 
be issued. The demurrer in the case of the appellant was sustained 
by Judge Drummond upon the supposed authority of Township of 
Elmwood v. Marcy, 92 U. S. 294. The appellant’s case was selected 
to be taken by writ of error to the supreme court of the United 
States as a test case, the others remaining pending in the lower 
court on motions for new trial. The supreme court of the United 
States affirmed the judgment in the appellant’s case by a divided 
court, Mr. Justice Matthews not sitting. Subsequently the court 
below, Mr. Justice Harlan presiding, granted new trials in the 
other cases, and rendered judgment in favor of the plaintiffs, holding 
the bonds valid. One or more of these judgments was taken by 
the town to the supreme court, and the judgment affirmed by a 
divided court, Mr. Justice Matthews not sitting. All of the bonds 
issued by the town by virtue of these and other judgments have been 
paid, except those owned by the appellant. The bill charges that 
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the only reason for the nonpayment of the complainant's bonds 
“was the error of Judge Drummond in applying the law to the case, 
and his mistake of the attitude of the United States supreme court 
on the question involved, as shown beyond a doubt by the decisions 
-of that court continually from that time to the present on the cura- 
tive act question, which was the only question involved in that 
case.” The bill seeks to have the judgment in the case at law 
reviewed and reversed, and for a decree that the judgment on de- 
murrer in the case at law be held null and void by reason of the 
mistake and error in law of the court, and for a decree adjudging 
the bonds to be valid, and for judgment upon them. 

This bill is unique. We are solemnly asked to reverse a judg- 
ment at law rendered by a court having jurisdiction of the parties 
and of the subject-matter, and affirmed upon writ of error by the 
supreme court of the United States. It is said that a judgment 
of affirmance by a divided court is of no binding force, and is a mere 
mistrial. That is a mistake. Such affirmance is as effective be- 
tween the parties, and in respect of the matter involved, as though 
it passed by the unanimous decision of the court. This bill can be 
‘sustained only by annulling the whole doctrine of res judicata, and 
by declaring that no judgment is conclusive so long as tue parties 
may see fit to litigate the questions involved. Indeed, counsel bold- 
ly asserted at the bar that no judgment was conclusive so long as it 
appeared to the conscience of the chancellor to be unjust. The 
decision of one chancellor even would be inconclusive, so long as 
there remained another chancellor to review a previous decision. 
This doctrine would abolish the binding efficacy of all judgments, 
and establish anarchy in the administration of the law. Chaos 
is no remedy for the occasional injustice of fallible human judg- 
ment. 

The bill is without principle to support it, and without precedent 
to recommend it. Affirmed. 





(6 Fed. TTT, — U. S. App. —.) 
EXENDINE et al. v. PORE. 
(Circuit Court of Appeals, Eighth Circuit. May 29, 1893.) 
No. 225. 


CHEROKEE CoURTS—JUDGMENTS—RES8 JUDICATA. 

A judgment in ejectnient, rendered according to the Cherokee law by 
the clerk of a district court in the Cherokee Nation, for land situated there- 
in, against a citizen of the United States, is a bar to an action by such 
citizen in the United States court for the Indian Territory to recover the 
same land, where he appeared in response to the notice issued by the 
clerk, and submitted himself to his jurisdiction by pleading to the merits. 
and introducing evidence to sustain his plea. Mehlin v. Ice, 5 C. C. A. 
403, 56 Fed. Rep. 12, followed. 


In Error to the United States Court in the Indian Territory. 
Reversed. 
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W. 8. Wolfenberger, for plaintiffs in error. 
S. M Porter, Thomas Marcum, S. S. Fears, and John Watkins, 
for defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


CALDWELL, Circuit Judge. This is an action of forcible entry 
and detainer, brought in the United States court for the Indian 
Territory on the 2d day of June, 1891, by Leander Pore, a citizen 
of the United States, against Morgue Erwin and Jasper Exendine, 
members and citizens of the Cherokee Nation, to recover the posses- 
sion of 130 acres of land situated in the Cherokee Nation, and $2,000 
damages for the alleged wrongful detention of the same. The de- 
fendants, among other defenses, pleaded that on the ist day of 
March, 1891, the defendant Jasper Exendine commenced an action 
of ejectment in the district court of the Cooweescoowee district in 
the Cherokee Nation, in accordance with the laws of said nation, 
against the plaintiff in this action, to recover the possession of the 
premises here in controversy; that a summons was duly issued by 
the clerk of said court in said action, and personally served on the 
defendant therein. And the answer further alleges, in terms: 

“That the plaintiff appeared before said clerk on the day on which said 
cause was set for trial, in person and by attorney, and that said cause was 
tried upon its merits, plaintiff and defendant therein introducing their testi- 
mony to sustain the issues on their part; that plaintiff filed an answer to 
the complaint of the said plaintiff in said cause, and that on the day of the 
said action between Jasper Exendine, who was plaintiff therein, and Leander 
Pore, defendant therein, and on a final hearing of that cause, judgment was 
rendered in favor of this defendant for the possession of the premises men- 
tioned in plaintiff’s complaint, which said premises and possession thereof 
was the same as those for which the plaintiff herein has brought this action, 
which said judginent was final and conclusive. Defendants further say that 
2 writ of ejectrnent was forthwith issued on said judgment, and was put into 
the hands of the sheriff of the Cooweescoowee district to be executed, and 
was executed by the sheriff of said Cooweescoowee district, a certified copy 
of which aforesaid proceedings and judgment, and the law under which, are 
annexed hereto and made a part of this answer. Defendants further say 
that the trespass complained of in plaintiff’s complaint was done in the ex- 
ecuting of the aforesaid writ, and said sheriff did not use more force than 
was necessary to remove plaintiff and his family and goods from the premises 
described in such writ.” 


To this answer the plaintiff demurred, setting down as special 
cause of demurrer: 

“That defendants’ answer presents no defense to plaintiff’s cause of action, ` 
in so far as it sets up the action of the clerk of the district court of Coo- 
weescoowee district as authority for the wrongs and trespasses charged 
aguinst defendants in plaintiff’s complaint, because said clerk had no juris- 
diction of the subject-matter of the said proceedings before him, as set up 
in said answer, nor of the person of plaintiff, nor could the act of plaintiff 
confer jurisdiction on said clerk.” 


‘The court sustained this demurrer, and there was final judgment 
for the plaintiff, and the defendants sued out this writ of error. 
We have considered the grounds of the motion to “dismiss the ap- 
peal,” and do not think them well taken. 
v.6c.c.A.—8 
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In the case of Mehlin v. Ice, 56 Fed. Rep. 12,! (decided at the pres- 
ent term,) we had occasion to consider very fully the questions 
raised by the demurrer to the answer in this case. Under the ruling 
in that case, the facts set up in the answer in this case, and con- 
fessed by the demurrer, constitute a complete bar to this action. 

The judgment of the court below is reversed, and the cause re- 
manded, with directions to grant a new trial and overrule the de- 
murrer to the answer. 





= 


(56 Fed. 778, — U. S. App. —.) 
. WALSH v. COLCLOUGH. 
(Circuit Court of Appeals, Seventh Circuit. February 17, 1893.) 
No. 74. 


1. REVIEW ON APPEAL—VARIANCE—WAIVER OF OBJECTION. 
A general objection to evidence is not sufficient to raise on appeal the 
question of variance between pleading and proof. 
2 STATUTE OF FRAUDS—EXECUTED AGREEMENT—LANDLORD AND TENANT. 
When, in pursuance of a voidable parol agreement, a landlord has 
erected a building for his tenant, and the latter has taken possession and 
occupied the building, he cannot, when sued for past-due rent accrued 
under such agrecment, defeat the action upon the ground that the agree- 
ment was not in writing, since the statute of frauds does not apply to 
executed agreements. 


In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

At Law. Action by Henry Colclough against Frances A. Walsh 
for rent. Plaintiff obtained judgment. Defendant brings error. 
Affirmed. 

Statement by BAKER, District Judge: 


This is an action at law, brought by the defendant in error against the 
plaintif in error to recover rent upon certain lands, and the building 
erected thereon, situated in the city of Milwaukee, Wis. The pleadings con- 
sist of the complaint, answer, and reply. The complaint alleges that on the 
7th day of May, 1889, the parties entered into a written contract, a copy of 
which is made a part of the complaint. This contract is a lease of a parcel 
of ground, 100 feet front by 196 feet deep, for a term of 10 years, at an 
annual rental of 9 per cent. upon the value of the land at $100 per front 
foot. There were no buildings on the ground, and the defendant in error 
agreed to erect a building thereon for the use of the plaintiff in error, who 
promised to pay a rental upon the cost of the building and grounds at the 
rate of 9 per cent. per annum. The portions of the agreement material to 
this appeal are as follows: 

“And as part of the consideration of this agreement the party of the first 
part does hereby promise, undertake, and agree to at once commence the 
erection of a factory building upon said premises. and to complete the same 
with all possible dispatch, according to the plains and specifications being 
prepared by James Douglas, an architect of the city of Milwaukee, for the 
use of the said party of the second part in his business. * * * The build- 
ing to be erected by the party of the first part shall not exceed in cost the 
sum of twenty-five thousand dollars. ($25,000,) not including plumbing, gas, 
and steam heat, and finishing off of offices. * * * The value of sgaid build- 
ings upon which said 9 per cent. is to be paid is to be fixed at the actual cost 
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thereof, and when so determined, a supplemental writing is to be entered into 
between the parties hereto, stating such value as agreed upon. * * * 
And the party of the second part may at any time require of the party of 
the first part to construct additions or additional buildings upon either of 
said one hundred feet, or said additional ground that may be taken us 
aforesaid, said addition or building to be erected in a substantial manner, 
as required by the party of the second part. ‘The rent therefor shall be at 
9 per cent. upon the cost of such additional structures, and payable at the 
time when the other rent is provided for.” 

The complaint, so far as inaterixl to the questions in controversy, alleges 
that “at the time of making and entering into said agreement, and in con- 
templation thereof, plars and sperifications were being prepared by one 
James Douglas, un architect of Milwaukee, Wisconsin, for the erection of 
a three-story and basement factory building, which are the same plans and 
specifications mentioned in said agreement; that in such plans and specifica- 
tions provision was made for an ell upon the north end of said building, but 
at the time said agreement was made and entered into it was not deter- 
mined by the parties whether such ell should be presently constructed, or 
whether the construction thereof should be deferred until some time in the 
future; that according to such original plans and specifications prepared by 
said Douglas, and mentioned in such agreement, the cost of said factory 
building would not exceed $20,000, and the cost of said ell would not have 
exceeded $5,000; that upon the execution of such agreement, and pursuant 
to the provisions thereof, and at the special instance and request of said 
defendant, the plaintiff at once commenced to erect upon the land described 
in the contract a three-story and basement building, and let contracts, and 
prepared to construct and complete such building in accordance with such 
plans and specifications; that thereafter the defendant applied to the plaintiff, 
snd requested and insisted that the ell should be presently erected, and that 
the same should be built adjoining on the south end instead of the north 
end thereof, as originally contemplated; that the plaintiff objected to sucly 
change of plan for the reuson that the character of the soil on the south 
end was such that no proper foundation for such ell could be prepared with- 
out a large additional expenditure of money beyond what it would cost to 
erect said ell on the north end, and because any change would necessitate 
the destruction of a portion of the wall of the main building already con- 
structed; that plaintiff notified defendant that such change would very sub- 
stantially increase the cost of such building, and would, therefore, under the 
contract, impose upon him a much heavier rental; that defendant insisted 
upon the construction of said ell, and agreed to pay the increased rental 
necessitated thereby; that thereupon plaintiff consented to construct such ell 
on the south end of the building, and did so construct the same prior to the 
Ast day of October, 1889; that the defendant further requested the plaintiff 
to vary, add to, and change the plans and specifications in many other re- 
spects.” The complaint specifies in detail the additions and changes re- 
quested by the defendant; that the plaintiff objected on account of the in- 
creased cost, but the defendant insisted on the additions and changes, and 
agreed to pay the increased rental occasioned thereby; that the plaintiff 
erected said building according to the plans and specifications, with the ad- 
ditions, changes, and modifications agreed upon; that the total cost of the 
building was $40,755.53, including plumbing, gas, and steam heat, and that 
the defendant entered into possession of the building on December 1, 1899, 
and used and occupied the same under the contract of lease, well knowing 
the cost of said building; that there is now due and owing from the de- 
fendant to plaintiff the sum of $3,892.72, being the rent of such building 
and land from December 1, 1889, to May 1, 1891. 

The bill of exceptions does not set out the evidence. So much of the bill 
as is material to the questions here involved is as follows: “The plaintiff 
gave proof tending to show that after said contract was executed, and while 
the said plans were being prepared, divers changes and additions were made 
at the request of the defendant in and to said building over and above what 
was agreed upon by the parties in the following particulars: The addition 
of a fourth story to the building; the construction of living rooms and stable 
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instead of an engine house,” etc. “That after the contract was executed, and 
plans and specifications prepared, further changes were made at the request 
of the defendant in the construction of said building from that provided in 
the plans by the changing of the ell npon the south aide, as provided in the 
plans, into a four-story building, as shown upon the additional plans produced 
in evidence, which were niade to show such changes.” 

The defendant objected to the reception of the evidence tending to show 
the change between the execution of the contract and the completion of the 
plans. The objection was overruled, and the defendant excepted. 

Turner & Timlin, for plaintiff in error. 
Quarles, Hoyt, Spence & Quarles, for defendant in error. 


Before GRESHAM and WOODS, Circuit Judges, and BAKER, 
District Judge. | 


BAKER, District Judge, (after stating the facts.) This action 
was brought by landlord against tenant to recover rent for certain 
demised premises, and the building erected thereon. Numerous 
errors have been assigned by the plaintiff in error, but only two 
are insisted on by counsel in argument. These arise upon the rul- 
ings of the court in the admission of evidence. It is claimed that 
the court erred in admitting evidence to show that, after the execu- 
tion of the contract, the building then contemplated and mentioned 
therein was changed in various particulars, largely increasing 
the cost, by verbal agreement of the parties, at the request of 
the tenant, and upon his promise to pay additional rent upon 
such increased cost at the rate of 9 per centum per annum, as 
provided in the contract. It is insisted that this evidence was 
inadmissible—First, because at variance with the allegations of 
the complaint; and, second, because the verbal agreement to pay 
the additional rental based on the increased cost is void under 
the statute of frauds. Under the Wisconsin Code, which furnishes 
the rule of decision in this case, no variance between the allegations 
and the proofs is deemed material unless it actually misleads the 
adverse party to his prejudice. Railroad Co. v. Shoyer, 7 Wis. 
365; Knowlton v. Bowron, Id. 500; Herrick v. Graves, 16 Wis. 
157; Harper v. City of Milwaukee, 30 Wis. 365. A careful ex- 
amination of the complaint and the evidence exhibited in the bill 
of exceptions satisfies us that there is no material variance be- 
tween the allegations and the proofs. Besides, the bill of excep- 
tions does not show that this ground of objection was distinctly 
made in the court below. The objection that the evidence tends 
to prove a different cause of action or defense from that alleged 
in the pleadings must be made specifically. It must be such as to 
direct the attention of the court to the precise ground of inad- 
missibility, so that, if the objection had been made, the defect 
might have been remedied by amendment. Bowman v. Van Kuren, 
29 Wis. 209. The objection disclosed by the record, being general, 
was for this reason rightly overruled. 

It is further insisted that the verbal agreement to pay the ad- 
ditional rent based on the increased cost of the building is void, 
under the statute of frauds, (Rev. St. Wis. § 2304.) The theory 
on which the case was tried by the court, and upon which its find- 
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ings are based, is that, as to the building described in the contract, 
the defendant in error was limited to the amount fixed by the 
contract, and he could only charge rent therefor based on the limit 
of $20,000, although the building actually cost about $3,000 in ex- 
cess of that amount. What the court did allow was the additional 
rent based on the cost of the additions to the building described 
in the contract, such additions having been made after the execu- 
tion of the contract, and pursuant to the verbal agreement of the 
parties. The defendant in error performed the written contract, 
and also the verbal agreement thereafter made, by the erection 
of a building as provided in the written contract, with such ad- 
ditions and changes as had been verbally agreed upon by the pur- 
ties. When the building had been completed to the satisfaction 
of the plaintiff in error, he accepted possession of the demised 
premises and the building erected thereon, and used and enjoyed 
the same from December 1, 1889, to May 1, 1891. He now con- 
tends, when sued for the rent, that the landlord cannot recover 
the rent upon the increased cost of the building, caused by the 
additions and changes made at his request and upon his promise 
to pay the additional rent, although he has accepted and enjoyed 
the benefit of such increased cost, because the additions and changes 
were made in pursuance of a verbal agreement. This contention 
has no foundation either in law or morals. When, in pursuance 
of a voidable verbal agreement, a landlord has erected a building 
for a tenant, and at his request, who has taken possession of it, 
and used and enjoyed it, he cannot, when sued for rent past due, 
defeat the action upon the ground that the agreement was not 
in writing. The statute does not apply to such an executed verbal 
agreement. When the agreement, though required to be in writ- 
ing, has been executed, and nothing remains to be done except 
to pay the stipulated consideration, the statute is no defense to 
an action brought to recover the money which the party is bound 
by the agreement to pay. Browne, Frauds, §§ 116, 117, and cases 
cited; Wetherbee v. Potter, 99 Mass. 354; Worden v. Sharp, 56 
il. 104; King v. Smith, 33 Vt. 22; Remington v. Palmer, 62 N. 
Y. 31; Brandeis v. Neustadt], 18 Wis. 142; Niland v. Murphy, 73 
Wis. 326, 41 N. W. Rep. 335; Pireaux v. Simon, 79 Wis. 392, 48 N. 
W. Rep. 674; Koplitz v. Gustavus, 48 Wis. 48, 3 N. W. Rep. 754; 
Wood, Frauds, 27, note 5. The performance of the verbal agree- 
ment, while it remained executory, could not have been enforced 
by either party against the other; but it has been mutually per- 
formed by the parties in every part, except only in the refusal of 
the tenant, after having enjoyed the demised premises and building, 
to pay the stipulated rent therefor. This he cannot avoid by inter- 
posing the statute of frauds as a defense. 

We have concluded, though not required to do so, to examine 
and decide the questions argued by counsel as though they had 
been properly saved in the record. Only a general objection to the 
admissibility of the evidence was made at the trial. The grounds 
now advanced were not called to the attention of the court be- 
low by any objection directing its attention to them. The general 
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rule is that every objection to evidence must, in order to avail the 
party making it, specify the grounds on which it is made, and, 
if the evidence is received over a general objection specifying no 
grounds, its reception cannot be alleged as error in this court, un- 
less it appears that the same was incompetent in the case for any 
purpose. State v. Norton, 46 Wis. 332, 1 N. W. Rep. 22, and cases 
oe cited; Burton v. Driggs, 20 Wall. 125; Belk v. Meagher, 104 

. S. 279. 

The judgment must be affirmed, and it is so ordered. 








(56 Fed. 782, — U. S. App. —.) 
FARWELL v. STURGES. 
(Circuit Court of Appeals, Seventh Circuit. January 18, 1893.) 
No. 67. 


REVIEW ON APPEAL—FINDINGS OF Fact. 
When a jury is waived in an action at law, findings of fact by the court 
are not reviewable on appeal. Reed v. Stapp, 3 C. O. A. 244, 52 Fed. 
Rep. 641, followed. 


In Error to the Circuit Court of the United States for the North- 
ern District of Tllinois. 

At Law. Action by Bessie M. Sturges against John V. Farwell. 
Plaintiff obtained judgment. Defendant brings error. Affirmed. 


George F. Westover and James L. High, for plaintiff in error. 
Henry S. Monroe, for defendant in error. 


Before WOODS, Circuit Judge, and JENKINS and BAKER, 
District Judges. 


PER CURIAM. In this case a jury was waived, and the court 
below made a special finding of the facts. The finding is in all 
respects supported by evidence, though in some particulars the 
testimony is conflicting. Questions of fact only are urged upon 
our consideration. It is well settled that findings of fact by the 
court, in cases at law, like the verdict of a jury, cannot be re- 
viewed on appeal or writ of error. Reed v. Stapp, 3 C. C. A. 
244, 52 Fed. Rep. 641, and cases cited. The judgment below is 
therefore affirmed, with interest and costs, and with 2 per cent. 
damages. 





(56 Fed. 783, — U. S. App. —.) 
SKINNER v. FRANKLIN COUNTY. 
(Circuit Court of Appeals, Seventh Circuit. May 17, 1893.) 
No. 93. 


1. REVIEW ON APPEAL—FINDINGS OF JUDGE. 
Where, in an action tried by the court without a jury, no proposition of 
law is submitted to the court, no special finding is made or asked, and no 
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exception is taken to any ruling of the court during the trial, no appeal 
will lie from the judgment, since the finding of a trial court upon ques- 
tions of fact is not reviewable on appeal. 


3. JUDGMENT—RxEs JUDICATA—PARTIES. 

Upon suit brought against public officers to enjoin the payment of certain 
county bonds the holders were described as unknown, and notice to them was 
given by publication. A decree was rendered, holding that some of the bonds 
were valid and some invalid. On appeal by bondholders who had appeared to 
the action the decree was affirmed, the supreme court holding that all the 
bonds were invalid, but that, as no appeal had been taken by the county, 
the decision that some of the bonds were valid should not be disturbed. 
After this, a bondholder, who had not been a party to the suit, but who 
owned some of the bonds declared valid by the decree, petitioned the court 
to dissolve the temporary injunction as to his bonds, and obtained an ex 
parte order of dissolution. Held, that such bondholder did not thereby be- 
come a party to the suit, or entitled to any benefit under it. 


8. SamE—Couron Bonps. 

A judgment in favor of a bondholder upon certain interest coupons is 
not conclusive of the validity of other interest coupons on the same 
bonds where such judgment is rendered upon no other evidence than the 
coupons themselves, no defense having been made to the suit. 


Appeal from the Circuit Court of the United States for the 
Southern District of Illinois. 

At Law. Action by Elizabeth Skinner against the county of 
Franklin upon the interest coupons on certain county bonds. De- 
fendant obtained judgment. Plaintiff appeals. Appeal dismissed. 


G. A. Sanders, for appellant. 
D. M. Browning, for appellee. 


Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 


WOODS, Circuit Judge. The parties having waived a jury, the 
court below made a general finding for the defendant, and gave 
judgment accordingly. After stating the evidence adduced, the 
bill of exceptions says: “Plaintiff excepted then and there to the 
conclusions of law announced by the court, and prayed an appeal. 
Judgment rendered September 30, 1892, to which action of the court 
plaintiff then and there excepted.” No proposition of law was sub- 
mitted to the court, no special finding upon any question of law or 
fact was made or asked, and no exception taken to any ruling or 
action of the court during the trial. Save the general finding and 
judgment, there is nothing to show that the court considered or 
what views it held upon the various propositions embraced in the 
assignment of errors, and the assignment can be regarded as mean- 
ing no more than that the court erred in its finding and in giving 
judgment for the defendant. But that action of the court cannot 
be reviewed here. It is the settled law of this court, as well as of 
the supreme court of the United States, that it has no power to 
review the finding of a trial court upon questions of fact in a case 
at law. Such finding has the same effect as the verdict of a jury, 
and is not reviewable upon writ of error or appeal. Rev. St. §§ 
649, 700; Copelin v. Insurance Co., 9 Wall. 461, 467; The Abbots- 
ford, 98 U. S. 440, 443; Zeckendorf v. Johnson, 123 U. S. 617, 8 Sup. 
Ct. Rep. 261; Roberts v. Benjamin, 124 U. S. 71, 8 Sup. Ct. Rep. 393; 
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Hathaway v. Bank, 134 U. 8. 498, 10 Sup. Ct. Rep. 608. By this 
court: Reed v. Stapp, 9 U. S. App. 34,3 C. C. A. 244, 52 Fed. Rep. 
641; Farwell v. Sturges, 56 Fed. Rep. 782;1 Press v. Davis, 54 Fed. 
Rep. 267.2 If a case be submitted to the court for decision upon an 
agreed statement of facts, that statement, it has been held, may be 
“considered to be equivalent to a special verdict, and to present ques- 
tions of law alone for the consideration of the court;” and, that being 
so, the decision may, of course, be reviewed by an appellate court. 
Supervisors v. Kennicott, 103 U. 8.554, and cases cited. In the case 
of Paper Bag Co. v. Van Nortwick, 9 U. S. App. 25, 3 C. C. A. 274, 52 
Fed. Rep. 752, the circuit court had struck out and excluded the 
evidence adduced by the plaintiff, and, an exception having been 
duly saved and error assigned upon the ruling, this court reviewed 
the evidence so far as necessary to determine whether or not it 
showed a prima facie case in favor of the plaintiff, and, finding that 
it did, reversed the judgment, and ordered a new trial. But iĉ, in- 
stead of rejecting, the circuit court had considered that evidence, 
and had entered a general finding and judgment for the defendant, 
this court could not have inquired whether or not the finding was 
justified by the evidence. 

But, while no question has been preserved in a way to require 
consideration, we find upon examination of the record that the judg- 
ment is free from error. For a detailed statement of the facts, we 
refer to the opinion of the supreme court in German Sav. Bank v. 
Franklin Co., 128 U. S. 526, 9 Sup. Ct. Rep. 159. A brief statement 
is enough here. On the 13th of November, 1877, Franklin county 
issued to the Belleville & Eldorado Railroad Company bonds for 
$1,000 each to the amount of $149,000, of which orie hundred purport- 
ed to have been issued under the charter of the company, an act ap- 
proved February 22, 1861, and the remainder under an act of the 
legislature passed in 1849. The county brought in the court below 
a bill to enjoin state and county officers against levying and col- 
lecting taxes for the payment of the bonds or the interest thereon, 
and obtained a temporary order. The holders of the bonds were 
described as unknown, and notice was given them by publication. 
Afterwards the German Savings Bank, owning bonds of both de- 
scriptions, and others, who need not be named here, were permitted 
to become parties, and upon issues joined the case was submitted 
“on the bill, answers, replications, and cross bills, answers, and 
replications thereto and proofs,” and a decree was rendered on July 
3, 1888, declaring the bonds issued under the act of 1849 invalid. 
and making the injunction in respect thereto perpetual, “without 
prejudice, however, to the rights of holders who are not parties ;” 
but declaring valid the bonds issued under the act of 1861, and in 
respect to them decreeing “that the injunction issued in the cause 
be dissolved, and complainant’s said bill dismissed, for want of 
equity.” The German Savings Bank having appealed from the 
decree against it in respect to the bonds issued under the act of 
1849, the supreme court in the case cited affirmed the decree, show- 
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ing in its opinion that, under the decisions of the supreme court of 
the state in Richeson v. People, 115 Tl. 450, 5 N. E. Rep. 121, and 
Town of Eagle v. Kohn, 84 Tl. 292, the bonds of both descriptions. 
were invalid, even in the hands of good-faith purchasers, there being 
in them no recital that the act of April 16, 1869, had been complied 
with, and there having been in fact no such compliance. But, the. 
eounty not having appealed, that portion of the decree which de- 
clared valid the bonds issued under the act of 1861 remained in force, 
a binding adjudication between the parties. It was so held in 
Franklin Co. v. German Sav. Bank, 142 U. 8. 99, 12 Sup. Ct. Rep.. 
147. Seeking to obtain the benefit of that adjudication, though nut 
a party to the injunction procedure, and, as a holder of bonds which 
were declared valid, and in respect to which the injunction granted 
had been dissolved and the bill dismissed, being no more affected 
than if the suit had never been commenced, the appellant, on the- 
14th of April, 1885, joined one Edsall in a petition to the court that 
the injunction (already totally dissolved) be dissolved in respect to. 
the bonds owned by them respectively, and on the same day, without 
notice to the county or appearance for it, procured the court to 
“decree that said injunction be dissolved” in respect to those bonds;. 
and so it is insisted that appellant became a party to the original 
deeree, and entitled to hold the county bound thereby as a final ad- 
judication of the validity of her bonds. It is needless to say that 
the position is untenable. 

The appellant also claims to have recovered judgments against 
the county upon other coupons taken from the same bonds as the 
coupons in suit; but, besides there being no proof of the rendition of 
such judgments, the record shows an admission of the appellant, 
“for the purpose of the trial, that, where judgments were recovered 
against Franklin county, the defendant, upon other coupons from. 
some of these bonds, the state’s attorney of the county was present, 
but that no defense was made, and no evidence was offered by the 
county, and that the only evidence offered for the plaintiff in such 
suits was the coupons.” In view of that admission tne county 
is not estopped by the judgments, if rendered, from making defense. 
in this suit, which is brought upon coupons never before in issue. 
Cromwell v. County of Sac. 94 U.S. 351; Nesbit v. Independent Dist.,. 
144 U. 8. 610, 12 Sup. Ct. Rep. 746. 

The appeal should be dismissed, at the cost of the appellant; and. 
it is so ordered. 





(56 Fed. 786, — U. S. App. —.) 
UNITED STATES SUGAR REFINERY v. E. P. ALLIS CO. 
(Circuit Court of Appeals, Seventh Circuit. March 14, 1893.) 
No. 65. 
1. BEST AND SECONDARY EvIDENCE—BREACH OF WARRANTY. 
Where machines, sold with a warranty, and erected and tested by the- 


seller on the buyer’s premises, where they remain, are rejected, as not 
answering the warranty, and suit is brought for the price, evidence given. 
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by the buyer as to the results of the seller’s tests, being the best evi- 
dence in his possession or within his control at the time of the trial, is 
not discredited because he failed to make further tests of the machines 
after refusing to accept them. 


2 SALE—WARRANTY—RIGHTS OF BUYER. 

Under an executory contract for the sale of personal property, coupled 
with a warranty, when the buyer elects not to accept the property, as 
failing to comply with the warranty, he must stand on the condition 
of things then existing, and owes no duty to the seller to make further 
tests or trials. 


In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

At Law. Assumpsit by the E. P. Allis Company against the 
United States Sugar Refinery. Plaintiff obtained judgment. De- 
fendant brings error. Reversed. 


Walker & Eddy, for plaintiff in error. 
George W. Brown and Edward F. Gorton, for defendant in error. 


Before GRESHAM, Circuit Judge, and BUNN and BAKER, Dis- 
trict Judges. 


BAKER, District Judge. This action was brought by the de- 
fendant in error to recover the contract price of three driers, re- 
sembling, in form and construction, steam boilers. After the 
starchy substances have been extracted from corn, in the manufac- 
ture of glucose, the refuse parts are passed through steam driers, 
and thus dried, and made fit food for animals. The declaration con- 
tained the common counts, and the general issue was pleaded. In 
November, 1889, the defendant in error entered into a contract with 
the plaintiff in error to construct, upon the premises of the latter, 
three driers, in accordance with attached drawings and specifica- 
tions, for $9,500, guarantving the materials and workmanship to 
be of the best, and satisfactory to the plaintiff in error. The de- 
fendant in error accordingly constructed, and placed in position, 
three driers, which proved unsatisfactory to the plaintiff in error; 
and in January, 1891, the parties entered into a second contract, 
whereby the defendant in error agreed to reconstruct and reset the 
driers, on a somewhat modified plan, with the same guaranty as 
in the first contract, and the contract price was raised to $19,000. 
to be paid when the work was completed. The defendant in error 
undertook to remodel the driers, and in June, 1891, claimed that it 
had finished them, and, after making three tests, tendered them to 
the plaintiff in error as complete. There was a sharp conflict 
in the testimony before the jury as to the result of the tests. The 
plaintiff in error refused to pay the contract price, alleging as a 
reason that the driers were leaky, and otherwise defective; and 
they remained on the latters premises, unused, until the trial in 
the court below. Witnesses for the defendant in error testified 
that while the driers leaked some in places, at the first and second 
tests, they showed no leaks at the conclusion of the third test; and 
witnesses for the plaintiff in error testified that at the first test 
the driers leaked, and that additional leaks appeared at each of the 


UNITED STATES SUGAR REFINERY v. E. P. ALLIS CO. 123 


subsequent tests. On this branch of the case the court instructed 
the jury as follows: 

“The plaintiffs, in order to be entitled at all to demand their money, must 
have been able to show that the driers were not leaking, or were in shape 
not to leak. They say—their witnesses say—that they did attain that condi- 
tion,—did put the driers in that condition. Some of the witnesses on the part 
of the defendant say they did not,—particularly in respect to the middle one 
of the driers, or more, perhaps. This is a question of fact, for you. The de- 
fendant, of course, had a right to object to the work being stopped, or to a 
full acceptance of the driers, until they were put in that condition. The 
argument is urged upon you, and it is entitled to consideration,—how much 
weight, is for you to consider,—that the defendants, by their subsequent con- 
duct, have shown that these driers were tight, else they would have put them 
to the test. That is a consideration that you have no right to disregard. It 
has all the time been in the power of the defendant to put these driers in 
actual test, to see whether they would work, or not, and actual test, of 
course, is better proof than theory. It is one of the rules of evidence, which 
may be called to the attention of the jury, in considering the weight of evi- 
dence, that a party should produce better evidence, if he has it in his power. 
But how far it should be discredited by reason of his not producing that evi- 
dence is always a matter depending upon circumstances, addressed to the 
sound discretion of the jury.” 


The plaintiff in error duly excepted to this instruction, and assigns 
error upon it here. 

The rule is elementary which requires the production of the best 
evidence of which the case, in its nature, is susceptible. The rule 
does not demand the greatest amount of evidence which can be 
given on the litigated fact; but its design is to prevent the intro- 
duction of any, where, from the nature of the case, the law presumes, 
or the proof shows, that better evidence is in the possession, or under 
the control, of the party. The object of the rule which requires 
the best evidence of which, in its nature, the case is susceptible, 
is the prevention of fraud. Where the law raises the presumption, 
or where the proof shows, that the party has in his possession, or 
under his control, better evidence, it is fair to presume that the party 
withholds it from some sinister motive, and that, if produced, his 
design would be thwarted. The reason of the rule is to insure the 
pure administration of justice. This rule forbids the introduction 
of secondary evidence so long as the original and primary evidence 
can be had. The rule only excludes that evidence which indicates 
the existence of more original sources of information. That evi- 
dence which presupposes the existence of better in the possession 
or under the control of the party is usually designated by judges 
and law writers as secondary evidence. The distinction between 
original or primary and secondary evidence is one of law. The law 
excludes the secondary evidence until the loss or nonexistence of the 
primary evidence is shown. The rule relates to the quality, and not 
to the strength, of the evidence. The term “best evidence” is con- 
fined to cases where there exists, or is presumed to exist, primary as 
well as secondary evidence. It means only that, if the best evidence 
in existence is not capable of production, the next best shall be ad- 
mitted. If admissible, the secondary evidence might be as cogent 
and influential with a court or jury us the original or primary evi- 
dence would have been. “But where there is no substitution of 
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evidence, but only a selection of weaker, instead of stronger, proofs, 
or an omission to supply all the proofs capable of being produced, 
the rule is not infringed.” 1 Greenl. Ev. § 82, and cases. “Some- 
times the rule has been misunderstood, as implying that the law 
requires, in every case, the most convincing or credible evidence 
which could be produced, under the circumstances. But all the 
authorities agree that this is not its meaning.” Best, Ev. (Chamb.) 
80. “It is the offering of evidence which, in the nature of things, 
presupposes the existence of better evidence, which is not offered, 
that is ground for cautionary mention by the court, and legitimate 
subject for the comments of counsel, and which affects the weight 
of that evidence offered.” Id. (Chamb. note 1) 78; 1 Tayl. Ev. § 
363. 

It is obvious that the well-known rule of law to which the 
learned judge who tried the case called the attention of the jury 
had no just application to the case on trial. Its purpose is to 
require parties to deal frankly with court and juries, to produce 
the best evidence in their possession or control at the time of the 
trial, and if it appears during the trial that the party has in his pos- 
session, or under his control, evidence which is better in quality 
than that which is produced, it is the duty of the court to direct 
the jury, in effect, to disregard the evidence produced, and to take 
into consideration the attempted fraud. The record in this case 
shows that the plaintiff in error, at the time of the trial, did not 
have in its possession, or within its control, any better or other 
evidence than it produced. It had rejected the driers, when they 
were tendered to it, om the ground that they did not answer the 
terms of the warranty. Thenceforward, the plaintiff in error re- 
fused to have anything to do with them. It neither meddled with 
nor touched them, up to the time of the trial. It made no test, 
trial, or experiment with them after it had elected that it would not 
accept them. True, the driers were on the premises of the plain- 
tiff in error, but they were quite as much in the control of the de- 
fendant in error as of the plaintiff in error. The rule stated bv 
the court below could have been invoked against the defendant in 
error with the same propriety as against the plaintiff in error. 

It may be true, as the jury were told, that it had all the time 
been in the power of the plaintiff in error to put these driers in 
actual test, to see whether they would work or not, and that actual 
test was better proof than theory. But under the state of the 
issues, and the evidence before the jury, it had all the time been 
equally in the power of the defendant in error to put the driers in 
actual test, to see whether they would work or not. It, however, 
was not a question of power. If the plaintiff in error owed the 
duty to the defendant in error of making further tests after it had 
refused to accept the driers, then the breach of that duty was a 
proper matter for comment by the court, and consideration by the 
jury. The plaintiff in error, however, had not assumed this duty 
by virtue of any agreement obliging it to make such further tests. 
We know of no rule of law which imposes the duty upon either 
party to an executory contract for the sale of personal property 
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-coupled with a warranty, when the purchaser has refused to accept 
the property, as not answering the warranty, thereafter to make 
further tests, trials, or experiments to see whether the property 
complied with the warranty. When the purchaser elects not to 
accept the property, as failing to comply with the warranty, he has 
the right to stand upon such election. Thereafter, he owes no duty 
to the seller to make further tests or trials. He must stand or 
fall on the condition of things at the time he refused to accept the 
property. Subsequent tests, if made, would only be valuable as 
they might reflect light on the character and condition of the 
property at the time the purchaser rejected the property tendered. 
The evidence offered by the plaintiff in error was primary, and not 
secondary, in its character. If the actual tests suggested by the 
court had been made, the evidence of what occurred at the time the 
driers were tendered and rejected would still have been of the 
same quality, though not perhaps of the same strength, as the 
evidence of these actual tests. Both would have been primary 
evidence, and it would have been error to reject either. The court 
has no right to single out one kind of primary evidence, and in- 
struct the jury to discredit another kind of evidence, of the same 
‘quality. The plaintiff in error produced the best evidence in its 
possession or within its control at the time of the trial, and the 
court erred in instructing the jury to discredit it because it had 
failed to make actual tests with the driers after refusing to accept 
them. See Doty v. State, 7 Blackf. 427; Doan v. State, 26 Ind. 
495; Clem v. State, 42 Ind. 420. 

We have carefully examined the other errors assigned and 
argued by counsel. We think the learned trial court, as to each of 
these alleged errors, announced the law fully and correctly. The 
questions involved in them, however, are not of sufficient im- 
portance to justify extending this opinion. 

For the error above pointed out the case must be reversed, at 
the costs of the defendant in error, and it is so ordered. 





(56 Fed. 790, — U. S. App. —.) 
GORDON et al. v. THIRD NAT. BANK OF CHATTANOOGA. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 155. 


d. POr ERARDEAS BOoND—SURETIES — JUDGMENT ON MoTIoN—FoLLOwING STATE 

RACTICE. 

Under Code Ala. § 3661, which provides that, if the supreme court 
affirms the judgment of the court below, it must render judgment against 
the obligators in the supersedeas bond for the amount of the judgment af- 
firmed; and in view of Rev. St. U. S. § 914, conforming the mode of proceed- 
ing in the federal courts as nearly as may be to that of the state court,— 
summary judgment on motion may be entered against the sureties on a 
supersedeas bond on the affirmation of the judgment of the circuit court 
for a district of Alabama, and the filing of the mandate therein. 53 Fed. 
Rep. 471, affirmed. 
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2. SAME—MANDATE—FOoRM oF JUDGMENT. 
Where, on the coming down of a mandate showing the affirmance of 
the judgment, with interest from its date, and costs, the court enters a 
summary judgment against the sureties on the supersedeas bond, such 
Judgment should be for the amount of the original Judgment, with interest 
and costs; and it is erroneous to compute the interest to date, and then 
enter judgment for the full amount. 


In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

At Law. Action by the Third National Bank of Chattanooga 
against E. C. Gordon and others. Judgment for plaintiff was af- 
firmed in the supreme court of the United States on writ of error, (12 
Sup. Ct. 657, 144 U. S. 97;) and, upon filing the mandate in the 
circuit court, plaintiff moved for summary judgment against de- 
fendant and Milton Humes and C. C. Harris, sureties on the super- 
sedeas bond. This motion was granted, (53 Fed. 471,) and, to re- 
view the judgment so entered, defendant Gordon and his said sure- 
ties bring error. Affirmed. 

A previous writ of error, sued out by the sureties alone, was dis- 
missed because defendant Gordon did not join therein, and there 
was no severance or other proceeding giving the sureties the right 
to proceed alone. See 4C. C. A. 668, 54 Fed. 917. 


Wm. Grant, R. C. Brickell, and J. H. Sheffey, for plaintiffs in 
error. 


1. There having been an affirmance of the judgment in the supreme court, 
and the mandate of that court having been issued to and filed in the circuit 
court, the duty and function of the latter court were ministerial, not judicial. 
As is said by the supreme court in Durant v. Essex Co., 101 U. S. 555, its 
only duty was to record the mandate, and proceed with the execution of its 
own judgment as affirmed. It could not enlarge or narrow the judgment of 
the supreme court. Certainly, it could not render a new and distinct judg- 
ment of its own, introducing new parties, against whom the supreme court 
had not rendered judgment, or directed that judgment be rendered. In re 
Washington & G. R. Co., 140 U. S. 91, 11 Sup. Ct. 673; Green v. Railroad 
Co., (Gth Circuit,) 1 C. C. A. 478, 49 Fed. 907. 

2. The command of the mandate of the supreme court “that such execution 
and proceedings be had in said cause as, according to right and justice and 
the laws of the United States, ought to be had, the said writ of error not- 
withstanding,” did not authorize the circuit court to depart in any respect 
from the judgment of the supreme court. In re Washington & G. R. Co., 
140 U. S. 95, 11 Sup. Ot. 673. 

3. An error which pervades the opinion of the learned judge of the circuit 
court lies in the supposition that he was “again in possession of the case, 
with power to give such remedy as the plaintiff may be entitled to.” No 
authority is cited in support of the proposition, and we venture to assert 
none can be found. On the contrary, the tinvarying language of the su- 
preme court, from the case of Boyce’s Ex’rs v. Grundy, 9 Pet. 275, to the 
present time, has been that the simple ministerial duty of the inferior court 
is the execution of the mandate: not departing from it; not varying it; not, 
as is said in Sibald v. U. S., 12 Pet. 492, giving “any other or further relief.” 

4. The proceeding in the court below was, we submit, without authority 
of law. It is conceded in the opinion of the judge that there is no act of 
congress and no statute of Alabama which authorizes it. Whence, then, 
could the court derive the jurisdiction and authority it exercised? Certainly 
not from the common law, to which a proceeding so summary is utteriy 
unknown. In Alabama, an “appeal,” as it is termed, has been substituted 
for the common-law writ of error, which is employed in the courts of the 
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United States for the revision of judgments at law, and the only statute 
which authorizes a summary judgment against the obligors on a supersedeas 
bond, or bond which suspends the execution of the judgment pending an 
appeal, is section 3661 of the Code of 1886, which confers jurisdiction to ren- 
der the summary judgment on the supreme court alone, not on the inferior 
court the judgment of which is affirmed. And of the statute it was said by 
the supreme court of the state, in Crawford v. Kirksey, 55 Ala. 291: ‘This 
court alone has authority to render summary judgments against surcties 
on appeal or supersedeas bonds, returnable to this court.” 

5, The authorities cited by the judge of the court below, he admits, “may 
not and do not go to the precise question involved here;” nor can we per- 
ceive that “they are persuasive,” or have any tendency to support the pro- 
ceeding 2nd judgment rendered. It seems to us that they support the con- 
tention of the plaintiffs in error, and are really decisive of the case. 

The case of Beall v. New Mexico, 16 Wall. 539, involved the regularity and 
validity of a judgment rendered by the supreme court of the territory of 
New Mexico, on affirmance of a judgment of an inferior court, against the 
principal and sureties on the appeal bond. The supreme court say: “This 
point depends on the question whether the statute of the territory author- 
izing such a judgment is a valid one or not.” And, determining the statute 
was valid, the Judgment was sustained, on the authority of the statute alone. 
.And the court further say: “A party who enters his name as surety on an 
appeal bond does it with full knowledge of the responsibilities incurred. In 
view of the law relating to the subject, it is equivalent to a consent that 
judgment shall be entered up against him if the appellant fails to sustain 
his appeal.” All this could well be said of the plaintiffs in error, if there 
Was an act of congress authorizing the supreme court to render a summary 
judgment against them; and the court has rendered such judgment. Par- 
ties contract and assume liability in contemplation of existing laws; and 
may not the plaintiffs in error well say, in the absence of positive law au- 
thorizing the rendition of such a judgment as has been rendered, “We never 
consented that judgment should be rendered against us, if our principal failed 
to sustain his plea on error.” “We contracted in view of the recognized law, 
as it is stated, arguendo, in Hendrick v. Lindsay, 93 U. S. 143, that the lia- 
bility we assumed could be enforced only by an ordinary suit on the bond.” 

The case of Smith v. Gaines, 93 U. S. 341, is also cited by the judge of the 
court below. That case simply follows the former case of Hiriart v. Ballon, 
9 Pet. 156, and adopts and applies a statute of Louisiana, which authorizes 
the court from which an appeal is taken, if there be a judgment of affirm- 
ance in the appellate court, on notice and motion, to enter up judgment 
against principal and sureties on the appeal bond. It is in pursuance of 
this statute the national courts exercise the jurisdiction. If there was a 
similar statute in Alabama, it may be that it would be adopted and prevail 
In the national courts. But there is no such statute; and, we submit, these 
authorities show affirmatively that, in the absence of statutory authority, 
the proceeding and judgment in the court below are without authority of law. 

6. The judgment as to the plaintiffs in error is not only erroneous, but 
it is void; and it is erroneous because it is void. Two things are absolutely 
essential to the validity of the judgment,—jurisdiction of the subject-matter 
and of the person. The two must concur and coexist. Each is derived 
from, and is dependent upon, the law. No court can assume or take to 
itself jurisdiction of a subject-matter, nor can devise modes and remedies 
for the acquisition of jurisdiction of the person. In each respect it must con- 
form to and obey the law; and there can be no departure from the es- 
tablished modes of procedure. In conformity to these modes, as prescribed 
by law, the court must exert its power. Windsor v. McVeigh, 93 U. S. 282. 

Whatever of liability may rest on the plaintiffs in error results from the 
obligation and condition of the supersedeas bond. It may be the affirmance 
of the judgment in the supreme court fixed their liability. Conceding this 
to be true, the mode of enforcing the liability, and that which has heretofore 
been uniformly pursued, in the absence of statutes providing otherwise, is a 
civil action at law upon the bond, averring the affirmance of the judgment 
in the supreme court, and the consequent breach of the condition to prose- 
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eute the writ of error to effect. Babbitt v. Finn, 101 U. 8. 7. The mode 
‘of acquiring jurisdiction of the person in civil acticns at law is curefullv 
and plainly derned in the Code of Alabama. Kev. St. § 914, provides that 
the practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the circuit and district courts 
-of the United States, shall conform, as near as may be, to the practice, 
pleadings, and mode of proceeding existing in like canses in the courts of 
record in the state within which such courts are held. When, prior to the 
enactment of the act of congress, a state had abolished the common-law 
system of pleading and proceeding, substituting for them a system it may 
-deem simpler, adapted to meet all the ends of the common-law system, the 
new system “is undoubtedly obligatory on the courts of the United States 
‘in that locality.” Railroad Co. v. Horst, 93 U. S. 300. The system of plead- 
ing, process, and procedure in civil actions at law, now prevailing in Ala- 
bama, was introduced by the Code of 1852, and has formed part of all subse- 
-quent codifications or revisions of the statutes. “All civil actions in courts 
of record, except in such cases as are otherwise provided by this Code, must 
‘be commenced by the service of the summons.” Code 1886, § 2651. The 
next two sections provide the form of the summons, and the mode of its 
issue, and that it must be accompanied by the complaint. The complaint is 
the original pleading, standing in lieu of the common-law declaration. 
Section 2671. <A schedule of forms of complaints in civil actions forms part 
of the Code. Code 1886, p. 790 et seq. And from an early day the courts 
have declared these forms have the force of law. Crimm v. Crawford, 29 
Ala. 627. It will be observed that by the terms of the statutes the practice, 
pleadings, and forms and modes of proceeding are exclusive, and such is 
the judicial construction. Ivey v. Blum, 53 Ala. 172-177. The court be- 
low transcended its jurisdiction in recognizing the form and mode of 
proceeding which was pursued against the plaintiffs in error, depart- 
ing from the course of procedure the law established. Whatever of 
liability the plaintiffs in error may be subject to, and though that lia- 
bility may spring from the bond the court had taken in a former ac. 
tion pending before it, and though its records may furnish conclusive 
‘evidence of the breach of the condition of the bond, fixing the liability, 
the court could not adopt any other procedure to enforce the liability 
than that prescribed by law. 1 Freem. Judgm. § 120a. The idea which 
seemed to prevail in the court below, that, by reason of suretyship on the 
Supersedeas bond, the plaintiffs in error were in any just sense parties to 
the judgment of affirmance, or that such suretyship of itself conferred any 
jurisdiction over them, cannot be maintained. It has been repudiated when- 
ever and wherever advanced. In Thurman vy. Morgan, 79 Va. 367, a court 
of chancery assumed to render a summary decree, on citation and rule, 
against the sureties on the bond of a receiver of its appointment. The 
court of appeals pronounced the decree void as to the sureties. A similar 
decision was made in Anthony v. Kasey, 83 Va. 338, 5 8S. E. 176. Tbe plain- 
tiffs in error had the constitutional right to a trial by jury, and they were 
entitled to demand that whatever of liability may rest on them be enforced 
by the established course of procedure; and we submit that the judgment 
is void as to the plaintiffs in error, because, as it is said in Windsor v. Mc- 
Veigh, supra, in this mode of provedure the court was without authority to 
exert its power. 

7. If this proceeding had been a suit on the bond, it would surely have been 
competent for the sureties to plead and prove payment of the judgment sub- 
sequent to its rendition, in whole or in part. To the extent of the payment 
the judgment was extinguished. The plaintiffs in error, the demurrer they 
interposed having been overruled, “proposed to interpose to said motion a plea 
of payment, alleging that, since the rendition of the original judgment, pay- 
ments on said judgment have been made to the plaintiff to a large amount, ex- 
ceeding one-half of said judgment.” The court refused to permit the plea 
interposed, or to hear evidence touching such payments, to which action of 
the court the plaintiffs in error excepted. If this were a suit in any form 
upon the judgment, that payment or any matter of discharge, arising subse- 
quent to the rendition of the judgment, would be an available defense, can- 
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not be doubted: and, if such defense were not interposed, the judgment ren- 
dered would be conclusive, forever cutting it off. Black, Judgm. § 492. 

8. This proceeding can derive no support from Rev. St. § 914. That act 
refers to and adopts only the practice, pleadings, and forms of proceed- 
ings in civil causes prevailing in the courts of the states of original juris- 
diction, concurrent and co-ordinate with the original jurisdiction of the 
eircuit and district courts of the United States. It does not in any respect 
amplify the jurisdiction of the national courts, and has no reference to ap- 
pellate procedure in the appellate courts of the states, exercising only appel- 
late jurisdiction. In the exercise of, and as an incident to, its appellate 
jurisdiction, and to render that jurisdiction effectual, the statute of Alabama 
does empower the supreme court, when, on appeal, a judgment for the pay- 
ment of money is affirmed, to render judgment against any or all of the 
oebligors in the supersedeas bond for the amount of the affirmed judgment. 
But it is on appeal only, in the exercise of appellate jurisdiction, and by the 
supreme court only, such judgment may be’rendered. And so has the stat- 
ute been construed by the supreme court of the state. Crawford v. Kirksey, 
55 Ala. 291. The answer to all which has been or may be said, on this prop- 
osition, is found in the elementary principle of the common law, that statutes 
authorizing summary proceedings, and by which extraordinary powers are 
given to courts or officers of justice, are to be strictly construed, and that 
the powers conferred must be strictly pursued, or the proceeding will be 
void. Sedg. St. Const. 299. 


Wm. Richardson and Geo. T. White, (White & Martin, on the 
brief,) for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. | 


McCORMICK, Circuit Judge. September 19, 1892, the defend- 
ant in error filed in the office of the clerk of the United States cir- 
euit court for the northern district of Alabama its motion as 
follows: 


“Comes the Third National Bank of Chattanooga, the plaintiff in the above- 
entitled cause, und shows to this honorable court that E. C. Gordon, the de- 
fendant, prayed and obtained a writ of error from the judgment and proceed- 
ings had in this court touching said cause to the honorable supreme court 
of the United States, all of which fully appears from the records of this court; 
that the defendant, the said E. C. Gordon, together with C. C. Harris and 
Milton Humes, did on the 17th day of April, 1888, execute an appeal bond 
in manner and form as required by law in such cases, in the full and just 
sum of ten thousand five hundred dollars, payable to the Third National 
Bank of Chattanooga, Tennessee, etc.; that said bond, together with the 
sureties thereto, was approved by Honorable Harry T. Toulmin, district 
judge. Said bond is referred to and made a part of this application. Pe 
titioner further shows unto your honor that said writ of error in the above- 
entitled cause has been duly considered, passed on, and in all things deter- 
mined and affirmed by the honorable supreme court of the United States, 
as is shown by the mandate of said supreme court, which was filed in this 
court on the 6th day of June, 1892, and recorded in Minute Book I, page 
421, and is here now presented to this honorable court as a part of this ap- 
plication. Petitioner prays that in accordance with the judgment and man- 
date of the honorable supreme court of the United States, that this court 
order an execution in manner and form as required by law to issue against 
the property, goods, and effects of E. C. Gordon, C. C. Harris, and Milton 
Humes for the amount of said judgment, to wit, five thousand two hundred 
and eighty-six dollars and sixty-seven cents, with costs and interest from the 
date of rendition of said judgment in this court, to wit, the 14th day of April, 
1888, together with all the damages allowed on such judgments under the laws 
ef the state of Alabama; and that notice of this application be given to B. O. 
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Gordon, C. C. Harris, and Milton Humes to show cause, if any they have, 
why the prayer of this petition shall not be granted.” 


Service of this motion was duly made on all the plaintiffs in error, 
and October 12, 1892, demurrers were filed, as follows: 

“Comes the defendants, C. C. Harris and Milton Humes, by attorney, 
and demur to the notice and motion filed against them by the plaintiff, and 
for cause of demurrer assign (1) that this court is without jurisdiction to 
order the issue of an execution against these defendants, as prayed for in 
said motion or petition; (2) that the said motion or petition does not make 
a case of which this court can take cognizance; (3) that the statutes of the 
state of Alabama allowing damages on judgment affirmed on writ of error 
or appeal are not applicable to judgments affirmed by the supreme court of 
the United States. Wherefore defendants pray the judgment of this court 
whether they shall make further or other answer.” 


October 31, 1892, these demurrers were overruled, and thereupon 
Milton Humes and C. C. Harris, plaintiffs in error, proposed to 
interpose to said motion a plea of payment, in which they would 
allege that, since the rendition of the original judgment, payments 
on said judgment have been made to plaintiff to a large amount, 
exceeding one-half of said judgment. Plaintiff denied that any 
such payment had been made, and the court thereupon refused 
to permit said plea of payment to be interposed, or to hear any 
evidence touching said payments. It clearly appears from the bill 
of exceptions and the statements of respective counsel on the oral 
argument in this court that no plea of payment was in fact sub- 
mitted, or even prepared, and that what actually occurred was a 
mere colloquium in which counsel for said plaintiffs in error orally 
stated what they wished to plead, and counsel for the defendant 
in error orally said that no payment had been made, and the judge 
said the proposed plea and proof could not be entertained, and the 
counsel for said plaintiffs in error announced that they excepted to 
the views expressed by the presiding judge, but submitted no plea 
nor offered any proof. Thereupon, on the record in the cause, in- 
cluding the supersedeas bond and the mandate of the supreme court, 
which was in the customary form, and without other evidence, the 
circuit court— 

“Ordered, adjudged, and decreed that the plaintiff. the Third National Bank 
of Chattanooga, recover of said defendants, E. C. Gordon, principal, and C. C. 
Harris and Milton Humes, sureties, the sum of seven thousand two hundred 
and four and 85/100 dollars, ($7,204.85,) being said judgment, and the in- 
terest thereon from date rendered to this date, October 31, 1892, and the 
further amount of one hundred and twenty-seven dollars, ($127.00,) the costs 


herein, being in all seven thousand three hundred and thirty-one 85/100 dol- 
lars, ($7,331.85,) for which execution will issue.” 


To reverse which judgment, this writ of error was sued out. The 
errors assigned are: 


(1) The court erred in the judgment rendered. (2) The court erred in 
overruling the first ground of defendants’ demurrers to said motion of plain- 
tiff. (3) The court erred in overruling the second ground of defendants’ dè- 
murrers to plaintiff's said motion. (4) The court erred in overruling the third 
ground of defendants’ demurrers to plaintiff’s said motion. (5) The court 
erred in not allowing defendants to file and interpose to said motion a plea 
alleging that, since the rendition of said original judgment, payments on said 
judyginent have been made to a large amount to plaintiff, exceeding one-half 
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of said judgment. (6) The court erred in not allowing the defendants to 
offer evidence showing that, since the rendition of the original judgment in 
said cause, payments on said judgment had been made to plaintiff to a large 
amount, exceeding one-half of said judgment. (7) The court erred in render- 
ing said judgment against the defendants on notice and motion, without other 
process or pleadings.” 


It will be more convenient, and probably as satisfactory, to treat 
these seven assignments as embraced in the first, and address what 
we deem it incumbent on us to say to the whole case made by the 
record. The rule is universal that the affirmance of the judgment 
in the appellate court fixes the liability of the sureties on a super- 
sedeas writ of error bond, as it shows conclusively that the prin- 
cipal obligor did not prosecute his appeal to effect. Nothing will 
discharge the sureties on such a bond but the reversal of the judg- 
ment or its satisfaction. It is therefore not insisted that the sure- 
ties’ liability is not fixed by the affirmance. The contention is 
as to the lawful method and correct practice to enforce that lia- 
bility in this case. In Babbitt v. Finn, 101 U. S. 7, from which, 
with very slight modification, the foregoing suggestions have been 
drawn, it is further said: 

“As between the obligors and obligees, all the obligors are principal debtors, 
though, as between each other, they have the rights and remedies resulting 
from the relation of principal and surety. When they execute the bond, they 
assume the obligation that they will answer all damages and costs if the prin- 
cipal fails to prosecute his appeal to effect and make his plea good, from 
which it follows that if the judgment is affirmed by the appellate court, either 


directly or by mandate sent down to the subordinate court. the surcties 
préprio vigore become liable to the same extent as the principal obligor.” 


In Blossom v. Railroad Co., 1 Wall. 655, Judge Miller, in illus- 
trating the matter he was therein discussing, said: 

“Sureties, signing appeal bonds, stay bonds, delivery bonds, and receiptors 
under writs of attachment, become quasi parties to the proceedings, and 


subject themselves to the jurisdiction of the court, so that summary judg- 
ments may be rendered on their bonds or recognizances.”’ 


This language of the eminent judge, in the connection and with 
the purpose used, implies that the practice indicated is now gen- 
eral and well settled. Such was not the ancient course of the 
common law, for then, upon affirmance of the judgment, the 
obligee in the supersedeas bond might bring his action of debt on 
the bond, or proceed by scire facias, at his election. In this con- 
nection it may be well to notice that the motion for judgment in 
this case has all the necessary elements of a scire facias; and prop- 
er notice thereof having been served on all of the obligors in the 
bond, and they having all appeared, and the sureties having inter- 
posed demurrers, not well taken, considering it as a scire facias, 
and having failed to plead or answer, the court could well proceed 
to enter judgment on the record alone, without other proof. 

Dismissing this view of the case, however, and considering it, 
as the parties and the circuit court appear to have treated it, as 
a proceeding authorized by the statute laws of Alabama and the 
practice of the United States circuit court for that state and of 
United States courts in general, was the proceeding in accordance 
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with law? The United States statutes and the supreme court rule 
alike require that sureties on a supersedeas bond shall bind them- 
selves to answer for all damages and costs if their principal shall 
fail to prosecute his writ of error or appeal to effect. This is no 
new rescript, for so aforetime was the law. In neither of these 
can we find a “Thus it is written,” from which it follows that if 
the judgment is affirmed by the appellate court, either directly 
or by a mandate sent down to the subordinate court, the sureties, 
proprio vigore, become liable to the same extent as the principal 
obligor, and become quasi parties to the proceedings, and subject 
themselves to the jurisdiction of the court, so that summary judg- 
ments may be rendered on their bonds. This language, then, of 
that most eminent court from which it is taken, must find its sup- 
port in that “use and wont” which was crystallized into a settled 
and general practice, or in the statutes and practice of the courts 
of the various states in which the United States subordinate courts 
are held. It is matter of public, political, and judicial history 
that, in the beginning of our dual system of government, much 
jealousy existed, and doubt was indulged and suggested as to the 
jurisdiction and powers of the national courts. The undisciplined 
ranks of the legal profession, and many trial judges in the first 
years of their service, laid painful stress on a popular proposition 
that the national courts—if they could suffer themselves to refer 
to the United States as a nation—were all courts of limited juris- 
diction, and must keep within the literal grant of their constitu- 
tion and ordination. The veterans at the bar and on the beneh, 
and the highest courts, took deeper soundings in the well of legal 
lore, and early and uniformly held, as occasion arose, that, where 
the state of the parties or the subject-matter brought the case or 
question within the jurisdiction of the national courts, those tri- 
bunals were no more fettered by “Thus only is it written” than any 
courts of general jurisdiction, but, like all other courts, were clothed 
with the power and charged with the duty of giving such rational 
construction to state and national statutes, and such practical 
application of the rules of pleading, practice, and procedure, as 
would meet the varying features and growing volume of questions 
springing out of advancing business and social life. In no system 
of civilization that has ever existed since the day of “man’s first 
disobedience and his fall” could all these cases be anticipated. 
The judiciary is constituted to meet them. Im free countries it 
keeps itself in line with organic principles, legislative beacons, 
and precedents, all of which it must construe. In this sense, even 
the country of the most strictly limited constitution and govern- 
ment must have much of what is often disparagingly called “judge- 
made law;” for the judges are charged to declare what the written 
law imports, and to fix and observe correct rules of practice, con- 
sistent with their construction of the written law, and to apply 
the same to cases as they arise. 

In Alabama the statute, which has now been in force more than 
40 years, after providing, in cases for the recovery of money only, 
that, to secure a supersedeas on appeal, the appellant or some other 
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person shall give bond in double the amount of the judgment, con- 
ditioned to prosecute the appeal to effect, and, if he fails therein, 
to satisfy such judgment as the supreme court may render in the 
premises, further provides: 

“If the supreme court affirms the judgment of the court below, it must 
render judgment against all or any of the obligators in the bond for the 


amount of the judgment affirmed, ten per cent. damages thereon, and the 
costs of the supreme court.” 


No further action need be taken—possibly no further action can 
be taken—in that case in the state circuit court. There can be 
no question that, if this litigation had been in the state courts of 
Alabama, the defendant in error here would have been entitled to 
its judgment against all the obligors in the supersedeas bond on 
the affirmance of the judgment below, and would have had such 
judgment in the supreme court. The statute of Alabama cannot 
by its own force control the practice of the supreme court or other 
courts of the United States, and it is not the practice of the supreme 
court of the United States, on affirmance of the judgment of a sub- 
ordinate court, to make the judgment of that court the judgment of 
the supreme court, to be directly executed as such. In lieu thereof, 
its mandate issues to the court a quo commanding “that such 
execution and proceedings be had in said cause as, according to right 
and justice and the laws of the United States, ought to be had, the 
said writ of error notwithstanding.” 

In substantially similar conditions, on such a mandate, judg- 
ment is entered against stipalators—principal and sureties—in ad- 
miralty. Surely, according to right and justice, such judgment 
ought to be had, not merely for convenience, as has been suggested, 
but to award bare justice to the party whose right to execution 
has been suspended by the sureties on the bond. Does any law of 
the United States forbid? If its express letter is wanting, do not 
all the analogies of the law of the United States and the logic of the 
situation require that the defendant in error should have its judg. 
ment on the mandate and on the supersedeas bond against all the 
obligors in the bond? The jealousy and doubt, and the tendency 
to limit by the letter the jurisdiction of the subordinate courts of the 
United States, and the hesitation or neglect of some of those courts 
to give a sound construction to conformity statutes theretofore 
passed, is plainly rebuked with marked emphasis in the conformity 
statutes passed in 1872, and now embodied in section 914 of the Re- 
vised Statutes, so often quoted here and in the trial courts. It 
will be observed that this much-quoted section does not so much 
authorize the conformity it mentions as it requires it with earnest 
emphasis, “any rule of court to the contrary notwithstanding.” The 
conformity is required to be, not as near as may be possible, or as 
near as may be practicable, but only as near as may be, devolving 
apon the judge to be affected by it the duty of construing and 
deciding its sound application. 

We have examined with care the Alabama cases cited and relied 
on by the plaintiffs in error, but find nothing in them to support 
the contention of plaintiffs in error. Of course, the language 
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quoted in the brief of counsel is found in the opinion of the court, 
but it has relation to a different kind of supersedeas bond, taken 
under another section of the Alabama Code, materially different 
from the section applicable to his case, and in reference to which 
the bond in this case was manifestly taken and approved by the 
distinguished judge of the southern district of Alabama, so long 
the judge of one of the state circuit courts of that state, and en- 
tirely familiar with her laws. We do not have ready access here 
to the statutes and reports of all the states, but, as far as we are 
able to ascertain, there is provision made in all the states for render- 
ing summary judgment against all the obligors in supersedeas 
bonds when the judgment superseded is affirmed; and we do not find 
in reason, or in authorities of text writers or of adjudged cases, 
or in the statute law of Alabama or of the United States, ground 
for refusing the defendant in error an order for execution in its 
favor against all of the plaintiffs in error for the amount of 35,286.67, 
and costs in the circuit court, with interest from the date of the 
original judgment until paid, at the same rate per annum that 
similar judgments bear in the courts of the state of Alabama, and 
the costs of the supreme court, with like interest thereon from the 
date of the judgment of affirmance until paid. 

The order of the circuit court from which this writ of error is 
taken added in the interest from the date of the original judgment 
to the date of the order for execution, and gave judgment and 
ordered execution for this new sum. In that respect said order 
of the circuit court goes beyond the mandate of the supreme court 
and the correct practice in such cases, and is to that extent erro- 
neous. In that respect, and to that extent only, said order must be 
reversed, with directions to the circuit court to order execution 
in the manner and to the extent above indicated. Appended to 
this opinion is a list of some of the authorities we have examined 
and considered in connection with this case, and which are referred 
to as supporting or illustrating the views we have expressed and the 
conclusion we have reached. 

It is therefore ordered that the judgment of the circuit court be 
affirmed, except as to the compounding of the interest, and that the 
circuit court order execution against the parties in accordance with 
the directions in the foregoing opinion, and that defendant in error 
pay the costs of this court herein. 


Babbitt v. Finn, 101 U. S. 7; Blossom v. Railroad Co., 1 Wall. 655; Tidd, Pr. 
cc. 43, 44; Rev. St. U. S. §§ 716, 914, 1000; Sup. Ct. Rule 29, 3 Sup. Ct. Rep. 
xvi.; Code Ala. 1886, §§& 3623, 3661; Railroad Co. v. Horst. 93 U. S. 291; Nudd 
v. Burrows, 91 U. S. 426; Beall v. New Mexico, 16 Wall. 535; Smith v. Gaines, 
93 U. S. 341; Gwin v. Breedlove, 2 How. 29; Amis v. Smith, 16 Pet. 303; 
Crawford v. Kirksey, 55 Ala. 291; Hughes v. Hatchett, Id. 546. 
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(56 Fed. 796, — U. S. App. —.) 
WITTICH v. ALLISON et al. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 134. 


Account STATED—PLEADING AND PROOF—FOLLOWING STATE PRACTICE. 
Under the rules conforming the practice of the federal circuit courts 
in Florida, in auctions at law, to the state laws and practice, the defend- 
ant in an action on an account stated may show, under the plea of ‘‘never 
was indebted,” that the accounts are incorrect. 


In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

At Law. Action by Robert Allison, A. S. Cousland, and Robert 
Hamilton, late copartners under the style of Allison, Cousland & 
Hamilton, subjects of the queen of Great Britain, against W. L. 
Wittich, a citizen of Florida. Judgment for plaintiffs, and defend- 
ant brings error. Reversed. 


W. A. Blount, (Blount & Blount, on the brief.) for plaintiff in error. 
Richard L. Campbell, for defendants in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


McCORMICK, Circuit Judge. On 27th July, 1889, the defend- 
ants in error, who were plaintiffs in the circuit court, brought 
suit against the plaintiff in error, who was defendant in the circuit 
court. After the filing of their declaration, and adding a fourth 
count thereto, they withdrew the other counts. The fourth count 
was upon a stated account, the particulars of which are an account 
dated 31st December, 1886, showing a balance of £6,198. 2s. 6d. One 
plea to the fourth count alleges “that the stated account is not a 
true and correct statement, but contains charges which should 
not have been made, and omits credits which should have been given 
defendant, which charges and credits are set forth in Exhibits A 
and B, hereto attached, and made a part hereof.” Another plea, 
which applies to the fourth count, alleges that plaintiffs failed and 
neglected to sell within a reasonable time certain cargoes, although 
the same could have been sold, and then sold the same at a much 
less price than could have been obtained, had they been sold ina 
reasonable time, and that during the delay charges and expenses 
accumulated, “the particulars of which loss are set forth in Exhibit 
A, hereto attached.” The 15 items embraced in Exhibit A are 
therein thus generalized: “Amount lost by deterioration of cargoes 
and accumulation of expenses, and costs by delay in selling cargoes, 
and loss by selling at less than the market rate.” The items in 
Exhibit B are thereby thus generalized: “Difference in interest 
between what they agreed to charge, and what they did charge, 
on 50 cargoes, cost, freight, and insurance.” 

These pleas were met by replications which allege that the ac- 
count which is the subject of the fourth count was received by de- 
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fendant on 5th of February, 1887, and that defendant made no objec- 
tion to it until after the institution of this suit; that the balance 
with which that account begins is the result of a series oi accounts 
current rendered annually, beginning with one dated 31st December, 
1882, and that all those accounts were received by defendant with- 
out objection until after the institution of this suit; that the pro- 
ceeds of the sales of each of the cargoes mentioned in the schedules 
attached to the pleas were stated in those several accounts cur- 
rent excepting the cargoes of the Macedon, Nimrod, Lydia, and 
Gladstone; and that the accounts of the sales of these cargoes 
(which do not enter into the account stated, sued upon) were re- 
ceived by defendant—the latest, in the spring of 1888—witnout ob- 
jection, until the filing of his plea,—and offers to debit and credit 
the account sued upon with the balances presented by the said 
several accounts of sales. Furthermore, it is alleged that the rate 
of interest, 5 per cent., is plainly stated in each of said accounts; 
and all the accounts are made parts of the replications. Demurrers 
to the replications were overruled, and thereupon the defendant 
filed the plea of “never was indebted.” The plaintiffs submitted 
to the jury all the accounts current and accounts of sales above 
mentioned, accompanied by defendant’s answers to interrogatories, 
to which the accounts were attached, showing that he received 
said accounts by mail, and that his letter book shows no acknowl- 
edgment of same, and he has no recollection of such acknowledg- 
ment. The bill of exceptions shows that: 

“The plaintiffs having rested their case, the defendant thereupon, to main- 
tain the issues on his part to be maintained, produced and caused to be sworn 
the defendant as a witness in his own behalf, and thereupon the defendant, by 
his attorney, offered to prove by the said witness that the account attached 
to the fourth count of the declaration was erroneous and incorrect, in that 
the balance with which it begins is the balance of an account of plaintiffs 
against defendant, which contained incorrect, erroneous, and excessive charges 
against the defendant, and failed to give credits to the defendant for sums 
for which he was justly and legally entitled to credit. To the giving of which 
testimony the plaintiffs, by their attorney, objected; and the said judge did 
then and there deliver his opinion, and sustain the said objection, and refused 
to admit the said witness to so testify. And the defendant further offered 
to prove by the said witness that the accounts attached to the fourth count 
of the declaration were incorrect and erroneous because they contained in 
themselves incorrect, erroneous, and excessive charges against the defendant, 
and failed to give credits to the defendant for sums for which he was justly 
and legally entitled to credit. To the giving of which testimony the plaintiffs, 
by their attorney, objected, and the said judge did then and there deliver his 
opinion, and sustain the said objection, and refused to admit the said witness 
to so testify. And the defendant further offered to prove by the said witness 
that the accounts introduced in evidence by the plaintiffs to defendant for 
the cargoes of the Macedon, Nimrod, Lydia, and Gladstone were incorrect and 
erroneous, in that they, and each of them, contained incorrect, erroneous, 
and excessive charges against the defendant, and failed to give credits to the 
defendant for sums for which he was justly and legally entitled to credit. To 
the giving of which testimony the plaintiffs, by their attorney, objected, and 
the said judge did then and there deliver his opinion, and sustain the said 
objection, and refused to admit the said witness to so testify. And the de- 
fendant further offered to prove that the said accounts mentioned above 
were erroneous and incorrect in that they, and the accounts of which they were 
continuations, contained incorrect, erroneous, and excessive charges against 
the defendant in respect to the following cargoes alleged to be accounted for 
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in them and said precedent accounts, to wit, the cargoes of the Pegassus, 
Abbotsford, Macedon, Red Cross, Maxwell, British Princess, Louisa Fletcher, 
Mary Stewart, Nimrod, Varonica, Gladstone, Virginia, Kate Cann, Lydia, and 
Jane Law, and failed to give credits to defendant for sums for which he was 
justly and legally entitled to credit in respect to said cargoes. To the giving 
of which testimony the plaintiffs, by their attorney, objected, and the said 
judge did then and there deliver his opinion, and sustain the said objection, 
and refused to admit the said witness to so testify. To which opinions and 
decisions of the said judge the said defendant, by his said attorney, did then 
and there except.” 


Under direction of the court there was a verdict for the plaintiffs, 
on which judgment was rendered against the defendant for $36,- 
003.25 and costs, to reverse which the defendant has brought the 
case here on writ of error. 

Of the errors assigned, we will only notice the first three, and 
treat these as one, to the effect that the circuit court erred in ex- 
cluding the testimony offered by the defendant below, plaintiff in 
error. In our opinion, this assignment of error is well taken, and 
the judgment of the circuit court must be reversed on account of the 
error in excluding said testimony. The rules of practice for the 
government of the circuit courts in common-law actions, in force ip 
Florida, prescribe: 

“The plea of ‘never was indebted’ shall be applicable to. the declarations 
embraced in forms from one to twelve inclusive, as prescribed in section 75 
of chapter 1096 of the Laws of Florida, and to those of a like nature, em- 
bracing generally causes of action which constitute the foundation for an 
action of debt on simple contracts, except bills of exchange and promissory 
notes. To such causes of action the plea of nonassumpsit shall be inadmis- 
sible, and the plea of ‘never was indebted’ will operate as a denial of those 


matters of fact from which the liability of the defendant arises.” Rules of 
Practice, etc., page 21. 


One of the forms referred to in the rule just quoted is thus ex- 
pressed in the statute: 


(6) “Account stated. Money found to be due from the defendant to the 
plaintiff on accounts stated between them.” McClel. Dig. Fla. p. 818. 


In Thomas v. Hawkes, 8 Mees. & W. 140, it was said, the barons 
all concurring: 

“It cannot be contended that from the mere statement of an account a 
debt arises. The averment of the declaration is not merely that an account 
was stated, but that the defendants were indebted upon it. How can the 
defendants confess and avoid this allegation? They must confess the being 
indebted. Then, how could they avoid it? They were entitled, therefore, 
under the geueral issue, to show that the account did not show them to be 
indebted, because it was not correct.” 


This case is quoted with approval in Wilson v. Wilson, 14 C. B. 
625, and seems to be in line with Smith v. Winter, 12 C. B. 487; 
and we have not been referred to any case, or been able to find any, 
where the doctrine of the cases just cited has been questioned. 

There is nothing in rule 66, relied on by defendants in error, to 
qualify the application of this doctrine in the trial of common-law 
actions in Florida. It requires that, in every species of action 
on contract, all matters in confession and avoidance shall be spe- 
cially pleaded. This matter is not in confession and avoidance. 
The allegation of the declaration is that on a day and year named 
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“the defendant was indebted to the plaintiffs in the sum of 
£6,198 2s. 6d. sterling, equal to $29,751, for money found to be due 
from the defendant to the plaintiffs on an account stated between 
them.” As Baron Alderson said in the case of Thomas v. Hawkes, 
supra, how can the defendant confess and avoid the allegation that 
he is indebted on these accounts stated? He is entitled, therefore, 
under the plea of “never was indebted,” to show that the accounts do 
not show him to be indebted, because they are not correct. The 
burden is put on the defendant to show this; the account stated 
having made a prima facie case, and shifted the burden of proof. 
But the defendant must be permitted to show that it is not correct, 
if he can; and in Florida, as we construe her laws and rules of 
practice, he may do this under the plea of “never was indebted.” 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial in conformity with this opinion. 


(56 Fed. 799, — U. S. App. —.) 
TEXAS & P. R. CO. v. BRYANT. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 122. 


RAILROAD COMPANIES — NEGLIGENCE — ACCIDENT AT CROsstNG — SUFFICIENCY 
oF WHISTLE—TEXAS STATUTE. 

Under 2 Sayles’ Civil St. Tex. art. 4232, which provides that a whistle 
shall be blown by approaching locomotives at a distance of at least 80 
rods from any place where a public road crosses the railway, the sound- 
ing of the whistle at a greater distance than 80 rods, but within such 
distance that a traveler on the highway approaching the crossing. pos- 
sessed of ordinarily good hearing, could have heard it, is a sufficient 
compliance with the statute. 


In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

At Law. Action by C. R. Bryant against the Texas & Pacific 
Railroad Company for negligence causing the injury of plaintiff. 
Judgment for plaintiff. Defendant brings error. Reversed. 


T. J. Freeman, (P. B. Muse and F. C. Dillard, on the brief,) for 
plaintiff in error. 

James G. Dudley, (C. Edmundson and Silas Hare, Jr., on the 
brief,) for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


McCORMICK, Circuit Judge. The defendant in error sued to re- 
cover damages for personal injuries received by coming in con- 
tact with a moving train on the railroad track of the plaintiff 
in error. The only negligence attempted to be proved against the 
plaintiff in error was the failure of plaintiff's servants to give the 
required signals of the train’s approach to the crossing of the 
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public road on which defendant in error was traveling. This public 
road crossed the plaintiffs track 222 yards from a way station 
on plaintiffs road, where its trains stop, this crossing being be- 
tween said station and the moving train. The required signal is 
thus defined in the statute in force where this injury occurred: 


“A bell of at least thirty pounds weight, or a steam whistle, shall be 
placed on each locomotive engine and the whistle shall be blown, or the bell 
rung, at the distance of at least eighty rods from the place where the rail- 
road shall cross any public road or street, and that such bell shall be kept 
ringing until it shall have crossed such public rond or stopped, and each 
locomotive engine approaching a place where two lines of railway cross each 
other, shall, before reaching said railroad crossing, be brought to a full stop; 
and any engineer having charge of such engine, and neglecting to comply 
with any of the provisions of this act, shall be fined in any sum not less 
than five nor more than one hundred dollars for such neglect, and the cor- 
poration operating such railroad shall be liable for all damages which shall 
be sustained by any person by reason of such neglect.” 2 Sayles’ Civil St. 
Tex. art. 4232. 


The train was a regular train, running on time, and expected 
to arrive at the hour it did arrive at the station near which the 
collision occurred. There is no proof that it was running at an 
unusual or unlawful rate of speed. There is conclusive proof that 
it had signaled its approach to the station and the public road 
and street crossings near the station by one blast of a steam 
whistle, which was heard by many people in the depot and in the 
town, 700 feet further away than the point where the collision oc- 
curred. No question is made as to the sufficiency of the steam 
whistle, and on the trial the question as to the railroad company’s 
negligence was reduced down to the inquiry whether the signal 
was given at a point too remote from the crossing. The defend- 
ant in error did not hear the signal at all; did not see the train . 
until just before it struck him. It is not contended that the point 
where the signal was sounded was so near the crossing that the 
defendant in error could not have kept out of the way, or got out 
of the way, if he had heard it; there being no question as to the 
fact that the required steam whistle was blown to signal the ap- 
proach of the train to the station, and immediately adjacent 
crossings, and that it was so blown at a point not so near the cross- 
ing that the party injured could not have availed of it, if he had 
heard it, and that it was so blown that many other persons, further 
away, heard it. The only ground on which the charge of negli- 
gence of the company’s servants could be claimed, in this state 
of the proof, was that it was blown at a point so distant from the 
crossing that a person whose sense of hearing was ordinarily good, 
traveling in a wagon in the customary way, and exercising the 
care and caution that a man of ordinary prudence would exercise 
in approaching that railroad track at that point, might well have 
not heard it. There was proof tending to show that only one 
whistle was blown, and that it was one long blast of the whistle, 
customary to be given for stopping at way stations, and that this 
was given not further than 141 rods, or 2,334 feet, from the sta- 
tion, and not further than 101 rods, or 1,668 feet, from the crossing 
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where the injury was received. In this state of the case and of the 
proof, the circuit court charged the jury: 

“The defendant could give signal of its approach by either ringing the bel? 
or blowing the whistle. The object of said whistle was to give a traveler 
on the highway notice of the approach of the engine. If the defendant saw 
fit to use the whistle as a signal, then such whistle must be sounded at a 
distance of, approximately, eighty rods from the crossing, and within such 
distance from it as to be heard by a man of ordinarily good hearing, travel- 
ing upon the highway as persons ordinarily travel, and if this was done the 
ee of the law would have been met, though plaintiff may not 

ve heard it.” 


And refused to charge, as requested by plaintiff in error: 


“It was the duty of defendant’s employes operating the engine which came 
in contact with plaintiff's wagon to give signal of its approach by either ring- 
ing the bell or blowing the whistle. If they used the latter signal, it was 
their duty to sound the whistle at a distance at least eighty rods from the 
crossing. If they did sound the whistle at at least this distance, and within 
such distance that it could well have been heard by a man of ordinarily good 
hearing at the crossing, this would be a fulfillment of its duty, and in this 
event you will find for defendant. The law does not require that the whistle 
be sounded at exactly eighty rods. The object of the whistle is to protect 
a traveler on the highway, approaching the crossing, and if the whistle is 
sounded at a point of more than eighty rods from the crossing, but at such 
distance beyond that it could well have been heard at said crossing by a man 
of ordinarily good hearing, this would be a compliance with the law.” 


There was proof tending to show that the weather was cold, 
and that the defendant in error, a man 65 years old, had the collar 
of his overcoat turned up about his ears, and his cap pulled down 
over his ears, to protect them from the cold; that he was traveling 
in a two-horse wagon, at a slow pace, with a hedge and houses 
between him and that part of the track on which the train 
was approaching; that at the station, with its head towards the 
highway he was on, stood an engine, with steam up and escaping. 
In this state of the proof the circuit court charged the jury: 

“If you believe from the evidence that the whistle was not blown at a 
distance of eighty rods beyond the crossing, but was blown at a distance 
greater than this, and a man of ordinarily good hearing, circumstanced as 


plaintiff was, would not have heard it, then find for the plaintiff. unless 
you believe from the evidence that he was guilty of contributory negligence.” 


And refused the plaintiff in error’s request to charge: 


“If the whistle blew at a distance of at least eighty rods before reaching 
the crossing, and within such distance from it that a traveler of ordinarily 
good hearing, on the highway approaching the crossing, could well have 
heard it, this would meet the requirements of the law, and it matters not 
that the plaintiff actually might not have heard it.” 


It is shown that the defendant in error received severe injuries, 
and it is conceded that, if the plaintiff in error is liable, the damages 
found by the jury are not excessive. The principles and rules ap- 
plicable to the trial of such cases have been stated and discussed 
in so many reported cases that they are generally well understood, 
and concurred in, by the members of the legal profession, at the bar 
and on the bench.—so well understood and assented to that the 
citation of authority is now, in most cases, unnecessary. The in- 
stitution, conduct, and frequent result of this kind of litigation has 
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been such that many appellate courts and trial courts must have 
recognized the force with which it impresses on trial courts the duty 
of applying the law sharply in instructions to the jury, and while 
refraining carefully, as they must, from invading the province of the 
jury, to so charge the law that intelligent laymen on the jury cannot 
well err in applying it to the evidence, not only to avoid misleading 
the jury, but to guard them against going wrong by reason of their 
want of knowledge of the principles and rules applicable to the 
particular proof in the case on trial. The most correct statement 
of general principles and ordinary rules, applicable, in a general 
way, to the whole proof in a case on trial, is often not sufficient. 
It nearly always happens that many points necessary to be proved 
in @ case either never were disputed, or are lifted out of real issue 
by the proof. As to the questions of law, parties well advised do 
not often materially differ on most of these in a case. The at- 
torneys and the trial judge understand this, and understand it so 
well that the trial judge may find it difficult to realize that the most 
intelligent uninstructed jury may have their view of the real issues 
greatly obscured by these matters of law and fact about which, 
at the close of the evidence, there is really no dispute. Therefore, 
it is the duty of the trial courts to bring these real issues clearly 
to the attention of the jury; and especially in those personal injury 
cases, where the liability rests, often, not on any issue as to the 
fact or extent of the injury, but on the proof of negligence on the 
part of the party sued, care should be taken to bring to a focus, on 
the real issue in the case, the light of instructions applicable to all 
the material evidence on that issue. In the case we are consider- 
ing, if there was any evidence showing, or tending to show, negli- 
gence on the part of the plaintiff in error, it seems to us that it was 
due the plaintiff in error that the trial judge should have charged 
the jury substantially as requested in the two requests quoted 
above, and that the charges he did give did not sufficiently embody 
the requested charges. The danger against which the plaintiff 
in error wished to guard, and against which it was entitled to be 
guarded, was that the jury might conclude that, although near 
enough to be actually heard by many people further off than the 
defendant in error, yet, as the defendant in error did not hear it, 
and the whistle was actually blown at a distance considerably more 
than 80 rods from the crossing, such sounding of the whistle was not 
a compliance with the statutory rule, and the failure to comply 
was such negligence as made the company liable. The charge 
given not only does not sufficiently guard this point, but goes beyond 
the statute, in instructing that “such whistle must be sounded at a 
distance of, approximately, eighty rods from the crossing.” If there 
had been any contention or question that the whistle was not sound- 
ed soon enough, or while the train was yet far enough away to give 
the traveler time to provide for his safety, the charge given would 
have been favorable to the plaintiff in error, and it could not, in that 
case, have complained. Such, however, was not the contention, 
and the charge given puts a more severe rule on the company than 
the statute or the reason of the case requires. The same or a 
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kindred objection attaches to the giving of the other charge quoted, 
and the refusal of the requested charge. This charge of the court 
put on the company possibly at least a severer rule than the statute 
and reason imposes. One of the circumstances of the plaintiff below 
was that he had his overcoat collar turned up about his ears, and 
his cap pulled down over them. It is matter of common knowledye 
that such protection of the ears against the mid-winter air on the 
highways in the plains of north Texas does not aid the ear in 
catching even the sound of the whistle of a locomotive engine. In 
giving the charges and refusing the request specified, we consider 
the circuit court erred, to the injury of the plaintiff in error; and 
therefore the judgment of the circuit court is reversed, and the cause. 
is remanded for a new trial. 





(56 Fed. 804, — U. S. App. —.) 
_ CLEVELAND, C., C. & ST. L. RY. CO. v. BROWN. 
(Circuit Court of Appeals, Seventh Circuit. February 18, 1893.) 
No. 72. 


1. MASTER AND SERVANT—FELLOW SERVANT—FOREMAN OF GANG. 
The foreman of a gang of 20 railroad laborers, who hires and discharges. 
the men under him, keeps their time, and directs and controls their move- 
ments, is not their fellow-servant. 


2. SaME—NEGLIGENCE OF MAsTER—EVIDENCE. 

Seven or eight laborers for a railroad company were set at work by 
their foreman tearing down a heavy shed, 60 to 70 feet long, by sawing 
it asunder in the middle, cutting off the supporting posts, and then 
pushing it over in a direction against the wind. The only tools fur- 
nished for the work were four axes, one saw, one crowbar, one 
pinchbar, hammers, a maul, and two pieces of unsound plank, picked 
up for the occasion. The shed fell in the wrong direction, and in- 
jured one of the laborers. Held, that the evidence justified a verdict 
finding the company guilty of negligence. 

8. SamE—CONTRIBUTORY NEGLIGENCE—EVIDENCE. 

The laborer who was injured had been on the roof of the shed sawing 
the roof, and, when he finished the sawing, he was directed by the fore- 
man to come down and chop one of the posts. After he had struck a 
few blows, the shed fell and caught him. He did not know that while 
he was on the roof the other men had cut the other posts. Held, that the 
jury were justified in finding that he was not guilty of contributory negli- 
ence. 

4. MEASURE OF DAMAGES FOR PERSONAL INJURIES. 

Seventy-five hundred dollars is not excessive damages for injuring a 

‘uilroad laborer so that he becomes paralytic. 


In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

At Law. Action on the case by Millard F. Brown against the 
Cleveland, Cincinnati, Chicago & St. Louis Railway Company for 
personal injuries. Plaintiff obtained judgment. Defendant brings 
error. Affirmed. 
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‘John M. Lansden, for plaintiff in error. 
Boyer & Butler, for defendant in error. 


Before GRESHAM and WOODS, Circuit Judges, and BUNN, 
District Judge. 


BUNN, District Judge. This is an action for damages sustained 
by the defendant in error on account of an injury to his person re- 
ceived while in the employ of the plaintiff in error, caused by the 
falling of a shed, which he, together with several other employes 
of the railroad company, was engaged in taking down. The usual 
questions regarding the negligence of the company and contrib- 
utory negligence on the part of the person sustaining the injury 
are the ones that were in issue in the court below, and the ones 
which have been presented for review by this court. These, with 
one exception, are questions of fact, and we think were fairly 
submitted to, and determined by, the jury. There was a verdict 
in favor of the plaintiff below for $7,500, which we think the court 
properly refused to set aside. The evidence shows that when the 
accident happened, on November 18, 1889, the railroad company 
had in its employ one Patrick Scullen, as boss or foreman of a 
gang of some 20 men, employed in various work for the company, 
such as driving piles and building trestle work, laying ties, building 
and tearing down sheds, etc. Scullen hired and discharged the 
men under him, kept their time, and directed and controlled all 
their movements. Brown, the plaintiff below, was one of this 
gang of men, known, as he says, as the “bridge gang,” and had 
been so from about the 15th of October of that year. They had, 
immediately preceding the time of this accident, been engaged in 
the construction of trestle work and a shed at Cairo. On Novem- 
ber 18th, Scullen set to work, with seven or eight men under him, 
to take down a shed at North Cairo, standing between two tracks, 
which the company had used for the transfer of freight from one 
track to another, but which it did not need, and some of the plank 
and other material of which it wanted to use elsewhere. 

It was an open shed, about 120 feet in length, supported by 8x10 
oak posts, running through the center, and extending from 
the roof down through and below the floor or platform, where 
they were framed into sleepers or timbers lying crosswise upon 
the ground. The floor was about 4 feet above the ground, and 
constructed of thick oak plank, resting upon joists supported by 
stilts or piling. The posts running through the center and sup- 
porting the entire weight of the structure were about 15 feet apart, 
extending along the center line of the roof and platform. Along 
and on the tops of these posts extended 4x6 pine plates or timbers, 
constituting a center plate, and near the tops of the posts, and 
fastened to them, were caps or cross-arm pieces 12 feet long, 
and on the ends of these were fastened smaller plates, and on the 
center and side plates rafters were laid and fastened 2 feet apart, 
and on this frame work rested the roof, sloping both ways from 
the center, made of 7-8 inch cypress boards, covered with tar paper 
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and a coating of gravel, making the roof in all abcut 13 inches m 
thickness. The shed was wholly open both at the sides and ends, 
and rested with its entire weight upon the posts extending through 
the center. 

It appears from the evidence that Scullen’s plan was to take 
down the north portion, or about 60 to 70 feet in length of this 
shed, by sawing the roof in two, cutting some of the braces, and 
ehopping with axes the supporting posts above the platform, and 
then, at the proper moment, by means of shores, to push the build- 
ing over to one side. To this end, as soon as the men were on 
the ground, he set them at work to accomplish this purpose. Some 
were directed to chop the posts, some to saw the braces, and still 
others to saw the roof in two. The plaintiff, Brown, was at once 
directed by Scullen to go upon the roof, and to saw it in two, which 
he did. After a little time, Charles Mahon was sent up to assist 
him. Brown says he did all the sawing with a crosscut saw un- 
til the roof was sawed in two; that he used an iron crow or pinch- 
bar to tear the paper and gravel up, so that he could saw the roof. 
He testifies—and there is nothing to contradict his statement— 
that he had never seen the shed before; that he was wholly new 
to that business, having been a farmer previously, and sometimes 
working on a steamboat; that he knew nothing of what Scullen’s 
plan was for taking down the shed, but simply obeyed Scullen’s 
orders, as did the other men; and there is similar testimony by 
the other witnesses; that he (Brown) was the first to go on the 
roof, and the last to come down; that, when he had finished the 
sawing, he came down, and found Scullen and the other men out- 
side the shed; that when he was on the roof he could hear nothing 
and see nothing of what had been done or what was going on be- 
low; that when he came down, and got within 10 feet of where 
Scullen and Charley Mahon were standing, Scullen told Mahon 
to cut the post; that, upcn Mahon replying that “he was no good 
with an axe,” Scullen told him (Brown) to “get the axe, and cut 
a little more on this side;” that he then took the axe, and struck 
a few blows, when the shed fell and caught him; that, while he 
was doing the chopping, Scullen was near by, outside on the rail- 
road track, east of the shed, where he and the other men had a 
plank which they were using as a shore or brace, having one end 
against the railroad track and the other against the shed; that 
the post which he chopped had been cut before on both sides; and 
that he gave it three or four blows, when the shed fell, but does 
not think he cut it off, but thinks that it broke off. 

It is in evidence that the post which the plaintiff chopped came 
down when the shed fell, and broke through the plank platform, 
and that Brown was caught and doubled up with his breast on his 
knees for some time before the men were able to get him out, and 
that he was badly injured, and became paralytic. 

One point counsel for plaintiff in error make is that the damages 
are excessive, but this contention was not pressed on the hearing, 
and the court is of opinion that there is little support or countenance 
for it in the evidence. 
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There is not much conflict in the testimony, and no dispute about 
the leading facts. The only machinery, tools, or appliances fur- 
nished by the company, or used by Scullen in taking down the build- 
ing, was a crosscut saw, four axes, one crow, one pinchbar, hammers, 
a maul, and two pieces of old plank, picked up in the vicinity for 
the occasion, and which the evidence tends to show were unsound 
and partially rotten. 

The contention of the plaintiff in error is that there was no negli- 
gence shown on the part of the company; that, allowing Scullen 
to have been guilty of negligence, his negligence, he being a fellow 
workman with Brown, is not chargeable to the company; and that 
the negligence of Brown contributed to produce the injury. The 
court is of the opinion that no branch or portion of this contention 
can be sustained as a matter of law; and the court cannot review 
the case upon the facts, except to see that the verdict is not unsup- 
ported by the testimony. 

The jury were clearly justified in finding that Patrick Scullen 
was guilty of negligence in trying to take down the shed in the 
manner adopted, without other and better implements and appli- 
ances for such a work; and we think the circuit judge properly ruled 
that, under the facts as they appeared from the testimony, Scullen, 
as foreman for the purpose of that work, stood in the place of the 
company, and was not merely a fellow servant with Brown. That 
is according to the law in Illinois, as settled by the highest court 
in that state in several adjudged cases. See Railroad Co. v. 
Mav, 108 01. 298; Railway Co. v. Hawk, 121 Ill. 263, 12 N. E. Rep. 
253; Coal Co. v. Wombacher, 134 Ill. 57, 24 N. E. Rep. 627. And 
the doctrine of these cases is substantially that of the United States 
supreme court in Railway Co. v. Ross, 112 U.S. 377, 5 Sup. Ct. Rep. 
184, which we think controls this case. This is in accordance also 
with the rule adopted in the United States circuit court and circuit 
courts of appeal, and the weight of authority generally in this coun- 
try. Woods v. Lindvall, 1 C. C. A. 37, 48 Fed. Rep. 62; Borgman v. 
Railway Co., 41 Fed. Rep. 667. If, then, Scullen stood for the com- 
pany, it follows that the company is responsible for his negligence, 
if the accident was caused by it, unless the negligence of Brown 
contributed. The jury were justified by the evidence in finding, 
as they must have found, that Scullen, in planning to take down the 
shed in the manner indicated, with the meager tools and limited 
appliances employed, was guilty of negligence in exposing the men 
under him to such unnecessary hazard. 

Perhaps some labor and expense could be saved by taking the shed 
down by sawing the roof, and sawing and chopping the braces and 
posts, and pushing the shed over, provided suitable care had been 
taken in supplying machinery and appliances for the purpose and 
in the execution of the work. But here was a heavy and unwieldy 
structure, 60 to 70 feet in length, and the plan was to cut away the 
support, and, at the proper moment of weakening, to push the build- 
ing over; and the only means used for the purpose were these few 
tools and the two pieces of plank for shores. No doubt, the jury 
believed there should have been, if not more men, at least more and 
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better timbers to be used as temporary support for the roof through 
the center, so that, when the posts were cut, there would be some- 
thing to prevent the building from falling, as it did fall, while they 
were trying to push it over, and some others to use for shores at 
different points on the side. The evidence shows also that the wind 
was blowing at the time in a direction opposite to the one in which 
the shed was to be pushed over, which no doubt complicated the 
situation, and rendered care and caution all the more necessary. 
The entire scheme and the direction for its execution were those of 
Scullen. The evidence shows that neither Brown nor the other men 
knew anything about them, except as the work proceeded, or had 
anything to do but to obey Scullen’s orders. The roof might have 
been sawed asunder on a diagonal instead of straight line, in such 
way as to prevent its falling or being blown over in the wrong di- 
rection; and other obvious precautions might and should have been 
employed by Scullen to guard against the accident which happened, 
and which he ought to have apprehended. 

The question of contributory negligence was properly submitted 
to the jury, and we have no power or wish to disturb the finding. 
Indeed, we think it fairly supported by the evidence. Brown had 
done the work assigned to him. While sawing the roof he had no 
opportunity of knowing what had been done below; at least, he 
so testifies, and there is no evidence to the contrary. He did not 
know what braces or posts had been chopped, and had no reason to 
suppose that his cutting one of the several posts, as directed by 
Scullen, would cause the structure to fall. Scullen should have 
known of that danger, and provided against it. He was in a safe 
place himself, but he sent Brown to a point of great danger, in cir- 
cumstances where a skillful and prudent man would have done other- 
wise. He says he told Brown to cut the post a little, and Brown 
says he cut it a little; just how much does not appear, or whether he 
cut it off. He testifies that he does not recollect about seeing the 
post come in two, for three or four inches were holding; that he 
struck three or four blows, and the shed caught him; that he does 
not know whether the post broke off or not, but that he knows he 
never chopped it in two, for there was too much wood for the three 
or four blows he gave it to cut it in two,—too much timber left. 
Nor does it appear with any certainty how much the other posts 
had been cut. Witness Charles Mahon, who came from the roof 
before Brown, says they were all chopped, more or less; that some 
had been chopped in halves, others about two-thirds, as near as he 
could remember. He also says the wind was blowing in the opposite 
direction, and they did not have men enough there to use the plank, 
as he says could be very easily seen, as the biggest part of the shed 
fell on the opposite side of what it was intended to fall. How it was 
expected, without rope or windlass or other means than those pro- 
vided, and with five or six 8x10 dry oak posts but partly cut, to push 
the shed over in safety, it is difficult to perceive. Scullen stood but 
a few feet from Brown when he was doing the cutting, without giv- 
ing any orders to stop. He was presumably directing and control- 
ling the cutting from first to last, and the jury were clearly justified 
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in finding that everything done by Brown was done under Scullen’s 
authority and direction, in ignorance of the danger which Scullen 
ought to have recognized. 

The judgment of the circuit court is affirmed, with costs. 


— ED 


(56 Fed. 808, — U. S. App. —.) 
LOUISVILLE & N. R. CO. v. STEWART. 
(Circuit Court of Appeals, Seventh Circuit. May 2, 1893.) 
No. 7. 


DECLARATIONS AS EVIDENCE—RES GESTAE. 

In an action against a railroad company for injuries alleged to have 
been caused by the defective condition of a locomotive engine, declara- 
tions as to the condition of the engine by engineers in charge of it, made 
at various times from six hours to five months before the accident, are in- 
admissible in evidence aguinst the company, not being part of the res 
gestae, nor within the scope of the engineers’ agency. 


In Error to the Circuit Court of the United States for the Southern 
District of Ilinois. . 

At Law. Action on the case by James H. Stewart against the 
Louisville & Nashville Railroad Company to recover damages for 
personal injuries. Plaintiff obtained judgment. Defendant brings 
error. Reversed. 


J. M. Hamill, for plaintiff in error. 
George B. Leonard, for defendant in error. 


Before GRESHAM, Circuit Judge, and BLODGETT and JEN- 
KINS, District Judges. 


JENKINS, District Judge. The accident to the defendant in 
error, for which damages are here sought to be recovered, occurred 
while he was a brakeman in the service of the plaintiff in error, 
and either in the attempt to get upon a moving engine or in being 
thrown from the engine while standing upon the steps, the engine 
being in motion. It is charged that this resulted from the negli- 
gent and sudden starting of the engine, which was out of repair, 
and, by reason of the steam valves leaking steam, could not be 
properly controlled in starting or reversing her motion, and by 
running the engine violently backward over broken and defective 
rails. The negligence charged is threefold: First, operating a de- 
fective engine; second, negligence in the operation of the engine; 
third, a defective roadbed. At the trial the evidence was directed 
chiefly to the condition of the engine. Substantially all the testi- 
mony on the part of the defendant in error going to that fact con- 
sisted in declarations, admitted under objections, of several engi- 
neers having charge of the engine at different times. These decla- 
rations were made at various periods from six hours to five months 
prior to the accident. We are of opinion that this testimony was 
improper, and should have been excluded. The declarations were 
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no part of the res gestae. They do not relate to anything occurring 
at the time of the accident and in connection therewith, but to al- 
leged defects in the engine, and were made long before the accident. 
None of these engineers stood in the place of the railway company for 
the purpose of admitting its negligence. They had no authority 
to bind the company, except by such acts as were within the scupe of 
the delegated authority, and in regard to a transaction then pending 
et dum fervet opus. Packet Co. v. Clough, 20 Wall. 540; Railroad 
Co. v. O’Brien, 119 U. S. 99, 7 Sup. Ct. Rep. 118; Insurance Co. v. 
Smith, 124 U. S. 405, 424, 8 Sup. Ct. Rep. 534. 

The declaration of the engineer to the plaintiff upon the morn- 
ing of the accident, and some six hours prior thereto, to the effect 
that the engine would soon go to the shop for repairs, was also im- 
properly admitted. His duty involved the management and opera- 
tion of the engine; not its repair. It was not within the scope of 
his agency to give assurance to the defendant in error of the repair 
of the engine, so as to warrant the latter to continue in a serv- 
ice dangerous by reason of a defective engine, for such a period 
after the promise as it would be reasonable to allow for its perform- 
ance. i 

The admission of the engineer’s declaration to the defendant 
in error of the promise of the master mechanic to repair the engine 
was also erroneous upon the ground first stated. 

Serious objections to the charge of the court to the jury were 
urged at the hearing. As, however, there must result a new trial, 
which may present the case in a different aspect, we do not deem 
it needful at this time to express an opinion upon the charge. 

The judgment is reversed, and the cause remanded, with direc- 
tions to award a new trial. 





(56 Fed. 810, — U. S. App. —.) 
WHAT CHEER COAL CO. v. JOHNSON. 
(Circuit Court of Appeals, Highth Circuit. June 26, 1893.) 
No. 220. 


1. MASTER AND SERVANT—FELLOW SERVANTS—MINB FOREMAN AND LABORER. 
A “foreman” in a coal mine, whose duty it is to direct 10 or 12 men 
what work to do, and to prop the roofs of rooms with timber, and inspect 
them, and drill holes in the face of the rooms, charge them with powder, 
and fire them, but who is subject to the orders of the pit boss and the 
superintendent of the mine, is the fellow servant of a laborer under his 
direction, who is injured while shoveling and removing coal and dirt, 
and assisting the foreman in his work. Railroad Co. v. Baugh, 13 Sup. 
Ct. Rep. 914, 149 U. S. 368, followed. 
2 TRIAL—ERRONEOUS INSTRUCTIONS—PROVINCE OF JURY. 

When the trial court submits to the jury the question whether one who 
is in law a fellow servant of plaintiff, and whose negligence caused plain- 
tiffs injury,.is a vice principal, and the jury finds generally for plain- 
tiff, the judgment should be reversed on writ of error, although the ver- 
dict might have been justified on other grounds if the instruction had not 
been given. 
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& OBJECTIONS TO INSTRUCTIONS—SUFFICIENCY. 

Where a trial judge, in a part of his charge, erroneously submits to the 
jury the question whether defendant’s negligent agent is a vice principal, 
or a fellow servant with plaintiff, an exception is sufficient which is 
taken to that paragraph of the charge treating most extensively of this 
subject, “because said instruction does not properly state the rule whereby 
it is to be determined whether an employe is a coemploye or fellow serv- 
ant, said instruction going much further, as to the liability of an employer 
for acts of coemployes, than the law justifics,” in connection with a 
further exception,—that, at the time of the alleged injury, plaintiff was 
a coemploye with the man whose negligence caused the injury. 


In Error to the Circuit Court of the United States for the South- 
ern District of Iowa. 

At Law. Action by Charles A. Johnson against the What Cheer 
Coal Company for negligence resulting in plaintiff's injury. Judg- 
ment was given for plaintiff. Defendant brings error. Reversed. 

James C. Davis, (C. H. Mackey, on the brief,) for plaintiff in error. 

John W. Arctander, (Craig, McCrary & Craig, on the brief,) for 
defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


SANBORN, Circuit Judge. On October 19, 1889, Charles A. 
Johnson, the defendant in error,—hereafter called the plaintiff, 
—was injured by the fall of a portion of the roof of a room in a 
mine of the What Cheer Coal Company, the plaintiff in error. At 
the time of his injury he was an employe of the coal company, 
and was engaged with one Ford, another employe of the company, 
in preparing a place to set a drilling machine that was used to 
bore holes in the face of the room in which he was working. In 
order to set this machine, it was necessary to make a hole in the 
floor of the room for the foot of the machine, and another in the 
roof of the room for the head of the machine, which it was neces- 
sary to fasten there with a pin and screw. Ford directed the 
plaintiff to dig the hole in the floor, and, while he was proceeding 
to do so, struck the top of the room with a pick to make the nec- 
essary hole there, and this blow was followed by the fall upon 
the plaintiff of a solid mass of earth and stones, that caused his in- 
jury. The plaintiff was about 20 years old. Ford had the author- 
ity from the pit boss to direct 10 or 12 men, one of whom was the 
plaintiff, (who were engaged in this and an adjoining room,) where 
to work, and what to do. It was also his duty to prop the roofs 
of the rooms with timber; to sound and inspect them so that they 
would be safe; to drill the holes in the face of the rooms, charge 
them with powder, and fire them, at the proper times, to knock 
down the coal. lt was the duty of the plaintiff and his companions 
in those rooms to shovel and remove the coal and dirt, and to assist 
Ford in any of the work in which he was engaged, as he directed. 
Ford’s title was “foreman,” but he had no authority to hire or dis- 
charge men for the defendant. There were 75 or 80 men at work 
in the shaft which communicated with this room. John Bousted 
was the pit boss, and the immediate superior of Ford. He had 
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authority from the superintendent to direct the work of the 75 
men in this shaft, and spent all his working hours in the mine, 
examining the various rooms to see that they were safe, and di- 
recting the course of the work. One Trescott was the superin- 
tendent of the mine and Bousted’s immediate superior. He hired 
and discharged the men, and performed the usual duties of a super- 
intendent. The plaintiff charged that his injury resulted from the 
negligence of the defendant. There was a verdict and judgment 
for the plaintiff, and this writ of error was sued out to reverse it. 

The court charged the jury that if Ford was the vice principal, 
and his negligence caused the injury, the plaintiff was entitled to 
recover, unless the plaintiff's negligence contributed to his injury; 
that whether Ford was such vice principal or not was a question for 
them to determine from the evidence; that if the power of control, 
management, and direction, as to the men engaged in the work 
in the rooms under his charge, had been conferred upon Ford, and 
the duty of obedience to him exacted from the plaintiff and the 
other eight or nine men there employed, he was the vice principal 
of the defendant, whether he had a thousand men or ten men under 
him, and whether he had charge of the entire mine, or only a single 
entry or room in a mine. 

Under the late decision of the supreme court in Railroad Co. v. 
Baugh, 13 Sup. Ct. Rep. 914,1 this was error. In that case a fire- 
man was injured by the carelessness of an engineer on the same 
engine, who, under the rules of the company, was “regarded as 
conductor,” had control and direction of his engine and of his fel- 
low servant, the fireman upon it, and who acted accordingly. This 
engineer ran his engine over the railroad in disregard of his orders, 
and caused a collision, in which his fireman was injured. The 
circuit court, in its charge to the jury, gave this instruction: 

“If the injury results from negligence or carelessness on the part of one se 


placed in authority over the employe of the company who is injured as to 
direct and control that employe, then the company is liable.” 


The supreme court held this charge to be error, declared that 
the engineer and fireman were fellow servants, and reversed the 
judgment. A single extract from the opinion of the court, deliv- 
ered by Mr. Justice Brewer, will demonstrate the mistake of the 
court below. He said: 

“The truth is, the various employes of one of these large corporations are 
not graded like steps in a staircase, those on each step being, as to those on 
the step below, in the relation of masters, and not of fellow servants, and 
only those on the same steps fellow servants, because not subject to any 
control by one over the other. Prima facie, all who enter into the employ of 
a single master are engaged in a common service, and are fellow servants, 
and sme other line of demarcation than that of control must exist, to destroy 
the relation of fellow servants.” 


Ford was one of 6 or 8 foremen, each of whom had the direc- 
tion of the work of 8 or 10 men, and at the same time worked with 
them in the common employment of mining. All of these fore- 
men were controlled by the pit boss, who directed the work under- 
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ground for this corporation; and this boss was, in turn, subject 
to the direction and control of the superintendent, who seems to 
have been the general manager of the corporation. There. were 
no distinct or separate departments in the operations of this de- 
fendant, but the work of the pit boss, the foremen, and the men 
who worked with them, was homogeneous, and all directed to the 
common purpose of extracting the coal from the earth. Under 
the rule laid down in Railroad Co. v. Baugh, supra, it is only the 
directors of the corporation, or the general superintendent, in whose 
hands they place the entire management of the corporation, that 
can be held to be vice principals, in a case of this kind, where there 
is no division of the business of the corporation into distinct de- 
partments, and the court below should have instructed the jury 
that the foreman Ford was not a vice principal of the defendant, 
but a fellow servant of the plaintiff. 

It is, however, contended that this error was not prejudicial to 
the defendant, because there was evidence tending to prove vari- 
ous acts of negligence for which the defendant was liable, if this 
foreman was not a vice principal. The fact is that, upon the trial, 
issue was fairly joined upon four charges of negligence, and upon 
each of these issues the evidence was so conflicting that the jury 
might have found either way upon either of the issues. They 
were: 

(1) That Ford was a notoriously careless man, whose unfitness 
for his position the defendant must have been aware of before 
the accident, and that his negligence caused the injury. 

(2) That plaintiff was a minor, and ignorant of the danger from 
such a roof as that which fell, but defendant was aware of it, 
and of plaintiff’s ignorance, yet gave him no warning of the dan- 
ger. 
(3) That the defendant did not use ordinary care to provide a 
safe place for the plaintiff to work in, because Ford, on whom it 
imposed that duty, did not properly prop with timbers, remove 
loosened stones and earth from, or sound and inspect, the roof of 
the room where the accident happened. 

(4) That Ford’s negligence in picking at the roof to prepare a 
place to set the drilling machine, while the plaintiff was shoveling 
on the floor beneath for the same purpose, caused the injury. 

Conceding that the jury might properly have found the defend- 
ant liable here on either the 1st. 2d, or 3d of these issues, even 
if Ford was a fellow servant, the fact still remains that they may 
have found in defendant’s favor upon each of these issues, and 
have based their verdict solely upon the 4th issue; and, if so, 
that verdict was wrong. The act of Ford in picking at the roof 
while the plaintiff was shoveling upon the floor was clearly his 
personal act,—the act of the fellow servant of the plaintiff,—for 
which the defendant was in no way responsible. The risk of this 
act of negligence was one of the risks which the plaintiff volun- 
tarily assumed when he entered upon his employment; and as the 
court erroneously instructed the jury that the defendant was liable 
for this act, if it was a negligent act, and if Ford was a vice prin- 
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cipal, we cannot say that the verdict was not affected by this 
error. The verdict was general, and its generality prevents us 
from discovering upon which of these acts of negligence charged 
it was founded. A general verdict cannot be upheld where there 
are several issues tried, and upon any one of them error is com- 
mitted, in the admission or rejection of evidence, or in the charge 
of the court, because it may be that the jury founded their verdict 
upon the very issue to which the erroneous ruling related, and that 
they were controlled in their finding by that ruling. State of Mary- 
land v. Baldwin, 112 U. 8. 490, 492, 5 Sup. Ct. Rep. 278. 

It is contended that the erroneous instruction of the court was 
not properly excepted to; and the rule is invoked that where an 
exception is taken indiscriminately to a portion of the charge, em- 
bracing several distinct propositions, some of which are sound, 
and the attention of the court is not specifically called to the erro- 
neous instruction, the appellate court will not notice it. Price 
v. Pankhurst, 3 C. C. A. 551, 53 Fed. Rep. 312, and cases cited. The 
purpose of this rule is to require the party excepting to call the 
attention of the trial court sharply to the parts of the charge he 
complains of, before the jury retires, to the end that the court may 
then have an opportunity to explain, modify, or correct its charge, 
if an error has been inadvertently committed. The case at bar 
does not fall under the ban of this rule. The charge of the court 
occupies more than 12 closely-printed pages of the transcript, and 
on 4 of these pages we find instructions referring to the liability 
of the defendant for the acts of Ford, as its vice principal. Before 
the jury retired, the defendant excepted in the words below to 
that paragraph of the charge which treats at greatest length of 
the distinction between a fellow servant and a vice principal, viz.: 

“Because said instruction does not properly state the rule whereby it is to 
be determined whether an employe is a coemploye or fellow servant; said 
instruction going much further, as to the liability of an employer for acts 
of coemployes, than the law justifies. Defendant further excepted to said 
instruction for the reason that, upon the undisputed evidence, at the time 
plaintiff received his alleged injury, plaintiff and Ford were coemployes of 
defendant.” 

This was a fair compliance with the rule. In taking an excep- 
tion to the charge of the court on a particular proposition, it is 
not necessary to segregate the remarks of the court on that subject 
from all other portions of the charge, and except to the very 
words of the judge. It is sufficient if the proposition complained 
of, and the ground of complaint, are clearly called to the attention 
of the court. 

We have lately had occasion, in Manufacturing Co. v. Erickson, 
(decided May 1, 1893,) 55 Fed. Rep. 943,? to consider some of the 
rules of law governing the relation of a master to a servant who 
is a minor; and as this case must be retried a reference to that 
decision is, in our opinion, sufficient upon that branch of this case. 

A short charge, which clearly states the rules of law applicable 
to the issues, and sharply presents the questions of fact the jury 
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are to determine, is desirable in every jury trial. Extended ex- 
planations of the reasons or purposes of the established rules that 
must govern the case, or arguments in their support, tend to con- 
fuse, rather than to assist, a jury. The jury are governed by the 
Jaw announced by the court, and the more clearly, simply, and con- 
cisely it is presented to them, the more readily they understand, 
remember, and follow it. 

The judgment below is reversed, with costs, and the cause re- 
manded, with directions to grant a new trial. 





(56 Fed. 826, — U. S. App. —.) 
STONE et al. v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. June 3, 1893.) 
No. 83. 


Customs DuTIES—CLASSIFICATION—RimMs OF BicycLE WHEELS. 

Light steel rims used in the manufacture of bicycle wheels are dutiable 
at 45 per cent., under paragraph 215 of the tariff act of 1890, as non- 
enumerated articles composed of steel, and not at 2% cents per pound, 
under paragraph 185 of said act, as “wheels, or parts thereof, made of 
iron or steel, and steel-tired wheels for railway purposes, whether wholly 
or partly finished.” 


Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

Application by Charles D. Stone & Co. for review of a decision 
of the board of general appraisers classifying certain articles im- 
ported by them. The circuit court affirmed the board’s decision, 
and the importers again appeal. Affirmed. 


P. L. Shuman, for appellants. 
Thomas E. Milchrist, for appellees. 


Before GRESHAM and WOODS, Circuit Judges, and BUNN, 
District Judge. 


BUNN, District Judge. The appellants imported certain steel 
rims used in the manufacture of bicycle wheels, and the question 
involved in this appeal is whether the articles were properly 
classified and taxed by the collector under paragraph 215 of the 
tariff act of 1890, which reads as follows: 

“Manufactures, articles, or wares, not specially enumerated or provided 
for in this act, composed wholly or in part of iron, steel, lead, copper, nickel, 


pewter, zinc, gold, silver, platinum, aluminum, or any other metal, and 
whether wholly or partly manufactured, forty-five per centum ad valorem.” 


Or whether they are more properly dutiable under paragraph 185 
of said act, as claimed by the importers, which is as follows: 


“Wheels, or parts thereof, made of iron or steel, and steel-tired wheels 
for railway purposes, whether wholly or partly finished, and iron or steel 
locomotive, car, or other railway tires or parts thereof, wholly or partly 
manufactured, two and one-half cents per pound; and ingots, cogged ingots, 
blooms, or blanks for the same, without regard to the degree of manu- 
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facture, one and three-fourths cents per pound: provided, that when wheels 
or parts thereof, of iron or steel, are imported with iron or steel axles fitted 
jn them, the wheels and axles together shall be dutiable at the same rate as 
is provided for the wheels when imported separately.” 


It seems clear that the board of general appraisers correctly 
held that the articles were properly classified under the first of the 
above provisions, and made dutiable at 45 per cent. ad valorem. 

It is evident, from a careful consideration of the other provision, 
that it was intended to cover only heavy wheels for railway pur- 
poses, which are ordinarily cast and sold by weight, and cannot 
be extended to cover light wheels like these, the element of chief 
value of which is the labor expended upon them, and which are 
sold, not by weight, but at a price mainly governed by the amount 
of labor which it takes to make them, and the excellence and fine- 
ness of the material of which they are composed. These bicycle 
rims, presumably, weigh two or three pounds, are made of the best 
steel, and the labor put into the manufacture is out of all propor- 
tion to the weight of the material. It would be a rather unlooked- 
for result if it should be found that they are properly classed with 
heavy car wheels for railway purposes, mainly cast and sold by 
weight, and where the chief value lies in the material, and which 
are properly charged under the tariff law at 24 cents per pound. 
But it is quite evident from the provisions of paragraph 185 that 
such was not the intention of congress. 

The attempt to punctuate that provision so as to separate 
“wheels, or parts thereof, made of iron or steel,” from “steel-tired 
wheels for railway purposes,” making a distinct class, unconnected 
with railway purposes, utterly breaks down when the entire pro- 
vision and context are considered. The punctuation, which is com- 
monly supplied by the printer, should not be made to overrule 
the evident meaning of the provision. The meaning should rather 
control the punctuation. Considering the entire provision, we 
are satisfied that the board of appraisers was correct when it held 
that the words “for railway purposes” impose a limitation upon all 
the articles specified in the paragraph, and that wheels of the kind 
in question, not being used for railway purposes, do not fall under 
this paragraph. There could be no conceivable reason for making 
these words apply to steel-tired wheels, and not to wheels or parts 
thereof made wholly of iron or steel; and, when we look at what 
follows, it appears quite conclusively that congress could have 
had no such intention. The provision, “and ingots, cogged ingots. 
blooms, or blanks for the same, without regard to the degree of 
manufacture, one and three-fourths cents per pound,” shows clearly 
that congress, in this paragraph, was providing a cheap rate of 
duty for car wheels, at 24 cents a pound, and another, still lower, 
for iron more nearly in the form of the raw material, and in a less 
advanced state of manufacture, to wit, “ingots, cogged ingots, 
blooms, or blanks, for the same;” that is, for the purpose of being 
made into car wheels or railway tires of the kinds described. This 
language can have no proper application to light wheels like these 
in question. And, again, the further provision, “that when wheels, 
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or parts thereof, of iron or steel are imported with iron or steel 
axles fitted in them, the wheels and axles together shall be dutiable 
at the same rate as is provided for wheels when imported sepa- 
rately,” shows that congress was providing a tariff rate for heavy 
wheels only, because it is only such that are fitted tightly upon their 
axles, in such a way that they cannot be separated. 

We think the articles in question were properly dutiable under 
paragraph 215, and that the judgment of the circuit court, affirm- 
ing the decision of the board of appraisers to that effect, should be 
affirmed. 





(56 Fed. 828, — U. S. App. — .) 
UNITED STATES v. MANASSE. 
(Circuit Court of Appeals, Seventh Circuit. June 22, 1893.) 
No. 78. 


Customs DuTIES—CLASSIFICATION—SHELL-COVERED OPERA GLASSER. 

Under Rey. St. § 2499, as amended in 1883, which declares thut on non- 
enumerated “articles manufactured from two or more materials the duty 
shall be assessed at the highest rates at which the component material 
of chief value may be chargeable,” shell-covered opera glasses, made of 
shell, metal, and glass, the shell constituting two-thirds of the value of 
the article, are dutiable at 25 per cent., as manufactures of which shell 
is the component material of chief value, and not at 45 per cent., as 
manufactures of metal and glass. Liebenroth v. Robertson, 12 Sup. Ct. 
Rep. 607, 144 U. 8. 35, applied. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Dlinois. | 

Application by Louis Manasse for review of a decision of the 
board of general appraisers concerning a certain importation of 
shell-covered opera glasses by him. The circuit court reversed the 
decision of the board of general appraisers. The United States 
appeal. Affirmed. 


Thomas E. Milchrist, for appellants. 
P. L. Shuman, for appellee. 


Before GRESHAM and WOODS, Circuit Judges, and BUNN, Dis- 
trict Judge. 


BUNN, District Judge. The appellee, Louis Manasse, imported 
in August, 1890, a quantity of shell-covered opera glasses, manu- 
factured from shell, metal, and glass. Duty was paid on them at 
the rate of 25 per cent. ad valorem, as manufactures of which shell 
was the component material of chief value; but the collector at 
Chicago classified them as “manufactures of metal and glass,” and 
liquidated the entry at 45 per cent. ad valorem, under Schedules 
B and C of the tariff act of March 3, 1883, (paragraphs 143, 216, 
Heyl’s arrangement of the act.) 

The question is whether they were properly dutiable as a manufac- 
ture of which shell was the component material of chief value, or, 
as the collector claimed, as a manufacture of metal and glass. . The 
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circuit court decided in favor of the importer, reversing the finding- 
of the appraisers, and the government took this appeal. We think 
the judgment of the circuit court was correct and should be affirmed. 
The same judge had made a like decision in Young v. Spalding, 24 
Fed. Rep. 87. In that case, as in this one, the proof offered showed 
conclusively that shell is the chief component of value in the manu- 
factured article. The undisputed testimony is that the opera 
glasses in question were composed (in value) of six parts shell to- 
two of glass and about one of metal. It is admitted that the opera 
glasses were not dutiable under that name in the act of March 3, 
1883, and the provisions of the statute under which the question 
in .he case arises are as follows: By section 6 of the act of March 
3, 1883, c. 121, (22 Stat. 489. 491.) title 33 of the Revised Statutes 
was abrogated, and the following section substituted as section 
2499: 

“There shall be levied, collected and paid on each and every nonenu- 
merated article which bears a similitude, either in material, quality, texture 
or the use to which it may be applied to any article enumerated in this title 
as chargeable with duty, the same rate of duty which is levied and charged 
on the enumerated article which it most resembles in any of the pa‘ ticulars 
before mentioned; and if any nonenumerated article resembles two or more 
enumerated articles on which different rates are chargeable, there shall 
be levied, collected and paid on such nonenumerated article the same 
rate of duty as is chargeable on the article which it resembles paying the 
highest duty; and on articles manufactured from two or more materials the 
duty shall be assessed at the highest rates at which the component material 
of chief value may be chargeable. If two or more rates of duty should be 
applicable to any imported article it shall be classified for duty under the 
highest of such rates: provided, that nonenumerated articles similar in 
material and quality and texture, and the use to which they may be applied, 
to articles on the free: list, and in the manufacture of which no dutiable ma- 
terials are used, shall be free.” 

Schedule B (paragraph 143, Heyl) provides that: 

“Porcelain and Bohemian glass, chemical glassware, painted glassware, 
stained glass and all other manufactures of glass or of which glass is the com- 
ponent material of chief value, not specially enumerated or provided for in- 
this act, forty-five per centum ad valorem.” 


Schedule C (paragraph 216, Heyl) provides that: 

“Manufactures, articles, or wares, not especially enumerated or provided 
for in this act, composed wholly or in part of iron, steel, copper, lead, nickel, 
pewter, tin, zinc, gold, silver, platinum, or any other metal, and whether- 
partly or wholly manufactured, forty-five per centum ad valorem.” 

Schedule N (paragraph 486, Heyl) provides that: 

“Shell, whole or parts of, manufactured, of every description not specially 
enumerated or provided for in this act, twenty-five per centum ad valorem.” 

’ We think this last provision fixing the rate of duty on shells at 
25 per centum ad valorem, in connection with the foregoing pro- 
vision, “that on all articles manufactured from two or wore ma- 
terials, the duties shall be assessed at the highest rates at which the 
component material of chief value may be chargeable,” governs the 
case, and fixes the duty at 25 per centum ad valorem. 

The case does not come under Schedule B, providing for “manufac- 
ture of glass, or of which glass shall be the component material of 
chief value,” because, though partly manufactured from glass, glass 
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-forms but two out of nine parts of the entire value, the shell forming 
‘six parts out of the nine, and metal one part. Neither does the 
ease fall under Schedule C, because, though composed in small part 
-of metal, this is not the component part of chief value, and because 
the articles are more particularly provided for elsewhere in the same 
act. 

I think the case is fairly ruled by that of Liebenroth v. Robertson, 
144 U. 8. 35, 12 Sup. Ct. Rep. 607. In that case the importer had 
imported photograph albums, which were charged at the rate of 30 
per cent. ad valorem, as “manufactures of leather.” The albums 
were composed of paper, leather, metal clasps, and plated clasps, 
but the paper constituted the component part of chief value, being 
in most cases worth as much as all the other component parts. 
Neither photograph albums nor albums of any kind were specified in 
‘the act. And the court held that they were properly dutiable as 
‘paper, at 15 per cent. ad valorem, under the provision that an article 
manufactured from two or more materials the duty shall be assessed 
-at the highest rate at which the component material of chief value 
-may be chargeable. The judgment of the circuit court is affirmed. 





(566 Fed. 841, — U. S. App. —.) 
DEERE & CO. v. J. I. CASE PLOW WORKS. 
(Circuit Court of Appeals, Seventh Circuit. May 10, 1893.) 
No. 66. 


/PATENTS FOR INVENTIONS—NOVELTY—CORN CULTIVATOR. 

The first and second claims of letters patent No. 367,630, issued August 
2, 1887, to King & Morgan, for a corn cultivator, comprising smoothing 
planks, protectors secured thereto and extending backward therefrom, 
and diverging arms, provided with shovels or scrapers, secured to the 
smoothing planks opposite the protectors, and for the combination of the 
smoothing planks, the protectors, the arches connecting the smoothing 
planks with the protectors, and the diverging arms, are void for want 
of novelty, as each of the elements is old, and their combination produces 
no new result. 


Appeal from the Circuit Court of the United States for the East- 
-ern District of Wisconsin. 

In Equity. Bill by Deere & Co., a corporation, against the J. I. 
‘Case Plow Works, for alleged infringement of a patent. Decree 
for defendant. Affirmed. 

Statement by WOODS, Circuit Judge: 


The appellant, a corporation of Illinois, claiming title under the patentees, 
sued the appellee, a corporation of Wisconsin, for infringement of the first 
and second claims of letters patent No. 367,630, issued August 2, 1887, to 
King & Morgan. In the specification it is said: “Our invention is an im- 
proved cultivator for cultivating listed corn, aud it consists in certain novel 
and peculiar features of construction, hereinafter fully described and claimed.” 
The claims are of the following tenor: ‘(1) A cultivator, comprising the 
smoothing planks, the protectors secured thereto and extending backward 
‘therefrom, and the diverging arms, provided with shovels or scrapers, secured 
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to the smoothing planks on opposite sides of the protectors, substantially as 
set forth. (2) The combination of the smoothing planks, the protectors, the 
arches connecting the inner ends of the smoothing planks and the rear ends 
of the protectors, respectively, and the diverging arms, provided with shovels 
or scrapers, having their front ends adjustably secured to the smoothing 
planks, and their rear ends adjustably secured to the projecting ends of the 
rear arch, substantially as specified.” The respondent answered, showing the 
prior art, and denying hoth invention and infringement. 

The complainant’s expert witness gives the following explanation of the 
construction and operation of the cultivators described in the patent: “The 
King & Morgan patent shows and describes a cultivator of that class or type 
which is especially adapted for cultivating corn which has been planted by 
a lister plow planter, in which the hills of corn are in rows, in trenches or 
furrows in the ground from four inches to a foot or more in depth, and 
each trench, as a matter of course, between two ridges of soil. This patent 
shows and describes a cultivator of that class in which two planks or smooth- 
ing boards form the forward part of the cultivator, and to which are secured 
runners which extend rearwardly from the smoothing boards. Arms are 
also fixed to the smoothing boards, and extend rearwardly therefrom, which 
are provided with curved scrapers or cutters on their rear ends, between 
which scrapers or cutters are located fenders that are fixed to and extend 
rearwerdly from the runners. The organization of thia cultivator, as shown 
and described in this patent, is such that the smoothing planks or boards 
run or operate on the tops of the adjacent ridges of soil, so that while 
smoothing and leveling them they also crush the clods and pieces of sod 
and to that extent cultivate the upper portion of the ridges; and, as a 
matter of course, in so cultivating and crushing down the tops of the ridges, 
many clods will fall down or roll down the sides of the ridges in rear of 
the smoothing boards. These clods will be prevented from striking the hills 
of corn or the corn plants by the runners, or protectors as they are also 
called in the patent, which pass along one at each side of the row of plants. 
and, while so acting as protectors for the plants, also serve to guide and 
hold the machine in line with the row of plants, as their lower surfaces are 
adapted to run upon the ground. As shown and described, the bars, two of 
which are on the outer side of each runner, have no function, apparently, ex- 
cept to carry the curved cutters, scrapers, or shovels at their rear ends, 
which scrapers or shovels, as shown and described, act upon the confronting 
sides of the ridges to tear out the weeds, pulverize and loosen the soil. 
aud work the soil gradually downward towards the plants, which the soil is 
prevented from damaging by the fenders which are carried on the rear 
ends of the runners, one between each set of cultivating shovels and the row 
of plants. These parts—the smoothing boards, the runners or protectors, 
the fenders at the rear end, and the arms or guides to the rear ends of which 
the shovels or scrapers are fixed, as shown and described in the patent—are 
connected at or near the forward ends of the runners, and also at a short 
distance forward of their rear ends, by arches which render the whole device 
substantially rigid, and which are high enough in their arched portions to pass 
over plants three or four feet in height, and which also furnish means for 
adjusting the distance of the smoothing boards apart, as also the distance 
between the runners and the scraper-carrying arms, and also provide means 
for the adjustment of the runners and the scraper-carrying arms, or either 
of them, laterally, at one end, without adjustment at its other end, where- 
by the angle of either the runners or the shovel-carrying arms may be ad- 
justed laterally to the line of advance of the machine.” 

The defendant’s expert, after referring to the first claim, makes this state- 
ment of the prior art: 

“I have examined this claim and the prior art to ascertain if the combina- 
tion of these things were known before,—these things being the smoothing 
plank, the protectors, and the scrapers. These I find, both singly and com- 
bined, in several earlier patents. For instance, the patent to Clark (No. 293,227) 
is a cultivator for listed corn. It has the protector runners and scrapers sub- 
stantially the same as in King & Morgan’s patent. The patent to Holmes 
(No. 308,671) has protectors to prevent the clod from falling on or against 
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the plants. The patent to Nelson (No. 319,609) has smoothers and cultivator 
teeth. The patent to Black (No. 329,530) has smoothing planks, protecting 
runners, and scrapers. The patent to McCandless & King (No. 330,143) has 
smoothing planks, runners, and diverging scrapers attached to said smooth- 
ing planks. The patent to Moffitt (No. 338,180) has smoothers, fenders, and 
diverging arms and scrapers. The patent to Snavely (No. 349,065) has 
sinoothing planks, runners, fenders, and scrapers. The patent to Kessler 
(No. 350,684) has smoothing planks, laterally adjustable runners, fenders, ant 
scrapers. The patent to Scantlin (No. 351,343) has smoothing planks, laterally 
adjustable runners, diverging arms, and scrapers. The patent to McCandless 
& King (No. 352,703) has a smoothing plank, laterally adjustable runners, 
and scrapers. In the patent to Worden (No. 336,674) there is a smoothing 
plank, and also runners which are protectors, and diverging arms attached 
to the smoothing plank. The patent to Platz (No. 361,715) has smoothers, 
runners, and scrapers. The patent to Murphy (No. 362,053) has smoothers, 
laterally adjustable runners, and scrapers. * * * The second claim of the 
King & Morgan patent referred to introduces the arches and the lateral ad- 
justment of the arms. In other particulars the second claim does not differ 
from the first. An arch is shown in Clark patent, (No. 293,227,) in Nelson, 
(No. 319,609,) and in Murphy, (No. 362,053,) and laterally adjustable parts are 
shown in Murphy, and in McCandless & King, (No. 352,703.)” 

“From this view of the prior art it will be seen,” say counsel for com- 
plainant, “that there is not a single patent introduced in evidence by appellee 
which has the diverging arms, or any equivalent therefor; and therefore the 
first claim is not met by either of them, or by all of them put together. 
No such thing as the diverging arms of the patent in suit can be abstracted 
or taken from any one of these patents. The prior art does not show any 
diverging arms which are adjustable at the front end and adjustable at the 
rear end, or each separately adjustable at either end; so that no one of them, 
nor all of them together, contains an approach, even, to the second claim 
of the patent in suit. The only adjustment claimed for these old patents is 
radially-swinging and pivoted side bars, and a space adjustment between the 
runners. The patent in suit shows a space adjustment between the runners, 
in addition to the adjustments called for in the second claim.” 

The case was heard below by Judge Jenkins, and the record contains the 
following memorandum of his decision: 

“In view of the prior art, I am of opinion that the claims of the com- 
plainant’s patent which are here involved must be strictly construed, and 
limited to the structure described. In the complainant’s device, the diverging 
arms have their front ends adjustably secured to the smoothing planks by 
means of bolts. The inner ends of the smoothing planks are connected by an 
arch, the ends of which are slotted, and adjustably secured to the smoothing 
planks by bolts passed through the slots into the smoothing planks. In this 
combination one essential function of the smoothing plank, in addition to its 
old and well-known function, is to support by means of the arches the 
diverging arms. Take it away, and the forward part of the diverging arms 
would have no support. In the defendant’s machine the diverging arms 
are supported by means of arches directly connected therewith. The smooth- 
ing board furnishes no support to the diverging arms, but is supported by 
brackets fixed to the forward ends of the rurners. It is connected, near its 
center, with the extended arm of the forward arch attached to the diverging 
arms, thereby obtaining support, not yielding support. Its function in the 
defendant’s machine is its old and well-known office, to which the complain- 
ant has no claim of exclusive right. It is not secured to the diverging arms 
in the sense in which that term is used in the claims of the complainant’s 
patent. The purpose of thus adjusting the smoothing boards in defendant’s 
device is to enable them to be adjusted vertically, independently of the 
runners and of the diverging arms. This purpose would fail if they were 
secured to the arms as in complainant’s patent.” 


Bond, Adams & Pickard, for appellant. 
Peirce & Fisher, for appellee. 
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Before GRESHAM and WOODS, Circuit Judges, and BUNN, 
District Judge. 


WOODS, Circuit Judge, (after stating the facts.) If the de- 
cision of the circuit court is open to just criticism it is because it 
was not put upon the ground that the claims in suit are withcut 
novelty. In Florsheim v. Schilling, 137 U. 8. 64, 11 Sup. Ct. Rep. 
20, it was urged that the circuit court had erred “in finding that 
there was no novelty in complainant’s invention, because one fea- 
ture was found in one old patent, and another feature in another, 
and still another feature in a third patent, all of which contained 
the matter of the claims of the complainant’s patent;’ but the 
supreme court overruled the objection, and quoted as follows from 
Pickering v. McCullough, 104 U. 8. 310, 318, and Burt v. Evory, 
133 U. 8. 349, 10 Sup. Ct. Rep. 394: 

“In a patentable combination of old elements all the constituents must 
so enter into it as that each qualifies every other. * * * It must form 
either a new machine of a distinct character and function, or produce a re- 
sult due to the joint and co-operating action of all the elements, and which 
is not the mere adding together of separate contributions.” ‘The combina- 
tion of old devices into a new article, without producing any new mode of 
operation, is not invention.” 


That court has repeatedly held that “it is not enough that a 
thing shall be new in the sense that in the shape or form in which 
it is produced it shall not have been before known, and that it 
shall be useful, but it must, under the ccnstitution and the stat- 
ute, amount to an invention or discovery.” Cases on the subject 
are cited in Hill v. Wooster, 132 U. 8. 693, 10 Sup. Ct. Rep. 228, and 
Thompson v. Boisselier, 114 U. S. 1, 5 Sup. Ct. Rep. 1042. 

The constituent elements of the claims in suit are proved and 
conceded to be all old. As combined, they are without essential 
change of individual structure or functicn, and they effect by their 
co-operation no distinctly new result. In the specification of the 
patent the only novelty claimed is in features of construction. 
The one feature insisted upon in argument is the diverging and 
adjustable arms, and it is the adjustability on which chief reliance 
seems to be placed. But there is no novelty in that, nor in the 
means of producing it, whether it be done upon parallel or di- 
vergent lines. A corresponding adjustability between the run- 
ners of the cultivators is shown in the older patents, produced 
by similar means, and effecting in a measure the beneficial re 
sults attributed to the arms in question. Similar arms, with 
shovels attached, are found in the older devices, and it invclved 
no invention, and but little skill, to put such arms on the outside 
of the runners of King & Morgan, and to duplicate in them the 
means of adjustment already illustrated in the runners of older 
cultivators. 

Stress is laid by the complainant’s expert upon the fact that 
the diverging arms of the claims are secured to the smoothing 
boards. Insisting that an indirect connection is within the scope 
of the claims, he pronounces the respondent’s construction an in- 
fringement, but admits that if the arms, instead of being secured 
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to the smoothing boards, were attached to bars extending laterally 
from the runners, they would not be within the claims, “unless 
the bars were very near the smocthing planks.” Neither infringe- 
ment nor patentability can reasonably be made to depend upon the 
distances between the parts of such a combination, nor upon any 
consideration so insignificant and void of effect upon the operation 
of the device. 

The decree below should be affirmed, with costs, and it is so 
ordered. 








(56 Fed. 845, — U. S. App. —.) 
KENNEDY v. CHICAGO CITY RY. CO. et aL 
(Circuit Court of Appeals, Seventh Circuit. May 10, 1893.) 
No. 63. 


1. Patents FoR INVENTIONS—BOILERS—INFRINGEMENT. 

The third claim of letters patent No. 224,685, issued February 17, 1880, 
to Hazelton & Kennedy, for a new and Improved scctional boiler, con- 
sisting of the combination of horizontal hot-water pipes and steam pipes 
set inside of a fire chamber, with vertical drums and mud drum set 
outside of the fire chamber, W, covers merely the particular combination 
therein described, and is not infringed by a device consisting of a 
“porcupine” boiler, having a central standpipe, in which numerous hol- 
low tubes are inserted so as to radiate horizontally, and having three 
larger tubes riveted to the standpipe, and extending horizontally through 
the brickwork surrounding the tire chamber. 50 Fed. Rep. 196, affirmed. 


2% Same—BorLerR DEFLECTORS—NOVELTY—PATENTABLE INVENTION. 

Letters patent No. 349,720, issued September 28, 1886, to Edward S. 
T. Kennedy, for an improvement in boiler deflectors consisting of the 
combination of a “porcupine” boiler and its jacket with horizontal flame 
deflectors of segmental form, placed within the combustion chamber in 
position for protecting the exposed ends of the tubes, and deflecting the 
heated products of combustion towards the boiler cylinder, are void for 
want of novelty and patentable invention. 50 Fed. Rep. 196, affirmed. 


Appeal from the Circuit Court of the United States for the 
Northern District of Dlinois. 

In Equity. Suit by Edward $. T. Kennedy against the Chicago 
City Railway Company and others to restrain the alleged infringe- 
ment of certain patents. Bill dismissed. 50 Fed. Rep. 196. Com- 
plainant appeals. Affirmed. 

On the hearing of the cause in the circuit court, with five other 
suits by the same complainant, against different defendants, for 
alleged infringement of the same patents, the following opinion, 
which is approved by the circuit court of appeals, was rendered: 


GRESHAM, Circuit Judge. These suits for infringement of patents, 
No 224,685, issued February 17, 1880, No. 247,910, issued October 4, 
1881, and No. 349,720, issued September 28, 1886, were heard together. 
The complainant purchased a half interest in the two first inventions, the 
patents issued to him and the inventor jointly, and the latter assigned his 
interest in both patents to the complainant. The third patent issued to 
the complainant. All the defendants are charged with infringing the 
third claim of No. 224,685; and the Chicago City Railway Company, 

v.6¢.c.a.—I11 
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the Bouton Foundry Company, and Joseph Bee with infringing the 1st, 
2d, 5th, and 6th claims of No. 349,720. It is not shown that any of the 
defendants infringed No. 247,910, and no decree is asked on that patent. 

The Hazelton patent, No. 224,685, is for a new and improved sec- 
tional boiler. The specifications show a stationary steam boiler, com- 
posed of hot-water, steam, feed-water, and air tubes laid horizontally, in 
coils or sections, one above another, in a brick fire chamber, with all the 
tubes, coupling, and connections outside the brickwork, so that they 
may be readily got at for examination or repair, and with steam and 
mud drums also entirely outside the brickwork. The hot-water tubes, 
which are set in the lower part of the fire chamber, all connect at one of 
their ends with the feed-water pipes, and at their other ends with verti- 
cal drums, which in turn connect with a mud drum below them. The 
feed-water pipes are provided with check valves which permit the water 
to flow into the tubes below them, but do not allow escape upward. The 
steam pipes, which are a mere continuation of the water pipes below 
them, have outside couplings terminating in a steam drum, from which 
steam is taken by a pipe for use. It is claimed by the complainant’s 
counsel that the vertical outside drums are virtually the upper part of the 
mud drum, and that the placing of the latter “outside of the fire cham- 
ber,” in a boiler having horizontal steam and water pipes inside the 
fire chamber, is the novel and distinguishing feature of claim 3, which 
reads: 

“(3) The horizontal hot-water pipes, B, B, and steam pipes, G, G, set in- 
side of a fire chamber, in combination with the vertical drums, D, D, and mud 
drum, E, that are set outside of the fire-chamber, substantially as herein shown 
and described.” 


It is urged in support of the claim that by locating the vertical drums 
and mud drun outside the fire-chamber, thus removing them from the 
heat of the furnace, ebullition is prevented or very much lessened, and 
the sedimentary matter in the water is allowed to deposit in the mud 
drum, where it may be readily removed without letting down the fire or 
emptying the furnace, in the old way. The alleged infringing boiler is 
of the “porcupine” type, having a center upright tube or standpipe, 
with the lower end extending 2% feet below the grate bars, and resting 
on the floor of the ash pit. Its diameter is uniform to a point five or 
six feet from the bottom, below which it is smaller. Above this lower 
smaller end, numerous hollow tubes, with their outer ends sealed or 
closed, are securely inserted in the shell of the standpipe, so that they 
stand out or radiate horizontally fromit. Three tubes of larger diameter 
than those just mentioned are riveted or otherwise firmly inserted into 
the stand pipe just above the point where its diameter begins to dimin- 
ish, and extend horizontally through the inclosing brickwork surround- 
ing the fire chamber, with manhole plates bolted to their outer ends. 
From these three tubes, others of the same diameter extend at right an- 
gles through the wall of the brickwork to the level of the lower end or 
base of the standpipe. Two or more tubes, somewhat larger than the 
numerous radial tubes, are flanged or riveted to the standpipe at the 
water line, and extend outwardly at right angles. Three feet from the top 
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of the standpipe, and riveted to the inside of it, is an iron plate with 
three holes in it to separate the water from the steam. There is a hole 
in the head of the standpipe for steam connection, and other holes for 
connection with the water column and steam gauge. The standpipe just 
below the grate bars is tapped for feed and blow-off pipes and bottom 
connection of the water column. The water circulates freely through the 
stand pipe, the horizontal and perpendicular pipes at the bottom, and the 
radial tubes. Further description of this boiler is not necessary for our 
present purpose. It is urged by the complainant’s counsel that the nu- 
merous radial tubes and the three horizontal tubes or pipes near the base 
of the standpipe are equivalent to the hot-water pipes, B, B; that the up- 
per radial pipes are equivalent to the steam pipes, G, G; that the three 
perpendicular pipes or legs standing like a tripod at the bottom are 
equivalent to the vertical drum, D, D; that their three lower hollow ends 
are equivalent to the mud drum, E, of the third claim; and that the dif- 
ference between the defendants’ boiler and the combination covered by 
the third claim is structural, and not functional. 
. The water in water-tube boilers circulates in the tubes, while in tubu- 
lar boilers the heated products of combustion pass into or through the 
tubes. Hazelton did not invent water-tube boilers; and the difference 
between the combination covered by the third claim and prior com- 
binations consists in locating the hot-water pipes and the steam pipes in 
the fire chamber,—that is, within the inclosing brickwork,—and the 
connecting pipes or drums and the mud drum entirely outside. The 
vertical drums which make the outside connection of the hot-water tubes 
are of greater capacity than any single tube, and the drums are them- 
selves connected by the mud drum in a manner to produce circulation 
between the ends of all the water tubes and the mud drum; thus equali- 
zing the water supply when the tubes in one section become hotter than 
the others. It is this water circulation, and the location of the verti- 
cal drums and the mud drum outside the brickwork “for convenience 
of examination and repairs,” that was allowed as a real contribution to 
the prior art. The location of the hot-water pipes inside the masonry or 
brickwork, and the other parts outside, are described and olaimed as 
essential parts of the invention. The Baker patent of 1863 shows a 
water-tube boiler arranged in sections, and a single horizontal pipe, out- 
side the brickwork, at the line of connection between the water and steam 
tubes, instead of at the line of the lower tubes of each section; also, a 
pipe outside the brickwork, in connection with the ends of the bot- 
tom water tubes. These upper and lower pipes are connected by ver- 
tical pipes, thus securing connection between the upper and lower water 
tubes, but not between the intermediate ones, as in the combination of 
the third claim of the Hazelton patent. To the end of the lower pipe 
of the Baker boiler, which is one inch in diameter, and through which 
water is constantly supplied to the lower pipe of the bottom water coil, 
is attached a blow-off pipe. The chief superiority of the Hazelton boiler 
over this boiler consists in the intermediate connection. Jt is urged for 
the defendants that a mud drum is simply an enlarged pipe, and that, 
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by increasing the diameter of the lower pipe in the Baker boiler, its out- 
side connection would make it an efficient mud drum. This boiler cer- 
tainly narrows the scope of the third claim. The Lynde patent of 1873 
shows a boiler composed of water tubes extending horizontally across the 
fire chamber, and a mud drum and vertical circulating pipes entirely 
outside the jacket. The specifications say: 

“It is found that in a rapidly circulating boiler the sediment seeks and is 
deposited in the quietest place at the bottom of generator. To provide sucha 
place, from which the deposit could be readily removed, the receiver, N, is 
placed so as to attach the blow-off pipe, O, at bottom, the feed pipe, P, to one 
side above the center, and on the opposite side, on the same line, the pipe, Q, 
connecting the receiver, N, with manifold, B. A pipe, R, is inserted at the 
top of N, connecting manifold, J, to the receiver, N. The pipes, Q and R, 
now are the blow-off pipes to the whole generator. By use of stopcocks, 
S and S’, either part is blown off at will. The sediment first finds a semi-quiet 
place in J, from which a constant stream flows through pipe, R, to the receiver, 
N, carrying the sediment, and depositing it in the still water at bottom of N, 
from which it is easily blown off daily, or as required.” 


Although the manifold, B, with which the outside receiver, N, is 
connected, is located in the wall of the furnace, with one side somewhat 
exposed to the heat, the receiver and its co-opening manifold and pipe 
operate as a mud drum. If the defendants’ boiler is covered by the 
third claim of the Hazelton patent, that claim is anticipated by the 
Lynde patent. The defendants’ boiler shows no pipes extending across 
the tire chamber provided with connections like Hazelton’s pipes, B, B, 
and G, G; it shows no vertical or other drums connecting the ends of 
the pipes outside the fire chamber, as do Hazelton’s drums, D, D; and 
it shows no drum or pipe corresponding to drum, HK, of his third claim 
The vertical drums of that claim connect the horizontal pipes, but the 
three pipes near the base of the defendants’ boiler perform no such of- 
fice. Hazelton was a mere improver, and not a pioneer, and the third 
claim covers a combination, not of any pipes and drums, but of the 
pipes and drunis arranged as shown and described; and thus limited the 
claim is not intringed. 

Kennedy patent, No. 349,720, is for an improvement in boiler de- 
flectors. It shows a vertical standpipe with tubes connecting with and 
radiating from it, and segmental or annular plates so applied to the tubes 
as to deflect the flames from a direct course, all inclosed within a casing 
or jacket. “The object of this invention,” says the specification, “is to 
provide an improvement especially applicable to vertical cylindrical 
boilers having radiating tubes, —boilers of the so-called ‘ porcupine’ type, 
—the improvement being designed to effect very considerable economies 
of fuel and steam; to assure the quick ‘getting up’ of steam; to prevent 
undue heating of the boiler jacket; to insure a better circulation of water 
in this type of boiler; to prevent priming, and also to prevent the burn- 
ing of the outer ends of the tubes, and consequently to increase the dura- 
bility of the boiler, and reduce the frequency and cost of repairs. The 
invention consists, in combination with the boiler and its jacket, of hori- 
zontal flame deflectors of segmental form, placed or fixed within the 
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boiler combustion chamber, in position for protecting or shielding, as 
far as may be desirable, the exposed ends of the tubes, and at the same 
time deflecting the heated products of combustion chiefly towards the 
boiler cylinder, all of which will be hereinafter fully set forth.” The 
four claims which it is charged are infringed read: 


“(1) The combination with a boiler having a vertical cylinder with radiat- 
ing tubes of a segmental or annular deflector, adapted or arranged to deflect 
the products of combustion from one part of the combustion chamber to 
another, substantially as herein shown and described. (2) As a means for 
protecting the exposed ends of the radiating water tubes of a vertical boiler, 
of the character herein shown and described, a horizontal segmental or an- 
nular deflector arranged in place by being laid on the tubes, as set forth.” 
“(5) As a means for protecting the exposed ends of the radiating water tubes 
of a vertical boiler, of tbe character substantially as herein shown and de- 
scribed, a segmental! or annular deflector, riveted to the boiler jacket, and ex- 
tending horizontally therefrom, as set forth. (6) Asa means for protecting 
the expused ends of the radiating water tubes of a vertical boiler, of the char- 
acter substantially as herein shown and described, and directing the flame to 
the boiler cylinder, a segmental or annular detlector built into and extending 
horizontally from the brick boiler jacket, substantially as set forth.” 


The third claim shows a deflector suspended from the tubes, and 
the fourth a deflector riveted to the boiler cylinder. Clark, the com- 
plainant’s principal expert, first testified that the combination covered 
by one of the claims was the equivalent of all the others, but, on being 
recalled, stated that he did not think a deflector secured to the central 
cylinder or standpipe was the full equivalent of a deflector projecting 
inwardly from the jacket or boiler casing; that the effect of one was 
somewhat different from the other; and that the plates shown in the pat- 
ents set up in the answer were unlike the Kennedy deflectors, because 
those patents were not for boilers containing a water cylinder and radial 
tubes. The supposed invention consists, not in the elements of the com- 
bination separately considered, for they were old, but in the combina- 
tion of segmental or annular deflectors with a Porcupine boiler, admitted 
by the patent to be old. Kennedy testified it was only after repeated 
experiments that he ascertained the proper proportion, form, and: width 
of deflectors to secure the requisite draft and distribution of heat; and 
yet the patent is silent as to width of the plates, and their special ar- 
rangement with reference to the flue space. Did it require invention to 
change the form of the deflectors in use “under boilers of various types,” 
and apply them toa boiler of a particular but well-known type? It 
would seem that by the exercise of skill and judgment alone an engineer 
familiar with deflecting plates and their use would have understood how 
to change their form, and adapt them to use in a boiler of the Porcupine 
type. It is not clear from the evidence that Hallett, one of Kennedy's 
employes, did not make the improvements for which the patent issued; 
but, assuming that Kennedy made them, he simply changed and adapted 
an old device to an old and well-known boiler. He applied old deflect- 
ing plates to an analogous, if not the same, use. 

But there are objections to the validity of the patent other than those 
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nppearing upon its face. While the Wren patent of 1880 does not show 
a centra] water standpipe and radial tubes, it describes a boiler com- 
posed of hollow steam-generating rings, one some distance above the 
other, but all connected. Annular deflectors are attached to and pro- 
ject inwardly from the jacket or casing between each two rings, and de- 
flect the products of combustion, and cause them to follow the surface 
of the rings. It is true this boiler is not of the Porcupine type, but that 
type is admitted to have been old, and the jacket and deflectors could be 
applied to other boilers found in the prior art, and the deflectors operate 
as the Kennedy deflectors. The Ahrens patent of 1883 is for an im- 
provement in steam fire engines. It shows a boiler, composed of tubes 
arranged within a shell, their ends connected, and cylindrical and an- 
nular deflectors attached to and extending horizontally inward from the 
shell, as in the 1st, 5th, and 6th claims of the Kennedy patent. It also 
shows an annular deflector at the bottom of the combustion chamber, 
just above the fire, corresponding in position to the brick deflector in 
the drawings of the Kennedy patent. The tubes in this patent are not 
arranged as in a porcupine boiler, but the jacket and the tubes could be 
substituted for the Kennedy tubes and jacket without change in mode 
of operation or function. The English Newton patent of 1871 describes 
a, vertical boiler with annular deflectors built into the jacket and extend- 
ing horizontally inward, but it does not show the Kennedy radial tubes. 
It would not require invention, however, to add such tubes. The En- 
glish Brooman patent of 1865 shows a vertical boiler with fixed de- 
flectors at one side, and movable deflectors laid on the tubes on the other 
side. Other patents in evidence show that it was common to vary the 
form of deflectors to adjust them to particular uses. The tracing in the 
record, taken from a practical treatise on boilers and boiler making by 
N. P. Burgh, and published in London and New York in 1873, shows 
baffle plates in boilers operated substantially as the Kennedy deflecting 
plates. Kennedy’s lower brick deflector, “built into and extending from 
the brick boiler jacket for the purpose of deflecting the flame towards 
the boiler cylinder,” is not materially unlike the construction shown in 
the prior Harris patent and the Baker patent. The lower brick de- 
flector covered by Kennedy’s sixth claim is the equivalent of the other 
deflectors sued on, and the Harris patent shows a Porcupine boiler with 
a furnace throat extending inwardly beyond the ends of the tubes, and 
protecting them, substantially as in the Kennedy patent. If Kennedy 
understood that the chief merit and distinguishing feature of his inven- 
tion consisted in the protection afforded to the outer ends of his radial 
tubes by deflecting the heat from them inwardly upon the standpipe, 
why did he show in his patent, and illustrate in his drawings, plates 
riveted to the cylinder, deflecting the heat to the circumference and upon 
the exposed ends of his radial tubes? ‘The bills are dismissed for want 
of equity. 


Banning, Banning & Paysen, for appellant. 
Bond, Adams & Pickard, for appellees. 
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Before WOODS, Circuit Judge, and BUNN and BAKER, Dis- 
trict Judges. 


PER CURIAM. We concur in the conclusions of the circuit 
court as stated in the opinion reported in 50 Fed. Rep. 196. The 
decree, therefore, should be affirmed, with costs, and it is so 
ordered, 





(56 Fed. 908, — U. S. App. —.) 
FLAHRITY v. UNION PAC. RY. CO. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 243. 


FEDERAL COURTS—CIROUIT COURT OF APPEALS—ASSIGNMENT OF ERRORS—TIME 
OF FILING. 

In pursuance of rule 11 of the circuit court of appeals for the eighth 
circuit, requiring an assignment of errors to be filed with the petition for 
the writ of crror or appeal, and declaring that errors not assigned ac- 
enrding to this rule will be disregarded, that court will not review a judg- 
ment when the assignment of errors has not been filed until after the 
writ of error was allowed, nor until more than six months after the judg- 
ment was rendered. U. S. v. Goodrich, 4 C. C. A. 160, 54 Fed. Rep. 21, 
followed. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. Affirmed. 

Statement by SANBORN, Circuit Judge: 

David Flahrity, the plaintiff in error, brought an action against the Union 
Pacific Railway Company, the defendant in error, to recover for personal 
injuries alleged to have been caused by the negligence of the defendant. 
A trial was had, which resulted in a verdict and judgment in favor of the 
defendant. To reverse this Judgment the plaintiff sued out this writ of 
error. The judgment was rendered July 21, 1892. The writ of error was 
issued and filed December 6, 1892. The assignment of errors was filed Janu- 
ary 24, 1893. No assignment of errors was filed before that date. 


A. B. McKinley, (Hugh Butler, on the brief,) for plaintiff in error. 
Willard Teller, (H. M. Orahood, E. B. Morgan, and J. M. Thurston, 
on the brief,) for defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SANBORN, Circuit Judge, (after stating the facts.) The assign- 
ment of errors in this case was not filed until after the writ of 
error was allowed, nor until after six months from the rendition 
of the judgment. Consequently, there are no errors for this 
court to consider, and the judgment below is affirmed, with costs, 
under the authority of U. 8. v. Goodrich, (8th Circuit,) 4 O. C. A. 160, 
54 Fed. Rep. 21. 
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McCORMICK HARVESTING MACH. CO. et al. v. ADRIANCB, PLATT 
& CO. 


(Circuit Court of Appeals, Seventh Circuit. May 25, 1893.) 
No. 108. 


1. PATENTS FOR INVENTIONS—INFRINGEMENT SUIT—PARTIES. 
A licensee may prosecute in his own name suit for infringement of a 
patent where the defendant is the owner of the legal title to the patent. 
Littlefield v. Perry, 21 Wall. 205, cited. 


2. SAME—LICENSE FOR SALE IN FOREIGN COUNTRIES. 

In addition to the grant of an exclusive license to manufacture and sell 
in certain parts of the United States, a license contained the following 
clause: “And, so far as we can control the same, the exclusive right to 
build harvesters and binders under the rights herein granted, for sale in 
Europe, Australia, and South America.” Held, that this language con- 
ferred upon the licensee an exclusive right to manufacture within the 
United States for sale in the foreign countries named. 55 Fed. 288, 
affirmed. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Ilinois. 

In Equity. Bill by Adriance, Platt & Co. against the McCor- 
mick Harvesting Machine Company and Cyrus H. McCormick for 
infringement of certain patents. A temporary injunction was 
granted. 55 Fed. 288. Defendants appeal. Affirmed. 

The opinion rendered in the circuit court on granting the injunc- 
tion, which is adopted by the circuit court of appeals, was as follows: 


WOODS, Circuit Judge. The bill shows that 16 letters patent 
of the United States for improvements on harvesters and bind- 
ers had been issued to one Severance, the inventor; that Sever- 
ance had conveyed a two-thirds interest to Adsit and Baldwin; 
that they three, being owners of all the patents, granted to the 
complainant, an incorporated company, upon condition of the pay- 
ment of a royalty of five dollars upon each machine made and 
sold, the exclusive right to make, use, and vend the inventions in 
specified parts of the United States, and also, so far as they could 
control the same, the exclusive right to build the patented ma- 
chines for sale in Europe, Australia, and South America; that 
thereafter Severance, Adsit, and Baldwin transferred all their 
right, title, and interest in the patents to the defendant McCormick, 
subject to the rights of the complainant; that McCormick, being 
the president of the defendant company, granted and conveyed the 
rights and interest so acquired by him to that company, subject 
to the rights of the complainant; that, since McCormick became 
owner of the patents and assignee of the contract between the 
complainant and Severance, Adsit, and Baldwin, the complainant 
has duly paid to him the royalties in that contract stipulated to 
be paid upon all machines sold, including machines sold in Europe; 
but that the defendants, in violation of the complainant’s exclu- 
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sive right, have made and sold machines containing the patented 
improvement in England, France, and Germany, and threaten to- 
continue to do so. 

There are two instruments, alleged to have been executed by 
Severance, Adsit, and Baldwin, under which the complainant as- 
serts its claims; but the first of them, dated August 29, 1887, was 
signed only by Baldwin, and his authority to bind Adsit and Sev- 
erance is questioned. Whether or not he had authority need not 
be considered, because that writing, it seems clear, was intended 
to be only a preliminary agreement, which for present purposes 
should be deemed to be merged in the more formal deed of No- 
vember 18, 1887, which was executed by all parties concerned, and 
was duly recorded in the patent office at Washington. By that 
deed, after reciting the various patents and transfers thereof which 
had been made, the owners grant to the complainant the exclusive- 
right to make, use, and vend the inventions covered by the patents. 
and by renewals thereof in specified parts of the United States, 
“and also, as far as we [the owners] can control the same, the ex- 
clusive right to build harvesters and binders under the rights here- 
in granted for sale in Europe, Australia, and South America.” 

Upon a similar bill brought by the complainant against the de- 
fendant company in the United States circuit court for the north- 
ern district of New York, and which was dismissed because the. 
defendant was not amenable to process in that state, Judge Wal- 
lace held that neither McCormick nor the defendant had “assumed 
any contract obligation to the complainant,” and that upon the 
facts set forth “the cause of action is the ordinary one for in- 
fringement,” to be prosecuted and defended in the usual way. 55. 
Fed. Rep. 287. There is here, however, no question of jurisdic- 
tion; and it is not necessary to consider whether or not the de-. 
fendants, by taking title to the patents subject to complainant’s 
rights, and by taking an assignment of complainant’s obligation 
to pay royalties, and by receiving payment thereof from the com- 
plainant, notwithstanding they have assumed no contract obli- 
gation, are estopped to deny the validity of the patents, or complain- 
ants rights thereunder. Familiar analogies may be found in the 
sales of property, real or personal, subject to the rights of third 
parties. But here the defendants have made no question of the 
validity of the patents or of complainant’s right, except disputing 
the scope of the grant under which they are asserted, and do not 
deny having made in the United States, for sale in Europe, ma- 
chines covered by some of the patents, and avow their purpose 
to continue so to do. They concede to the complainant, in connec- 
tion with its exclusive right to manufacture and sell within the 
territorial limits of its grant in the United States, the right within 
those limits, exclusive therein, to manufacture for sale in the. 
foreign countries named; but claim for themselves, in connection 
with their exclusive right to manufacture and sell in other parts. 
of the United States, a corresponding right therein to manufac- 
ture for sale in the same foreign countries. The complainant, on 
the other hand, insists that the right given it to build machines. 
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under the patents for sale abroad is exclusive, not in respect to 
the territory in this country in which it may build machines for 
foreign sale, but in respect to the countries in which the sales may 
be made. 

One of the defendants being the owner of the patents sued on, 
the complainant, though only a licensee, may prosecute the suit in 
its own name. Littlefield v. Perry, 21 Wall. 205. 

Affidavits have been presented on either side, to aid or control 
the interpretation of the grant in question, but they are not deemed 
admissible. It is a latent ambiguity, which may be explained by 
evidence aliunde. Doubts apparent upon the face of an instru- 
ment must be resolved by the court, resorting, if necessary, to the 
rule that a grant expressed in doubtful words shall be construed 
most strongly against the grantor, whose words they are. Fairl: 
and reasonably construed, the terms used in this grant must be 
held to have conferred upon the complainant the exclusive right 
which it contends for in respect to sales abroad. The owners of 
the patents first give the complainant an entire and exclusive right 
under the patents to make, use, and sell the invention in desig- 
nated parts of the United States, and then add the clause the 
meaning of which is in dispute: “And also, so far as we can con- 
trol the same, the exclusive right to build harvesters and binders 
under the rights herein granted for sale in Europe, Australia, and 
South America.” . 

It is insisted on behalf of the respondent that the phrase, “ander 
the rights herein granted,” expresses a territorial limitation, which 
confines “the exclusive right” to build machines for sale abroad 
to those parts of the United States to which the preceding grant was 
restricted; making it the meaning of the entire clause that in those 
parts of the United States, to the exclusion of all others, the com- 
plainant should have the right to build machines for sale abroad 
in the countries mentioned. This, as it seems to me, is a forced 
and inadequate construction. It requires that the word “herein” 
be read as if it were “hereinbefore,” makes the word “exclusive” 
meaningless, and leaves to the phrase, “as far as we can control the 
same,” little or no significance. 

The exclusive right of the complainant in this country had been 
defined in unequivocal terms by the first clause of the grant. Noth- 
ing further was necessary to exclude the grantors or third per- 
sons from making or selling the invention within the designated 
states and territories, (Brush Electric Co. v. California Electric Light 
Co., 52 Fed. Rep. 945, 959;)! and if the purpose was simply to give 
the complainant the further, but not exclusive, right to sell in 
the countries abroad, it would have been enough to add, “And 
also the right to build, within the states and territories named, 
harvesters and binders, containing the inventions, for sale in Eu- 
rope, Australia, and South America,” with a proviso that the 
right should be protected and continued under any foreign patents 
which should be obtained. But the purpose having been, as I con- 
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clude it was, to give the complainant the exclusive right to man- 
ufacture in this country, (within the limits of its grant,) for sale in 
the foreign countries named, the use of the word “exclusive,” or 
its equivalent, which otherwise would have been meaningless, was 
apt and necessary; and it was also important to say, “as far as 
we can control the same,” because, in respect to such exclusive 
right to sell abroad, the owners could exercise a control much 
more effective than in respect to a right which was not exclusive 
by refraining on their own part from competitive sale abroad of 
machines made either in this country or elsewhere, by binding 
subsequent grantees or licensees to respect complainant's right, 
and by making or attempting to make no grant to others, either 
under these patents or any obtained abroad, inconsistent with the 
grant to the complainant. 

The word “herein,” as used in the sentence under consideration, 
includes the whole instrument,—the clause in which it is found 
as well as the preceding clause; and the phrase, “under the rights 
herein granted,” has, as it seems to me, the same force as if the 
words were, “by right of this grant,” or “under this grant.” With 
such change there could be no question of the meaning. And with- 
out any change of words, the meaning of the clause may be demon- 
strated by transposition in this way: “And also, under the rights 
herein granted, the exclusive right, as far as we can control the 
same, to build harvesters and binders for sale in Europe,” etc. 
Read in this way, the entire expression is harmonious, and just 
force is given to each word and phrase. After the grant to the 
complainant, the owners of the patents, and their subsequent 
grantees, who took right or title with knowledge of or subject to 
the first grant, had no right within the United States to build 
machines to be sold at home or abroad in the states or countries 
wherein the complainant had been given the exclusive right to 
sell, and such manufacture and sale would be an infringement 
of the rights of the complainant under the patent. Blatchford, J., 
in Ketchum Harvester Co. v. Johnson Harvester Co., 8 Fed. Rep. 
586. | 

It follows that the machines containing the inventions, which 
the defendants have made in this country, and have sold in Eng- 
land, France, and Germany, have been made in infringement of 
the rights of the complainant under the patents; and that, since 
the fact that the defendants propose to continue such manufacture 
and sale is admitted, the complainant is entitled to the temporary 
injunction prayed, and it is so ordered. 


Robert H. Parkinson, for appellants. 
Banning & Banning & Payson, fcr appellee. 


Before JENKINS, Circuit Judge, and BAKER and BUNN, Dis- 
trict Judges. 


PER CURIAM. The decree of the circuit court is affirmed for 
the reasons stated in the opinion of the court below, reported in 
55 Fed. Rep. 288. 
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(56 Fed. 951, — U. S. App. —.) 
ST. LOUIS, L M. & S. RY. CO. v. NEWCOM et al. 
(Circuit Court of Appeals, Eighth Circuit. June 28, 1893.) 
No. 254. 


1. eee ee CouRTs — JURISDICTION — DIVERSE CITIZENSH1IP— CORPORATIONS— 

LEADING. 

In a suit by a citizen of Texas, an averment that defendant is a corpora- 
tion operating a railway in Arkansas, and having an agent in the latter 
state, is not sufficient to give a federal court jurisdiction. ' 

2. SAME—ARGUMENTATIVE PLEADING. 

Where there is an averment that defendant operates a railway and has 
an agent in a certain state, it cannot be inferred from the state laws 
prohibiting or regulating foreign corporations that the corporation is 
organized under the laws of that state, so as to give a federal court juris- 
diction on the ground of diverse citizenship. The fact of incorporation 
cannot be argumentatively averred. 

8. SAME—REVERSAL FOR WANT OF JURISDICTION. 

In a suit wherein federal jurisdiction depends wholly on diversity of 
citizenship, and the record shows that such diversity has been insufficiently 
alleged, the judgment should be reversed in the appellate court for want 
of jurisdiction, although exception to the jurisdiction was not taken in 
the trial court. 

4. SamME—AMENDMENT IN APPELLATE COURT. 

In such a case no amendment should be permitted in the appellate 

court. 


In Error to the Circuit Court of the United States for the Easterm 
District of Arkansas. 

At Law. Action by W. J. Newcom and J. F. Hudson, partners as. 
Newcom & Hudson, against the Texas Pacific Railway Company 
and the St. Louis, Iron Mountain & Southern Railway Company. 
Defendants demurred, and plaintiffs amended their complaint, omit- 
ting the Texas Pacific Railway Company therefrom. Verdict and 
judgment were given for plaintiffs. The St. Louis, Iron Mountain 
& Southern Railway Company brings error. Reversed. 

Statement by BREWER, Circuit Justice: 


This action was commenced in the circuit court of the United States for 
the eastern district of Arkansas, Texarkana division, by the filing of a com- 
plaint on July 29, 1891. The defendants in error were the plaintiffs below, 
and in their complaint alleged that they were citizens of Texas. They made 
the Texas Pacific Railway Company and the St. Louis, Iron Mountain & 
Southern Railway Company defendants, and the only averment as to the 
citizenship of these defendants was as follows: 

“The Texas Pacific Ry. Co., a corporation operating a railway as common 
carriers in the state of Texas, and having a local office in Miller county, 
Arkansas, and the St. Louis, Iron Mountain & Southern Railway Company, 
a corporation operating a railway as common carriers in Arkansas.” 

The Texas Pacific Railway Company demurred, one ground of demurrer 
being that there was “no allegation of the residence, habitation. or citizen- 
ship” of either the plaintiffs or defendants. The Iron Mountain Company de- 
murred, because, among other things, the complaint failed to “set up facts 
sufficient to give the court jurisdiction.” Thereupon the plaintiffs filed an 
amended complaint dismissing the action as to the Texas Pacific Railway 
Company, and containing only this averment as to the citizenship of the re- 
maining defendant: 


1See note at end of case. 
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“The St. Louis, Iron Mountain & Southern Railway Co., a corporation op- 
erating a railway as common carriers through the state of Arkansas, and 
from Texarkana, in said state, to St. Louis, Mo., which said line traverses 
the county of Miller, in said state of Arkansas, and has an office and agent 
in said county of Miller, and state aforesaid.” 

To this complaint defendant answered. A trial was had, which resulted in 
@ verdict and judgment for the plaintiffs, and the defendant thereupon sued 
out a writ of error from this court. 


Geo. E. Dodge and B. S. Johnson, for plaintiff in error. 
W. T. Hudgins and J. D. Cook, for defendants in error. 


Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and 
THAYER, District Judge. 


BREWER, Circuit Justice, (after stating the facts.) The question 
of jurisdiction stands at the threshold of every case. As said by the 
supreme court of the United States in Railway Co. v. Swan, 111 U.S. 
379, 382, 4 Sup. Ct. Rep. 510: 

‘The rule, springing from the nature and limits of the judicial power of the 
United States, is inflexible, and without exception, which requires this court, 
of its own motion, to deny its own jurisdiction, and, in the exercise of its ap- 
pellate power, that of all other courts of the United States, in all cases 
where such jurisdiction does not affirmatively appear in the record on which, 
in the exercise of that power, it is called to act. On every writ of error or 
appeal the first and fundamental question is that of jurisdiction, first of this 
court, and then of the court from which the record comes. This question the 
court is bound to ask and answer for itself, even when not otherwise sug- 
gested, and without respect to the relation of the parties to it.” 


The jurisdiction of the circuit court in this case rests solely on 
the ground of diverse citizenship. No federal question is presented. 
It is settled by many authorities that the fact of diverse citizenship 
must affirmatively and clearly appear, and cannot be inferred ar- 
gumentatively. Brown v. Keene, 8 Pet. 112; Insurance Co. v. 
Rhoads, 119 U. 8. 237, 7 Sup. Ct. Rep. 193; Menard v. Goggan, 121 
U. S. 2538, 7 Sup. Ct. Rep. 878; Kellam v. Keith, 144 U. S. 568, 12 
Sup. Ct. Rep. 922; Roberts v. Lewis, 144 U. S. 653, 656, 12 Sup. Ct. 
Rep. 781; Wolfe v. Insurance Co., 148 U. S. 389. 13 Sup. Ct. Rep. 
602; and cases cited in these various opinions. The citizenship of 
a corporation is that of the state which created it. Shaw v. Mining 
Co., 145 U. S. 444, 12 Sup. Ct. Rep. 935. There is in the complaint 
no other averment of the citizenship of the defendant than that 
quoted in the foregoing statement. That is not an express allega- 
tion of its citizenship. It-does not affirm in what state the defend- 
ant was incorporated; non constat but that it was a corporation 
created under and by the laws of the state of Texas, and operating 
a railroad in Arkansas. The statutes of Arkansas regulating for- 
eign corporations operating railroads in that state, whatever of 
penalty they may impose for disobedience, do not of themselves work 
a local incorporation; and besides, the fact of incorporation and 
citizenship cannot be argumentatively inferred. Neither is there 
anything in the record elsewhere which throws any light on the 
question of the citizenship of the defendant. Whatever may be the 
fact in respect thereto, no amendment can be permitted in this court. 
Insurance Co. v. Rhoads, 119 U.S. 237, 240, 7 Sup. Ct. Rep. 193. 
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The’ judgment must be reversed, and the cause remanded for 
further proceedings. 


NOTE. 


CITIZENSHIP OF CORPORATIONS FOR PURPOSES OF FEDERAL JURISDICTION. 


It is now well settled that, for all purposes of federal jurisdiction, a cor- 
poration is conclusively considered to be a citizen of the state which created 
it, and no averment or proof as to citizenship of its members elsewhere, offered 
with a view to withdrawing the cause from the cognizance of the federal 
court, is admissible or material. Railroad Co. v. Letson, 2 How. 497; 
Marshall v. Railroad Co., 16 How. 314; Drawbridge Co. v. Shepherd, 20 How. 
232; Railroad Co. v. Harris, 12 Wall. 65; Whitton v. Railway Co., 13 Wall. 
270; Railroad Co. v. Wheeler, 1 Black, 286; Steamship Co. v. Tugman, 1 
Sup. Ct. 58, 106 U. S. 118; Kansas Pac. R. Co. v. Atchison, T. & S. F. R. 
Co., 5 Sup. Ct. 208, 112 U. S. 414; Wisconsin v. ‘Pelican Ins. Co., 8 Sup. 
Ct. 1370, 127 U. S. 265; Shaw v. Mining Co., 12 Sup. Ct. 935, 145 U. S. 444; 
Wiliams v. Railroad Co., 3 Dill. 267; Trust Co. v. Maquillan, Id. 379; Min- 
nett v. Railroad Oo., Id. 460; Hatch v. Railroad Co., 6 Blatchf. 105; Shaft 
v. Insurance Co., 67 N. Y. 544; Railroad Co. v. Cary, 28 Ohio St. 208; Hobbs 
v. Insurance Co., 56 Me. 417. “Strictly speaking,” says Judge McCrary. 
‘corporations cannot be citizens; and therefore, in order to hold them amena- 
ble to the federal jurisdiction on the ground of citizenship, it has been 
found necessary to assume, often contrary to the fact, that all the stock- 
holders are citizens of the state by which the corporation was created. It 
is only by virtue of this assumption that a corporation can be said to be a 
citizen of any state. The presumption that all the stockholders are citizens 
of the state under whose laws they incorporate is a conclusive presumption, 
and the fact will not be inquired into. The fact may be that not one of 
the stockholders is a citizen of such state; but, if so, it cannot be made to 
appear.” Pacific R. Co. v. Missouri Pac. Ry. Co., 23 Fed. 565. And, al- 
though a corporation may have an office and transact material branches of 
its business in a state foreign to that of its incorporation, yet it does not 
lose its privilege of having all its members regarded as citizens of the state 
which gave them their charter. Hatch v. Railroad Co., 6 Blatchf. 105; 
Bensinger Cash-Register Co. v. National Cash-Register Co., 42 Fed. 81; Hen- 
ning v. Telegraph Co., 43 Fed. 97. And even where the corporation transacts 
all its business outside the state, and has all its offices and places of busi- 
ness elsewhere, still it remains, for jurisdictional purposes, a citizen of the 
state which created it. Pacific R. Co. v. Missouri Pac. R. Co., 23 Fed. 565; 
Booth v. Manufacturing Co., 40 Fed. 1; Fales v. Railroad Co., 32 Fed. 673. 
Nor is the right to have a cause removed from a state court to the federal! 
court controlle@? or abridged by a state statute authorizing the service of 
process on the agent of a foreign corporation. Telegraph Co. v. Dickinson, 
40 Ind. 444; Morton v. Insurance Co., 105 Mass. 141. 


Corporation Uhartered by Several States. 


If a corporation, already enjoying corporate existence under the laws of 
one state, receives also a charter from another state, it becomes, for pur- 
poses of jurisdiction, a citizen of either state and of both. Railroad Co. v. 
Gallahue, 12 Grat. 655; Horne v. Railrqad Co., 18 Fed. 50; Memphis & C. 
R. Co. v. Alabama, 2 Sup. Ct. 432, 107 U. S. 581; Railroad Co. v. Harris, 
12 Wall. 65; Colglazier v. Railroad Co., 22 Fed. 568; Goshorn v. Board of 
Sup’rs, 1 W. Va. 308; Minot v. Railroad Co., 2 Abb. (U. S.) 323; Page v. 
Railroad Co., 31 Fed. 257; Railroad Co. v. Wightman, 29 Grat. 43L A cor- 
poration becomes a domestic corporation of a state either by a creation or 
adoption by such state. A corporation of one state may be made, by appro- 
priate legislation, a citizen of another state. Whenever the effect of state 
legislation is to adopt a foreign corporation as one of its own, it becomes a 
citizen as well of the state adopting it as of that to which it owes its original 
character. James v. Railway Co., 46 Fed. 47. It has been held, however, 
that a corporation chartered by several states, when sued in either state, 
must be treated as a citizen of that state alone, without regard to where 


. 
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it has its principal place of business. Phinizy v. Railroad Co., 56 Fed. 273. 
But compare Stephens v. Railroad Co., 47 Fed. 530. 

Though a foreign corporation may associate itself for business purposes 
with a domestic corporation, have common interests with it, or even lease 
or buy its property and franchises, still this does not turn the foreign corpo- 
ration into a citizen of the state where it thus extends its business. Nashua 
& L. R. Corp. v. Boston & L. R. Corp., 10 Sup. Ct. 1004, 136 U. S. 356; 
Chicago & N. W. R. Co. v. Chicago & Pac. R. Co., 6 Biss. 219. Thus, a rail- 
road company does not become a citizen of another state merely by going 
into the latter state, and there purchasing and operating a line of road in 
connection with its own line; it requires legislation of the latter state to 
make it a corporation of that state. Williams v. Railroad Co., 3 Dill. 267; 
Conn v. Railroad Co., 48 Fed. 177; Railroad Co. v. Koontz, 104 U. S. 5; 
Railroad Co. v. Cary, 28 Obio St. 203. And, conversely, a railroad company, 
under a perpetual lease a foreign corporation, is not, by that fact, a resi- 
dent of the same place the latter. Crane v. Railroad Co., 20 Fed. 402. 
If a foreign corporation complies with a state statute, by filing its articles 
of incorporation with the secretary of state, this does not alter its status 
as a foreign corporation, nor prevent its removing a proper cause into the 
federal court. Chicago, I. & N. P. R. Co. v. Minnesota & N. W. R. Co., 29 
Fed. 337. We have seen that one state may adopt and naturalize a corpora- 
tion of another state. But this must be done by positive legislation, not, 
it seems, by mere implication from the statutes. It is sometimes difficult to 
determine whether a law is thus intended to create a new corporation, or 
merely to accord permission to the company to carry on its business within 
the state, without domesticating it. But it has been ruled that when an ex- 
isting railroad corporation, organized under the laws of one state, is author- 
ized by the laws of another state to extend its road into the latter, it does 
not become a citizen of the latter state by exercising this authority, unless 
the statute granting this permission must necessarily be construed as cre- 
ating a new corporation of the state which grants the permission. Penn- 
sylvania R. Co. v. St. Louls, A. & T. H. R. Co., 6 Sup. Ct. 1094, 118 U. S. 
290. And when a railroad charter gives the company a right to sell its 
road within the state to any company incorporated by another state, the 
purchasing company to have “all the rights and privileges’ of the seller, 
a nonresident company, which purchases a road to form an extension of its 
line, does not thereby become a resident corporation, so as to take away its 
right to remove a cause from the state court to the federal court. Morgan 
v. Railroad Co., 48 Fred. 705. 


Consolidation of Corporationa. ° 

When a consolidated company is formed by the union of several corpora- 
tions chartered by different states, it is a citizen of each of the states which 
granted the charter to any one of its constituent corporations, and, when 
sued in one of these states, it cannot claim the right of removal to a federal 
court, on the ground that it is also a citizen of another state. Fitzgerald 
v. Railway Co., 45 Fed. 812. In this case, Caldwell, J., speaking of the con- 
solidated company, said: “Although it bears the same name in the three 
states, has one board of directors and the same shareholders, and operates 
the road as one entire line, and is designed to accomplish the same purposes, 
and exercises the same general corporate powers and functions in all the 
states, it is not the same corporation in each state, but a distinct and sepa- 
rate entity in each. It is a corporate trinity, having no citizenship of its 
own distinct from its constituent members, but a citizenship identical with 
each. By the consolidation, the corporation of one state did not become a 
corporation of another, nor was either merged in the other. The corpora- 
tion of each state had a distinct legislative paternity, and the separate identity 
of each as a corporation of the state by which it was created, and as a citi- 
zen of that state, was not lost by the consolidation. Nor could the consoli- 
dated company become a corporation of three states without being a corpo- 
ration of each or of either. While the consolidated corporation is a unit, 
and acts as a whole in the transaction of its corporate business, it is not a 
corporation at large, nor is it a joint corporation of the three states. Like 
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all corporations, it must have a legal dwelling place. Every corporation, 
not created by act of congress, dwells in a state. This consolidated corpora- 
tion dwells in three states, and is a separate and single entity tn each.” 
And see, to the same effect, Cohn v. Railroad Co., 39 Fed. 227; Pacific R. 
Co. v. Missouri Pac. R. Co., 23 Fed. 565; Paul v. Railroad Co., 44 Fed. 513. 
Hence, when a corporation created by the laws of one state becomes con- 
solidated with corporations of other states, and changes its name, and is 
sued by the new name in a court of the state of its creation, by a corpora- 
tion of the same state, another one of the consolidated companies, created by 
another state, cannot go into the state court and have the cause removed tu 
the federal court; for the result of the consolidation of the various corpora- 
tions is that, as to any one stmte, the corporation of that state is the sole 
representative of the other corporations. Chicago & W. I. R. Oo. v. Lake 
Shore & M. S. Ry. Co., 5 Fed. 19, 10 Bias. 122. 


- Corporation as “ Inhabitant” of State. 

The act of congress of March 3, 1887, (24 Stat. 552,) provides that, except 
“when the jurisdiction is founded only on the fact that the action is between 
citizens of different states,” ‘no civil suit shall be brought * * è against 
any person by original process or proceeding in any other district than that 
whereof he is an inhabitant.” And under this statute it is held that a 
corporation is an inhabitant of the place where it has its principal place of 
‘business, where its corporate offices and records are kept, and its corporate 
meetings are lawfully held. Gormully, etc., Manuf’g Ca v. Pope Manuf’g 
‘Co., 34 Fed. 818. And in Riddle v. Railroad Co., 39 Fed. 290, it was said 
that where a corporation, created by the laws of one state, by its officers or 
agents, comes into a judicial district of another state, and there carries on 
business,—for example, operates lines of railway therein, and has there an 
agent, upon whom, under the laws of the latter state, process may be 
served,—it is an inhabitant of said district. But, on the other hand, in Den- 
ton v. International Co., 36 Fed. 1, it was held that an alien could not sue 
a Connecticut corporation in the federal court in California, although the 
corporation had an office and a managing agent in the latter state. Ross, 
J., said: “The extension of the operations of the corporation beyond the 
limits of the state of its creation does not constitute it an inhabitant of 
every district in which it may do business. It can have but one residence 
or habitat, and that is the place where its principal business is done.” 
A similar ruling was also made in Connor v. Railroad Co., 36 Fed. 273; Hal- 
stead v. Manning, 34 Fed. 565. It thus appears that, while a corporation can 
be a “citizen” only of the state in which it is chartered, yet it may be an 
“inhabitant” of another state, if it is in the ‘latter state that it keeps its 
principal office and its records, transacts the bulk of its business, holds its 
meetings, etc. This view, however, has been denied. See Fili v. Rail- 
road Co., 3T Fed. 65, where it is held that tbe statute in question does not 
authorize an action against a corporation in any other state than that by 
the laws of which it was created, although the greater part of its property 
and business and its principal offices are in another state, where aiso its 
annual elections are held, and where most of its officers, directors, and stock- 
holders reside. And see Hohorst v. Packet Co, 38 Fed. 273; Miler v. 
Manufacturing Co., 46 Fed. 882; Campbell v. Railway Co., 50 Fed. 241. But 
if the corporation is not an “inhabitant” of the foreign state where it keeps 
its office and transacts its business, then an anomaly in the law results; 
for, if it is not an inhabitant of such state, it cannot be prosecuted there 
by suit commenced in the federal court there; yet, as it certainly is not a 
“citizen” of that state, an action begun against it there in a local tribunal 
may be removed to the federal court. And thus the federal court would ac- 
quire jurisdiction, by removal from a state court, of a cause of which it 
is forbidden to take jurisdiction by the issuance of its own process. This 
difficulty was perceived, and practically acknowledged, in the closing words 
of the opinion (by Woods, J..) in the case of Amsden v. Insurance Soc., 44 
Fed. 515, where it was held that a foreign corporation, by complying with a 
state law requiring it to appoint a resident agent upon whom process may be 
served, does not make itself a resident of the state, nor forfeit its right 
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to remove to the federal court an action begun against it in a court of the 
state. But the decided weight of authority ts against this last doctrine, and 
in favor of a substantial difference between citizenship and inhabitancy. 
To this effect is a decision rendered by Mr. Justice Harlan, in U. S. v. 
Southern Pac. R. Co., 49 Fed. 297. It was there ruled that while, under the 
-acts respecting the federal courts and their jurisdiction, a corporation is a 
“citizen” only of the state under whose laws it was organized, yet, in respect 
to the district in which it may be sued, under the act of March 3, 1887, 
a railroad or telegraph company, chartered either by a state or the United 
States, is an “inhabitant” of any state in which it operates its lines and 
maintains offices for the transaction of business. And this decision was fol- 
lowed by Judge Speer, in the cnse of East Tennessee, V. & G. R. Co. v. 
Atlanta & F. Rf. Co., 49 Fed. 608, and by Judge Deady, in Gilbert v. In- 
surance Co., Id. 884. And see, also, Miller v. Mining Co., 45 Fed. 345; 
Zambrino v. Railway Co., 38 Fed. 449. In the absence of an express ruling 
by the United States supreme court, the authority of these eminent judges- 
would seem to be sufficient to establish the doctrine that a corporation may 
be an “inhabitant” of several states, although it can be a “citizen” of only 
one, namely, that which created it. 

Exemption from suit out of the district of which the defendant is an in- 
habitant is personal to the defendant, and may be waived. Hence, for ex- 
ample, where a citizen of Massachusetts sues two corporations, one of New 
York and the other of Vermont, in the federal circuit court of Vermont, 
the action will not be dismissed for want of jurisdiction on the motion 
of the Vermont corporation, when there is no objection to the jurisdic- 
tion on the part of the New York corporation. Jewett v. Trust Co., 45 
Fed. 801; Ex parte Schollenberger, 96 U. S. 369. And, for the same 
reson, the act of congress to which we have referred does not oust 
the federal courts of jurisdiction of a suit against a foreign corporation 
which has agrecd, as a condition of the right to transact business in 
the state, to submit to be sued there. Consolidated Store-Service Co. FV. 
Lamson Consol. Store-Service Co., 41 Fed. 833. But jurisdiction of a corpora- 
tion, in a district where it is not an inhabitant, cannot be obtained by service 
of process. Jessup v. Railroad Co., 36 Fed. 735. 


Federal Corporations. 

A corporation created by an act of congress may be sued in the federal 
courts of any district where it is doing business and has an agent upon whom 
service can be made, notwithstanding that its principal office is in another 
state. Van Dresser v. Navigation Co., 48 Fed. 202. And corporations deriv- 
ing their corporate powers from statutes of congress are cntitled to have all 
suits brought against them in state courts removed to the federal courts, 
on the ground that they are suits arising under the laws of the United 
States. And a federal corporation, by consolidating with a state corpora- 
tion, does not lose any of its rights or franchises as such, and is not estopped 
from removing suits to the federal courts. Allen v. Railway Co., 25 Fed. 513. 


Municipal Corporations. 

A municipal corporation created by one state within its own limits may 
be sued in the courts of the United States by the citizens of another state. 
The statutes of a state limiting the jurisdiction of suits against counties to 
circuit courts held within such counties have no application to the federal 
courts. Cowless v. Mercer Co., 7 Wall. 118; McCoy v. Washington Co., 3 
Wall. Jr. 381; Barclay v. Levee Com’rs, 1 Woods, 254. 

' H. CampsBei.i BLACE. 
v.6c.c.a.—-12 
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(56 Fed. 953, — U. S. App. —-.) 
UNITED STATES v. HARSHA, (three cases.) 
(Circuit Court of Appeals, Sixth Circuit. June 15, 1893.) 
Nos. 90, 91, 117. 


1. FEDERAL Courrs — CIRCUIT COURT AND CIRCUIT COURT OF APPEALS—SAME 
PERSON MAY BE CLERK oF Born. 

The clerk of a circuit court does not vacate his office, within the mean- 
ing of Act June 20, 1874, § 2, (18 Stat. 109,) by merely accepting the posi- 
tion of clerk of the circuit court of appeals for the same circuit. 

2. SamE—Crrccit Court CLERK—POWERS OF TREASURY DEPARTMENT. 

The question of a person’s right to the office of clerk of a circuit court, 
and to the compensation belonging thereto, cannot be determined by the 
auditing of his account in the treasury department. 


8. OFFICERS — CLERK OF UNITED STATES COURTS — SAME PERSON RECEIVING 
Two SALARIES. 

Rev. St. § 1763, does not prohibit a person receiving $3,000 per annum 
as clerk of a circuit court of appeals from receiving further compensation 
as clerk of a circuit court, when he lawfully holds both offices. Converse 
v. U. S., 21 How. 463; U. S. v. Saunders, 7 Sup. Ct. Rep. 467, 120 U. S. 
126; U. S. v. McCandless, 13 Sup. Ct. Rep. 465, 147 U. S. 692, followed. 


In Error to the Circuit Court of the United States for the East- 
ern District of Michigan. 

Petitions by Walter S. Harsha to recover from the United States 
certain sums alleged to be due to him as clerk of a circuit court. 
The petitioner was adjudged entitled to recover. The United 
States bring error. Affirmed. 

Statement by SEVERENS, District Judge: 


These are three cases under the same title. They have been submitted 
together, and the questions involved are identical in all of them. They were 
severally instituted by petition in the court below by the defendant in error, 
who is the clerk of the circuit court of the United States for the eastern 
district of Michigan, for the recovery of a certain amount alleged to be due 
to him for services as such clerk, rendered during the last half of the year 
1891, to the amount of $781.25, as claimed in the first petition; for like serv- 
ices rendered during the first half 1892, to the amount of $837.50, as claimed 
in the second petition; and for the like services during the third quarter of 
1892, to the amount of $415.90, being the sum for which the third petition 
was filed. 

Accounts for these several amounts, showing the nature of the services, 
were duly presented and proved, and were allowed by the circuit court, 
but were disallowed by the first comptroller of the treasury upon grounds 
hereinafter stated. Upon the instituting of the proceedings in the court 
below, the district attorney of the United States appeared and answered, 
setting forth the same objections, The court below found the facts to be 
that the petitioner was the duly-appointed clerk of that court, and was the 
incumbent of the office during the whole period covered by the accounts; 
that he rendered the services specified; and that the fees charged therefor 
were lawful. The court also found that, as alleged in the answer of the 
United States, the petitioner was in June, 1891, appointed to the office of 
clerk of this court, the principal office of which is located in Cincinnati, 
Ohio; that he assumed the duties of that office. and has since that date exe 
cuted those duties, and has received the salary prescribed by law therefor. 
Upon these facts the conclusion was that the petitioner was entitled to re- 
cover the amounts claimed. 


Theodore F. Shepard, U. 8. Dist. Atty. 
Walter S. Harsha, in pro. per. 
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Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 


SEVERENS, District Judge, (after stating the facts.) The vb- 
jections urged against the petitioner’s right of recovery are two: 

First, it is said that, by the acceptance of the office of clerk 
of the circuit court of appeals, he vacated the office of clerk of the 
circuit court. Reference is made to section 2 of the act of June 20, 
1874, which provides that the clerk of the circuit court shall per- 
manently reside in the district where his duties are to be performed, 
and shall give his personal attention thereto, and that, if he shall 
fail in complying with these requirements, his office shall be deemed 
vacant; and it is insisted that by his assumption of the duties 
of the clerkship of the court of appeals, which must require his 
attention out of the district, the petitioner ceased to be clerk of 
the circuit court. 

But there is no such incompatibility in the duties of the two 
offices as makes it legally impossible that one person could exe- 
cute them, and that without any violation of the requirements cf 
the statute referred to. The circuit court of appeals conceived 
there was no practical inconsistency, or conflict of duty, when it 
appointed its clerk. There is no such requirement in the act creat- 
ing the circuit courts of appeals, and it cannot be doubted that 
the residence of the clerk within the circuit would be quite suff- 
cient to satisfy any possible implication in that regard. We are 
referred to no statute which prevents the holding of the two offices 
by the same person, and, in the absence of such statute, we know 
of no rule of law which forbids it. In fact, it is well known that 
the holding of more than one office by the same person is a common 
thing, in almost all branches of the public service. Besides all this, 
it cannot be admitted that the question of the right to this office 
can thus be determined by the comptroller of the treasury. The 
clerk is the actual incumbent, and it would be strange, indeed, if 
his right could be determined, as upon a quo warranto, on the audit- 
ing of his account in the treasury department. The ccnsequences 
to the court and its suitors, if the clerk’s status could be thus de- 
cided, would be very serious. 

But, secondly, it is further urged that because of the provisions 
of section 1763, Rev. St., that “no person who holds an office, the 
salary or annual compensation attached to which amounts to the 
sum of $2,500, shall receive compensation for discharging the duties 
of any other office, unless expressly authorized by law,” the peti- 
tioner’s assumption of the office of clerk of the circuit court of ap- 
peals, and his reception of the salary of $3,000 attached thereto, 
prevented his lawful right to receive compensation as circuit clerk. 

The true construction of this section of the statutes has been 
repeatedly declared by the supreme court, and it has been held 
to apply only to the case of an officer who, having a salaried office, 
is charged with duties not originally within the scope of that office, 
but which may, in some lawful mode, be added to, or connected 
with, the regular duties of the place he holds, and not to the case 
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of cne who lawfully holds two offices. Converse v. U. 8., 21 How. 
463; U.S. v. Saunders, 120 U. 8. 126, 7 Sup. Ct. Rep. 467; U.S. v. 
McCandless, 147 U. 8. 692, 18 Sup. Ct. Rep. 465. 
The question as to what this statute means is therefore no 
longer an open one, and we are relieved from any discussion of it. 
We think there is no error in the records, and that the judg- 
ments in the three cases should be affirmed. 





(56 Fed. 956, — U. S. App. —.) 
IRON SILVER MIN. CO. v. MIKE & STARR GOLD & SILVER MIN. CO. 
(Circuit Court of Appeals, Eighth Circuit. June 26, 1893.) 
No. 255. 


New TRIAL AS OF RIGHT—COLORADO STATUTE—TIME FOR APPLICATION. 
Under Code Proc. Colo. c. 23, § 272, giving a defendant in ejectment a 
right to a new trial upon application therefor and payment of costs within 
a limited time after judgment fs rendered, such application must be made 
within the statutory period after judgment at nisi prius. The beginning 
of the period is not deferred until the mandate of the appellate court 
affirming the judgment is entered in the trial court. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

At Law. Action of ejectment in the district court of Lake 
county, Colo., by the Iron Silver Mining Company against the Mike 
& Starr Gold & Silver Mining Company. The cause was removed 
to the United States circuit court for the district of Colorado, and 
judgment there given for plaintiff. This was affirmed by the su- 
preme court. 12 Sup. Ct. Rep. 543, 143 U. S. 394, 430. Plaintiff 
thereafter moved for a new trial as of right, under the Colorado 
statute, which motion the circuit court overruled. Plaintiff brings 
error. Affirmed. 

Statement by THAYER, District Judge: 


The plaintiff in error brought an action of ejectment against the defendant 
in error in the district court for Lake county, Colo., on the 20th of February. 
1885. Subsequently the action was removed to the United States circuit court 
for the district of Colorado, and was tried before a jury in that court, the 
trial resulting in a verdict for the defendant. A motion for a new trial fo” 
errors alleged was filed and overruled in the circuit court, and a judgment 
was ren:lered in favor of the defendant on November 21, 1885. To reverse such 
judgment the plaintiff below prosecuted a writ of error to the supreme court 
of the United States, but the record does not show when such writ of error 
was sued out. It does disclose, however, that a mandate from the supreme 
court, affirming the judgment of the circuit court, was filed in the circuit 
court on November 29, 1892. 12 Sup. Ct. Rep. 543. Section 272 of chapter 
23 of the Code of Procedure of Colorado, which chapter is entitled, “Of 
Actions for Possession and Damages,” is as follows: 

“Whenever judgment shall be rendered against either party under the pro- 
visions of this chapter, it shall be lawful for the party against whom such 
judgment is rendered, his heirs or assigns, at any time before the first day of 
the next succeeding term, to pay all costs recovered thereby, and upon appli- 
cation of the party against whom the same was rendered, his heirs or assigns, 
the court shall vacate such judgment and grant a new trial in such case,. and 
neither party shall have but one new trial in any case, as of right without 
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showing cause. And after such judgment is vacated, the | cause shall stand 
for trial, the same as though it had never been tried. * 

Acting under this provision of the Colorado Code, the plaintift in error, on 
December 22, 1892, filed a motion in the circuit court to vacate the judgment 
theretofore rendered in the cause, and to grant a new trial. The motion 
averred (and the fact is conceded) that the judgment of affirmance was 
rendered by the supreme court of the United States on February 29, 1892, 
and that thereafter and prior to the first day of the next succeeding term 
of the circuit court for the district of Colorado the plaintiff paid all the 
costs recovered in the action, as the statute requires. 

The circuit court overruled said motion, whereupon the plaintiff duly ex- 
cepted to such action, and sued out the present writ of error. 


Harvey Riddell, (Frank W. Owers, James C. Starkweather, and 
Edward L. Dixon, on the brief,) for plaintiff in error. 
Thomas M. Patterson, for defendant in error. 


Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and 
THAYER, District Judge. 


THAYER, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The controversy before us turns on the construction of the above- 
quoted section of the Colorado Code of Procedure, and the ques- 
tion to be determined is this: When, within the meaning of the 
statute, is a judgment rendered, so that the time limited for the 
payment of costs, in order to secure a new trial, begins to run? 
It is not questioned that the provision requiring the payment 
of costs prior to the first day of the next succeeding term after 
the judgment is rendered is a condition precedent to the right 
to have the judgment vacated. On the one hand, however, it is 
contended that on the facts disclosed by the present record the 
judgment was not rendered until it was affirmed by the supreme 
court on February 29, 1892, and that the costs were paid in time 
if paid prior to the next succeeding term of the United States 
circuit court for the district of Colorado; on the other hand, 
the contention is that the time limited to pay the costs began to 
run from November 21, 1885, when the judgment was first entered 
in the circuit court. 

The courts of Colorado do not appear to have construed the stat- 
ute to which the discussion relates, but it was stated in argu- 
ment (and the statement is not denied) that the universal practice 
in that state has hitherto been to treat the judgment as rendered 
on the day it was entered in the trial court, for the purpose of 
computing the time when costs must be paid to entitle the losing 
party to a new trial. Indeed, it was broadly stated in argument 
that this is the first time that an attempt has been made in that 
state, to obtain a ruling, that, where a judgment has been rendered 
at nisi prius, and a writ of error has been sued out, and the judg- 
ment affirmed, the time limited for the payment of the costs only 
begins to run when the judgment of affirmance is entered. 

In passing, we may remark that the practical construction of a 
statute such as this, in the state where it was enacted,—that 
is to say, the interpretation that has been generally placed upon 
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it by the members of the bar in the trial of litigated cases,—is 
certainly entitled to great weight. 

The adjudged cases that have an immediate bearing upon the 
point that we have to decide are the following: Bank v. White, 
23 N. Y. 347; Railway Co. v. McBroom, 103 Ind. 310, 2 N. E. Rep. 
760; Boyce v. Circuit Judge, 79 Mich. 154, 44 N. W. Rep. 343; 
Clark v. Green, 62 Mich. 355, 28 N. W. Rep. 894; and Smale v. 
Mitchell, 148 U. N. 99, 12 Sup. Ct. Rep. 353. The first of these 
cases is a direct adjudication, under a New York statute in all 
respects similar to the Colorado statute, that when a judgment 
is rendered at nisi prius, and an appeal is taken, the time limited 
to pay costs to entitle the losing party to a new trial, begins to 
run from the time the judgment is rendered at nisi prius, and 
not from the time the judgment is affirmed on appeal. The de- 
cision in the Indiana case above cited also proceeds upon the as- 
sumption that the statute of that state which grants a new trial 
if the losing party, within one year after the rendition of judg- 
ment, gives security to pay all costs and damages, requires such 
security to be given within the year succeeding the rendition of 
the judgment at nisi prius, and not within a year after the affirm- 
ance of such judgment on appeal. The decision in Smale v. Mit- 
chell, 143 U. 8. 99, 12 Sup. Ct. Rep. 353, merely holds that, if a new 
and different judgment is directed to be entered in the trial court 
by the mandate sent down from the appellate court, then the period 
limited to pay costs under the Illinois statute begins to run from 
the time that such new and different judgment is entered pursuant 
to the direction of the appellate tribunal. It may be conceded that 
the Michigan case above cited (Boyce v. Circuit Judge, 79 Mich. 
154, 44 N. W. Rep. 343) fully supports the contention in behalf 
of the plaintiff in error. 

In this condition of the authorities we are left at liberty to de- 
termine which is the better construction of the statute in ques- 
tion, and, in our judgment, the weight of reason is in favor of the 
contention that the judgment referred to in the statute, from the 
rendition of which the time to pay costs begins to run, is the 
judgment which is rendered in the trial court, rather than the 
judgment which happens to be rendered on writ of error. This 
is certainly the better view when, as in the case at bar, the judg- 
ment of the trial court is not modified in any respect by the ap- 
pellate tribunal, but is simply affirmed. An order of that nature 
is in reality a judgment rendered in a new suit, which is instituted 
in the appellate court by suing out a writ of error; and we can 
discover nothing in the Colorado statute which seems to indicate 
that the time limited to pay costs is to be computed from the ren- 
dition of the judgment in such new and independent proceeding. It 
is fair to presume that the statute refers to that judgment to which 
the motion to vacate and for a new trial must be addressed, rather 
than to the judgment rendered in the new suit, that is brought 
to correct errors in the record. 

Furthermore, we think that counsel for the plaintiff in error take 
undue liberty with the statute in question when they supply 
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words so as to make it read, “whenever judgment shall be (finally) 
rendered,” etc., and when they assert that a judgment at nisi prius 
is not rendered, within the meaning of the statute, if the losing 
party has a right to prosecute a writ of error, until it has been thus 
reviewed, and until the proper appellate tribunal has declared that 
there is no error in the record. If that view is sound, it follows 
logically that a judgment is not rendered, within the contemplation 
of the statute, until the time allowed to sue out a writ of error 
has expired, although long prior thereto the judgment may have 
been enforced on execution. A view that leads to such a singular, 
rot to say absurd, result, ought not to prevail. 

And finally, we entertain the opinion that litigants ought not to 
be encouraged to try the experiment in the first instance of ob- 
taining a new trial for cause in an appellate court, by conceding 
to them the privilege after such attempt, and, after years of liti- 
gation, to then demand a new trial as a matter of right. 

It follows that the circuit court properly denied the motion 
to vacate tne judgment of November 21, 1885, and its action in 
that behalf is hereby affirmed. 


er | ge 
—_—— mam y 





(56 Fed. 959, — U. 8. App. —.) 
IRON SILVER MIN. CO. vy. MIKE & STARR GOLD & SILVER MIN. CO. 
(Circuit Court of Appeals, Eighth Circuit. June 26, 1893.) 
No. 256. 


In Error to the Circuit Court of the United States for the District of 
Colorado. 


Harvey Riddell, (Frank W.:Owers, James C. Starkweather, and Edward L. 
Dixon, on the brief,) for plaintiff in error. 
Thomas M. Patterson, for defendant in error. 


Before BREWER, Circuit Justice, SANBORN, Circuit Judge, and THAYER, 
District Judge. 


THAYER, District Judge. This case was submitted in connection with case 
No. 255, which was a suit between the same parties. 6C. C. A. 180, 56 Fed. 
Rep. 956. The record in the two cases discloses the same state of facts; and 
the questions discussed are the same. On the authority of our decision in 
No. 255 the judgment in the present case is hereby affirmed. 





(56 Fed. 967, — U. S. App. —.) 


FIRST NAT. BANK OF EVANSVILLE v. FOURTH NAT. BANK OF 
LOUISVILLE. 


(Cireuit Court of Appeals, Sixth Circult. June 8, 1893.) 
No. 21. 


1. BANKS AND BANKING—COLLECTIONS—MAILING PAPER Direct TO DEBTOR. 
A bank receiving a certificate of deposit for collection, and mailing it 
to the bank which first issued it, with a request for a remittance, is guilty 
of negligence. 
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2. SAME—PRINCIPAL AND AGENT—NEGLECT OP OFFICER— MATL CLERK. 

A bank is charged with notice of letters duly mailed to it and re- 
ceived by the general bookkeeper, whose duty it is to open and distribute 
mail matter, although he conceals such letters to hide certain ir- 
regularities in his office, and thereby prevents their coming into the hands 
of the other bank officers. 


8. SamME—COLLECTIONS—RENUNCIATION OF AGENCY—ACQUIESCENCE BY SILENCE. 
A certificate of deposit issued by P. & Co., bankers, was indorsed by 
the payee to plaintiff bank, and by it mailed, on May 8, 1888, to defend- 
ant bank, for collection. On the next day defendant received It, and 
mailed it directly to P. & Co., requesting them to remit. On June ist 
defendant credited the item to plaintiff in the account current for May, 
but wrote to plaintiff that the certificate had been sent to P. & Co., and 
nothing had been heard from them, after repeated inquiries, and aske1l 
plaintiff to have the indorser obtain a duplicate or a remittance from 
P. & Co. No answer to this being received, defendant, on June 22d, 
wrote to plaintiff that it charged plaintiff’s account with the item, hav- 
ing written for it repeatedly to P. & Co., getting no return, and having 
written to plaintiff for a duplicate, which had not been received; and, 
in the account current for June, defendant charged the item back to 
plaintiff, and thereafter omitted it from the monthly accounts. No ob- 
jection was made by plaintiff until April 24, 1889. P. & Co. had failed 
in January, 1889, and before that time the indorser had been discharged 
by operation of law. Held, that plaintiff, by silence, acquiesced in de- 
fendant’s renunciation of its agency, and caused defendant to fail to 
take the steps it might have taken for its own protection, and defendant 
was not responsible to plaintiff for more than nominal damages. 


In Error to the Circuit Court of the United States for the District 
of Kentucky. 

At Law. Action by the First National Bank of Evansville, Ind.. 
against the Fourth National Bank of Louisville, Ky., for negligence 
in failing to make a certain collection for plaintiff. Verdict and 
judgment for nominal damages were given for plaintiff, who now 
brings error. Affirmed. 

Statement by SAGE, District Judge: 


On the 8th of May, 1888, the plaintiff In error sent by mail to the de 
fendant in error, for collection, a certificate of deposit, of which the follow- 
ing is a copy: 


“Banking House of M. M. Pool & Co., Shawneetown, Ill., February 8, 1888. 

“Dr. Wm. N. Warford has deposited in this bank twenty-six hundred and 
sixty-six and 66-J00 dollars for three months, payable to the order of hini- 
seif on return of this certificate, properly indorsed. Interest at five per 
cent. per annum from date until maturity. 


“No. 1158. M. M. Pool & Co.” 


The certificate was received by the Louisville bank on May 9, 1888, credited 
by it to the Evansville bank as $2,700, and so entered on the account current 
mailed to that bank June 1, 1888. 

M. M. Pool & Co., who issued the certificate, were then bankers in good 
credit at Shawneetown, Ill., near to plaintiff and remote from defendant. 
They continued in good credit and active business until some time after 
January 1, 1889. when they failed. 

Warford, who assigned and indorsed the certificate to the plaintiff, was a 
man of wealth. By the law of Illinois he was liable as indorser only upon 
condition that the holder of the certificate should bring suit against Pool & 
Co. at the then next term of the circult court of Gallatin county, IL, (in 
which county Shawneetown is located,) being the term of September, 1888, 
and prosecute them to insolvency. 
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It does not appear from the record that the certificate was indorsed to the- 
defendant, but it is averred in the complaint, and not denied in the answer, 
that Warford, before the maturity of the certificate, indorsed it to the plain- 
tif; and in a letter written by the counsel for the Louisville bank to the- 
Evansville bank on the 14th of August, 1889, and put in evidence by the 
plaintiff, the certificate is referred to as indorsed by Warford to the plain- 
uff. The record does not show that any instruction or authority was given. 
defendant to bring suit upon the certificate. 

The defendant, on the day on which it received the certificate, sent it by 
mail to Pool & Co., requesting them to remit. On the ist of June, 1888, 
having heard nothing from Pool & Co., although it made repeated inquiries 
after the certificate, defendant wrote to plaintiff as follows: 

“Dear Sir: On May 9th we received from you a certificate of deposit for 
$2,700, issued by M. M. Pool & Co., bankers, Shawneetown, Illinois. We sent 
the item for collection and returns, but so far have heard nothing from them, 
notwithstanding we have sent several inquiries after it. Will you kindly 
see the indorser, and have him investigate it, and either obtain us a duplicate - 
of it or have them remit to us for it?” 

Not receiving any answer to that letter, the defendant, on June 22, 1888, 
mailed another letter to plaintiff, of which the following is a copy: 

“We charge your account $2,700 for item on Shawneetown, Illinois, in yours. 
of May 8th. We have written repeatedly for the item, but can get no re- 
turns. We also wrote you for a duplicate several weeks ago, but have not 
received one as yet. We hope you can settle this matter without further- 
trouble.” : 

On Monday, July 2, 1888, plaintiff having made no objection to the course. 
suggested in the letter of June 22d, the defendant mailed to plaintiff its ac- 
eount current for June, in which the Shawneetown item of $2,700 was charged 
back as stated in the letter of June 22d. 

Monthly accounts current were duly sent for every month thereafter up to 
and including the account mailed April 1, 1889, for March, 1889. Each of: 
these accounts omitted the Shawneetown item. No objection to the omis- 
sion, nor to what had been done by defendant, was made until April 24, 1889. 
but in the meantime Warford had been released,—in September, 1888,—and 
Pool & Co. had failed in January, 1889. With reference to the receipt of the 
letters of June 1 and June 22, 1888, and of the account current of July 1, 1888, 
it appears from the evidence that the mail was brought to plaintiff’s bank by 
a letter carrier, and there came into the hands of Mr. Schor, general book- 
keeper of the bank, whose duty it was to open and distribute mail matter 
received. He had been guilty of certain irregularities, not, it is said, “in- 
volving any moral turpitude;” that is to say, he took no money belonging: 
to the bank, but, falling behind in his work, concealed letters and com- 
munications, including the above, and they did not come to the actual knowl- 
edge of the officers of the bank until after April, 1889, when the letter of 
June 1, and the account current malled July 2, 1888, were found among 
Schor’s papers, he having suicided upon the discovery of his irregularities. 
The letter of June 22d was not found. The trial judge properly charged the 
jury that if the letters and accounts were received by Schor they were, jn 
law, received by the bank; and the jury found that they were so received. 
The plaintiff’s action is based solely upon the alleged neglect and failure of 
the defendant to discharge its duties touching the collection of said certifi- 
cate of deposit. The verdict and judgment of the court below were for 
nominal damages for the plaintiff, and the case is before this court upon the 
plaintiff’s exceptions. 


Humphrey & Davie and Garvin & Cunninghan, for plaintitf in 
error. 

Walter Evans, (Barnett, Miller & Barnett, of counsel,) for defend- 
ant in error. 


Before JACKSON and TAFT, Circuit Judges, and SAGE, District 
Judge. 


186 C. C. A. REPORTS, vol. 6. 


SAGE, District Judge, (after stating the facts as above.) The 
assignments of error set forth in the record are embodied in the 
propositions relied upon by counsel for appellees in their brief. 

Their first proposition is that the transmission by the defendant in 
error of the certificate of deposit to M. M. Pool & Co., the makers, 
for collection, was negligence, which made the defendant in error 
responsible for any loss resulting. They cite Bank v. Burns, 12 
Colo. 539, 21 Pac. Rep. 714; Drovers’ Nat. Bank v. Anglo-American 
Packing & Prov. Co., 117 Tl. 100, 7 N. E. Rep. 601; Bank v. Goodman, 
109 Pa. St. 424, 2 Atl. Rep. 687. The court below took this view of 
the law, and approved the cases above cited in overruling a general 
demurrer to the answer. See, also, Farwell v. Curtis, 7 Biss. 162; 
Indig v. Bank, 80 N. Y. 100; and Briggs v. Bank, 89 N. Y. 182. 
The jury were charged that the defendant violated its duty as an 
agent by sending the certificate to the makers of it for collection, 
and that it was liable for the damage resulting from that violation 
of duty. So far, therefore, the plaintiff in error has no ground for 
complaint. The court went on to state to the jury that the real 
question in the case was whether the damage claimed was the re- 
sult of the negligence complained of. Calling attention to the 
letters of June 1 and June 22, 1888, and to the charging back of 
the amount of the certificate in the July account, the court referred 
to the fact that there was no conflict of evidence, and instructed 
the jury that those letters and the charging back amounted to a 
renunciation of the defendant’s agency, so far as the defendant could 
renounce it. But the court added that the defendant could not, 
by its renunciation, put an end to the agency, as the facts then 
were, and relieve itself from liability, without the consent, express or 
implied, of the plaintiff, and that such consent would be implied 
from the silence of the plaintiff after being informed of the renuncia- 
tion. The court added that, if the plaintiff made no objection to 
the renunciation, the defendant was not liable for damage thereafter, 
resulting from events subsequent, and not from the sending of the 
certificate to Pool & Co. for collection. Counsel for plaintiff in 
error undertake to escape this conclusion by citing Bank v. Morgan, 
117 U. S. 96, 6 Sup. Ct. Rep. 657, in support of their contention that 
the receipt of the letters and statements of account by Schor was not 
a receipt by the plaintiff, nor was his knowledge of their contents 
to be imputed to the plaintiff. The citation is not a fortunate one 
for them. In that case the clerk of Cooper, a depositor with the 
bank, had raised various checks, the signatures to which were 
genuine. Those checks were paid, and charged to Cooper’s account. 
Cooper sent in his pass book from time to time between the Ist of 
October, 1880, and the 20th of January, 1881, and it was written up 
and returned to him with the paid checks, including those that had 
been raised. The balances were struck as determined by the genu- 
ine and the raised checks. It appeared from the evidence that 
Cooper was in the habit of examining his check book from time to 
time, but in a casual way, and he did not discover the forgeries 
until March 1 or 2, 1881. The supreme court held that he was 
bound personally, or by an authorized agent, and with due dili- 
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gence, to examine the pass book and vouchers, and to report to the 
bank without unreasonable delay any errors that might have been 
discovered in them, and that, if he failed to do so, and the bank was 
thereby misled to its prejudice, he could not afterwards dispute the 
correctness of the balance shown by the pass book. Justice Harlan, 
in announcing the opinion of the court, said that the sending of the 
pass book to be written up and returned with the vouchers was, 
in effect, a demand to know what the bank claimed to be the state 
of his account, and the return of the book with the vouchers was the 
answer to that demand, and that it imported a request by the bank 
that he would, in proper time, examine the account so rendered, 
and either sanction or repudiate it. He also said that Coopers 
failure to make the examination or to have it made within a reason- 
able time was inconsistent with the object for which he obtained 
and used a pass book. Citing Perkins v. Hart, 11 Wheat. 237, 256, 
and Wiggins v. Burkham, 10 Wall. 129, 182, he added that, where 
a party to a stated account neglects to examine it or to have it exam- 
ined within a reasonable time after receiving it, by reason of which 
negligence the other party, relying upon the aceount as having 
been acquiesced in or approved, has failed to take steps for his pro- 
tection which -he could and would have taken had such notice been 
given, he is estopped from questioning its conclusiveness. To apply 
that case to this: The defendant, in its letter of June ist, notified 
the defendant that it had sent the certificate to Pool & Co., the 
makers, for collection, and that it had no returns, and could get no 
answer to its inquiries. It then asked the plaintiff to see the in- 
dorser, and have him investigate, and either obtain a duplicate of the 
certificate, or have Pool & Co. remit. There was no answer to this 
letter. The defendant waited until June 22d. Still no answer. 
The defendant mailed to plaintiff its letter of that date, notifying 
that it charged back to plaintiff's account the $2,700 credit for the 
certificate; that defendant had written repeatedly for the item, 
but could get no returns, and had written plaintiff several weeks 
before for duplicate, but had not received it; closing with the ex- 
pression of the hope that plaintiff could settle the matter without 
further trouble. No answer to that letter. Then, on July 2d, the 
account current for June, showing on its face the charging back 
of the $2,700 item, was mailed by defendant to plaintiff, and there- 
after, regularly, monthly accounts for nine months, each with 
that item omitted. All this time no word from plaintiff. Finally, 
on April 24, 1889, came the plaintiff’s objection to the account. 
Meantime the maker of the certificate had become insolvent, and the 
indorser had been released by operation of law. Here was no mere- 
ly implied or imported request that the plaintiff should examine the 
account sent. Attention was directed specifically to the item char- 
ging back the credit for the certificate. Had the plaintiff complied 
with defendant’s request contained in the letter of June 1, 1888, by 
furnishing a copy of the certificate, the collection could have been 
made, if not from the maker, at least from the indorser. Had the 
plaintiff then declined the request, and notified the defendant that it 
would be held to the performance of its agency, and to the full meas- 
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ure of responsibility for any loss resulting from its default, it could 
have enforced the collection without regaining possession of the cer- 
tificate, which was only a piece of evidence, and protected itself 
against loss. As it was, when plaintiff’s objection was made the con- 
ditions were so changed that collection could not be made, and the 
loss must fall upon the plaintiff or the defendant. The conclusion is 
irresistible that the plaintiff, by its silence, acquiesced in the defend- 
ant’s renunciation of its agency, and caused the defendant to fail to 
take such steps as it might otherwise have taken for its protection. 
The facts of this case are quite as strong to support an estoppel as 
those shown in Bank v. Morgan. However, counsel for plaintiff 
did not cite that case for the application above made, but to call 
attention to the fact that the supreme court decided—First, that 
if the bank had been guilty of negligence it would have been liable 
notwithstanding the depositor’s failure to examine the pass book 
and vouchers; and, second, that as the depositor’s clerk had no 
power to bind him by raising the checks, he had no power to charge 
him with the imputed knowledge of the fact that they had been 
raised. The court did hold that if the officers of the bank could, 
by proper care and skill, have detected the forgeries before paying 
the raised checks, the bank would be the loser, even if the depositor 
made no examination of his account. Certainly, because in that 
state of fact the negligence of the bank’s officers would have been 
the proximate cause of the loss. But how does that lay the founda- 
tion for maintaining that the court below erred in this case? The 
jury were instructed that the plaintiff had the right to decline the 
defendant’s renunciation of its agency, and to hold the defendant 
responsible, but that, if they found that the bank received the letter, 
and remained silent, acquiescence in the renunciation was to be 
inferred, and the defendant would not be responsible for any dam- 
age resulting from subsequent events, and not directly caused by the 
original negligence of sending the certificate to the makers for col- 
lection. Thus we see that the court expressly charged the jury 
that the defendant was not in any event to be released from re- 
sponsibility for any loss resulting from its negligence, but only from 
the consequences of its failure to act after the plaintiff's acceptance 
—if found from the evidence—of the renunciation of the agency. 
These instructions are in perfect harmony with the decision in Bank 
v. Morgan. As to the second point for which counsel cited that 
case, it has no application here. There the raising of the checks was 
not only entirely out of the line of the clerk’s authority, but it was a 
fraud and a crime against his employer, and therefore his knowledge 
was not imputed to his employer. Here it was the business of 
Schor, the plaintiff's bookkeeper, to receive and open and distribute 
letters addressed to the bank and coming by mail. Hence the 
court below rightly charged the jury that if they found that the 
letters mailed by the defendant were delivered to him, they should 
find that they were delivered to the bank. Now, it is claimed that 
because he secreted those letters, and kept them from the actual 
knowledge of the bank, the bank is not chargeable with notice of 
their receipt or of their contents, because he had no right to secrete 
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them, and to keep them. As well might it be claimed that the bank 
could repudiate a payment made to its collecting agent by its debt- 
or, because he had embezzled it, instead of paying it over. Schors 
authority was to receive the letters for the bank, and the collector’s 
agency, in the case put, was to receive money for the bank. De- 
livery in the one case was delivery to the bank, and payment in the 
other case was payment to the bank, and what Schor or the collector 
afterwards did concerned only themselves and the bank, so far as 
the rights and interests of the parties were involved. 

It is assigned as error that the court below instructed the jury 
that it was not the duty of the defendant to sue the indorser of 
the certificate. Upon this point the jury were further instructed 
that, while the defendant had no such authority, it was under the 
duty, or would have been, if the renunciation of ita agency had not 
been accepted by the acquiescence of the plaintiff, to push the mat- 
ter, and, if it could not make the collection without suit, to promptly 
inform the plaintiff, so that it might sue for itself, if it thought 
proper to do so. It was held in Crow v. Bank, 12 La, Ann. 692, that 
it is not within the scope of the collecting bank’s agency to bring suit | 
upon paper left with it for collection. This view is supported by 
the text of Morse on Banking, (section 246,) where it is said, upon 
the authority of Wetherill v. Bank, 1 Miles, 399, that the collecting 
bank “might be seriously prejudiced by the institution of such 
proceedings; for the fact might, under some circumstances, be 
evidence going to show that the bank had itself adopted the paper, 
and therefore, whether it were paid or not, owed the amount of it 
to the original holder.” It was said in Sterling v. Trading Co., 
11 Serg. & R. 179, that a note given in charge to a bank for collec- 
tion, and so indorsed as to place the apparent and technical title 
in the bank, if not withdrawn after nonpayment and protest, might 
be sued upon by the bank in its own name. In Ryan v. Bank, 9 
Daly, 308, it was held that it is no part of the general business of 
a bank to bring suit upon a draft deposited with it for collection. 
The authorities are decidedly in favor of the law as given in charge 
to the jury by the court. It may be, however, that under special 
circumstances, as where delay to bring suit—the collecting bank 
being the indorsee—would operate to discharge a surety, and there 
was not time to wait for advices from the owner of the paper, or 
where an immediate attachment was necessary to prevent the fraud- 
ulent removal or disposition of his property by the debtor to avoid 
payment, it would be the duty of the collecting bank to bring suit. 
But there was no such contingency here. The loss resulted, not 
because no suit was brought, but because the defendant was induced 
to believe, by the plaintiff’s failure to respond to the letters and 
statements of account mailed by defendant from time to time, and 
had the right to believe, that the plaintiff had accepted the renuncia- 
tion of the agency, and had undertaken the collection on its own ac- 
count. It is therefore immaterial whether the instruction com- 
plained of was right or wrong. 

It is also assigned as error that the court below erred in charging 
the jury that the defendant’s letter of the 22d of June, and the letter 
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of July 2d, inclosing the account current for June, with the charging 
back to the plaintiff of the $2,700 credit on account of the certificate, 
amounted to a renunciation of the agency, and that, if the plaintiff 
did not object within a reasonable time, it must be held to have 
accepted the renunciation; the court adding that, in its opinion, 
there was no evidence that the plaintiff ever did anything, and, if that 
was so, the defendant was not liable for any loss that resulted from 
its subsequent inaction. So far from there being error in this in- 
struction, we think that upon the evidence the court would have been 
justified in directing the jury to find that the agency was renounced 
by the defendant, that the renunciation was acquiesced in by the 
plaintiff, and that the plaintiff was entitled to recover only nominal 
damages. It was in evidence that the letters were properly mailed, 
and the presumption is that they reached their destination, and 
were received by the plaintiff. Rosenthal v. Walker, 111 U. 8. 193, 
4 Sup. Ct. Rep. 382. As the court said in its charge to the jury, 
there was no contrariety of evidence, no dispute as to the facts, and 
there is no doubt that the conclusions of law were correctly stated 
by the court. 
The judgment of the court below is affirmed, with costs. 





(56 Fed. 973, — U. S. App. —.) 
GOWEN v. HARLEY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 249. 


1. STATUTES — CoNsTRUCTION — SPECIAL CHARTER AND SUBSEQUENT GENERAL. 


CT. 

Privileges granted by a special act or charter are not affected by sub- 
sequent general legislation on the same subject; but the special charter 
and general laws must stand together, the one as the law of the particular 
case, the other as the general law of the land. State v. Stoll, 17 Wall. 
425, followed. 

2. SAME—REPEAL BY IMPLICATION. 

A later act does not repeal an earlier one by implication unless their 
provisions are clearly inconsistent and repugnant. 

8. FEDERAL CourRTs— SPECIAL JURISDICTION IN INDIAN TERRITORY—AcT FEB. 
18, 1888—Suits AGAINST Choctaw Cua, & Ratiway Co. 

Act Feb. 18, 1888, § 8, (25 Stat. 35,) conferring upon the circuit and 
district courts for the western district of Arkansas and the northern 
district of Texas concurrent jurisdiction of all suits between the Choctaw 
Coal & Railway Company and the inhabitants of the Indian nations or 
tribes through which that railway should run, is not repealed by Act 
March 1, 1889, (25 Stat. 783, c. 333,) establishing a court in the Indian 
Territory, nor by Act May 2, 1890, (26 Stat. 81, c. 182,) enlarging the juris- 
diction of that court. Eckloff v. District of Columbia, 10 Sup. Ct. Rep. 
752, 185 U. 8. 240, distinguished. 

4 Same—Svlts AGAINST RECEIVERS. 

Act Feb. 18, 1858, § 8, (25 Stat. 35,) gives the circuit and district courts. 
for the western district of Arkansas and the northern district of Texas 
concurrent jurisdiction of all suits between the Choctaw Coal & Rail- 
way Company and the inhabitants of the Indian nations or tribes through 
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which the railway runs. Held, that such jurisdiction extends also to suits 
between the receivers of the railway company and the inhabitants of the 
said nations and tribes. 

6. SAaME—PROoF OF INHABITANCY. 

Under Act Feb. 18, 1888, § 8, (25 Stat. 35,) evidence that plaintiff lived 
with his wife in his house in the territory of the Choctaw nation when 
the cause of action arose, and for a year thereafter, is sufficient proof of 
inhabitancy to give the circuit court for the western district of Arkansas 
jurisdiction of a suit wherein the Choctaw Coal & Railway Company is 
defendant, whether plaintiff dwelt there rightfully or wrongfully. 

6 MasTER AND SERVANT—MASTER’S Doty To FurRNiso SAFE TOOLs. 

Plaintiff and another servant of defendant were charged with the daily 
duty of moving a box weighing 250 pounds a distance of 5 feet from one 
railway car to another, the surface of the earth between the cars being 
smooth and hard, and the floors of the cars at the height of the shoulders 
of a man standing between them. Plaintiff had asked for and been 
promised skids whereon to slide the box from one car to the other, but he 
made request merely from considerations of convenience, and not be- 
cause he thought any other method of moving the box dangerous. Held, 
that the failure of the master to furnish skids was not negligence making 
him liable for injuries suffered by the plaintiff in moving the box. 

7. Samué—Risks ASSUMED BY SERVANT. 

Plaintiff had performed the duty of moving the box daily for three 
months before his injury, but the officers of the defendant railway com- 
pany had never assisted in such moving, and had seldom seen it done. Held, 
that the risks of moving the box were assumed by plaintiff. 

8. SamE—InNJurRY TO SERVANT BY His Own NEGLIGENCE. 

Instead of standing on the ground and lifting the box on their shoulders, 
plaintiff and his fellow servant, one standing in each car, swung the box 
across from one car to the other, with the aid of a rope tied to one of 
the handles. One of the ropes became untied, causing plaintiff to fall 
upon his head. Held, that plaintiff's injury was caused by his own neg- 
ligence and that of his fellow servant, and that the master was not lia- 
ble therefor. 

9. SAME—ASSUMPTION OF RIsSKS—PROMISE TO FURNISH APPLIANCES. ` 

A servant who is employed to perform a simple act of manual labor, 
the risks of which are obvious, cannot escape from his assumption of 
those risks by proof that the master promised to furnish him tools by the 
use of which his work could be done in a different way, or more con- 
veniently, or even more safely, if it could be done with reasonable safety 
without the tools. 


In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

At Law. Action by Harrie Harley against Francis I. Gowen 
and E. D. Chadick, receivers of the Choctaw Coal & Railway Com- 
pany, for personal injuries received by plaintiff while in defend- 
ant’s service. Judgment was given for plaintiff. Defendant 
Gowen brings error. Reversed. 


J. W. McLoud, for plaintiff in error. 
Joseph M. Hill, (L. P. Sandels, on the brief,) for defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SANBORN, Circuit Judge. On June 20, 1891, Harrie Harley, the 
defendant in error, fell out of the door of a car of the Choctaw Coal 
& Railway Company, hereafter called the Choctaw Railway Com- 
pany, at South McAlester, in the Indian Territory, while he was en- 
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-deavoring to move a train box from another car into the one from 
which he fell. He struck on his head and hurt himself. He was 
an employe of the plaintiff in error. For his injury he brought this 
action against Francis L Gowen, the plaintiff in error, hereafter 
called the defendant, and E. D. Chadick, as receivers of the Choc- 
taw Railway Company. Gowen was the acting receiver, and alone 
answered. There was a trial by jury, a verdict for the plaintiff, and 
.a judgment upon it. The writ of error in this case was-sued out 
to reverse this judgment. 

This was the case: About the lst of February, 1891, the plain- 
tiff was employed by the defendant to clean cars at South McAles- 
ter. It became his duty, with the assistance of the porter, to 
transfer from one car to another a train box that weighed about 
200 or 250 pounds, and a safe, at about 6 o’clock in the evening of 
each day. Each end of the train box was provided with a handle. 
There was a door on the side of each of the cars, and the cars were 
‘so placed when the transfer was made that these doors were oppo- 
‘site each other, and about five feet apart. The surface of the 
ground between the cars at the place where the transfer was ef- 
fected was hard and smocth, and the shoulders of a man standing 
upon it were about the height of the floors of the cars. ‘When the 
plaintiff entered upon this employment the box was transferred in 
this manner: There was a double bellrope about 18 inches long 
-attached to one of the handles of the box. The porter would shove 
the box part of the way out the doorway of the car, and take hold of 
the rope. The plaintiff would stand in the doorway of the car op- 
posite, take hold of the jamb of the door with one hand, seize the 
handle of the box with the other, and the two men would then swing 
it across into the car in which the plaintiff stood. As they were 
in the act of swinging it over in this way on June 20, 1891, the 
rope came untied, and the plaintiff fell out of his doorway, and was 
injured. The rope was attached to the handle of the box by the 
plaintiff or the porter. It was not one of the appliances furnished 
by the defendant. The box had been transferred in this way be- 
fore the plaintiff entered upon this emplcyment. A few days after 
‘he commenced the discharge of his duties he asked the master me- 
chanic of the defendant for some skids to slide the box and safe 
across upon, and the next day he was supplied with a couple of 
planks, which he used until some time in May, when he was taken 
sick, and lost them. He returned to this work on May 20, 1891, 
and transferred the safe and bcx by swinging them across daily 
from that time until the accident, June 20, 1891. Within three 
days after he returned, and six or seven times in all between May 
20th and June 20th, he asked the proper officers of the defendant for 
‘skids, and they promised to furnish them. The last promise was 
made within three days of the accident. The only reason he asked 
for the skids was that he thought it would be easier to slide the 
safe and box over upon them than to swing them over. He did not 
‘consider it at all dangerous to transfer them without skids or planks 
before the accident. The assignments of error go to the jurisdic- 
‘tion of the court below and to the sufficiency of the evidence. 
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The jurisdicticn of the circuit court for the western district of 
Arkansas over this action rests upon the eighth section of the act 
of congress entitled “An act to authorize the Choctaw Coal and 
Railway Company to construct and operate a railway through the 
Indian Territory, and for other purposes,” approved February 18, 
1888, (25 Stat. 35.) This act contains 13 sections. Section 1 au- 
thorizes the company to construct a railroad, telegraph, and tele- 
phone line through the Indian Territory; sections 2, 3, and 5 au- 
thorize it to take and use a right of way and ground for stations 
in that territory, and provide a method of fixing and paying the 
damages for the taking; section 4 regulates the rates to be charged 
by the company for transportation of freight, passengers, and 
mails; section 6 provides for filing maps showing the location of 
the railroad, and their approval by the secretary of the interior, and 
limits the time within which the company must commence work 
upon the line approved; section 7 permits the employes of the com- 
pany to reside in the territory, under certain restrictions; section 
9 provides when the road shall be completed, and what crossings 
and bridges it shall maintain; section 10 makes it a condition of 
the acceptance of the right of way that the company will make no 
effort to change the tenure by which the Indians hcld their land, or 
to secure any land from them; section 11 provides that all mort- 
gages made by the company shall be recorded with the secretary of 
the interior, and that the record shall be notice thereof; section 12 
reserves to ccngress the right to repeal or amend the act; section 
13 prohibits the assignment cf the right of way before the construc- 
tion of the road; and section 8 provides: 


“That the United States circuit and district courts for the western district 
of Arkansas and the northern district of Texas, and such other courts as 
may be authorized by conzress, shall have, without reference to the amount 
in controversy, concurrent jurisdiction over all controversies arising between 
said Choctaw Coal and Railway Company, and the nations and tribes through 
whose territory suid railway shall be constructed. Said courts shall have 
like jurisdiction. without reference to the amount in controversy, over all 
controversies arising between the inhnbitants of said nations or tribes and 
said railway company; and the civil jurisdiction of said courts is hereby 
extended within the limits of said Indian Territory, without distinction as to 
Se aa of parties, so far as may be necessary to carry out the provisions 

this act.” 


The jurisdiction of the court below is challenged on three grounds: 

First. That section 8 of the Choctaw Railway Company’s charter 
is repealed by implication by the acts of March 1, 1889, establishing 
a court in the Indian Territory, (25 Stat. 783, c. 333; Supp. Rev. St. 
670,) and of May 2, 1890, providing a temporary government for the 
territory of Oklahoma, and enlarging the jurisdiction of the United 
States court in the Indian Territory, (26 Stat. 81, c. 182; Supp. Rev. 
St. 720;) but it is admitted that there is no express repeal or refer- 
ence in the subsequent legislation to this section. 

Second. That, if this section is not repealed, and the court below 
still has jurisdiction of actions by or against the Choctaw Railway 
Company arising in the Indian Territory, it has no jurisdiction of 
actions against the receiver of the railway company. And, 
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Third. That, although the plaintiff alleged that he was an inhab- 
itant of the Choctaw nation at the time of the commencement of 
this action, the defendant denied this allegation, and there was 
no evidence in support of it. 

To sustain his first proposition, the counsel for defendant quotes 
the rule as to repeals by implication announced by Mr. Justice Field 
in delivering the opinion of the supreme court in U. S. v. Tynen, 
11 Wall. 88, 92, viz.: “When there are two acts on the same sub- 
ject, the rule is to give effect to both, if possible. But if the two are 
repugnant in any of their provisions, the later act, without any 
repealing clause, operates to the extent of the repugnancy as a repeal 
of the first; and even where two acts are not in express terms 
repugnant, yet, if the latter act covers the whole subject of the first, 
and embraces new provisions, plainly showing that it was a substi- 
tute for the first act, it will operate as a repeal of that act;’ and he 
relies upon the decision in that case, and the decisions in Eckloff 
v. District of Columbia, 185 U. 8. 240, 242, 243, 10 Sup. Ct. Rep. 752, 
and District of Columbia v. Hutton, 143 U. 8. 18, 12 Sup. Ct. Rep. 
369, to support his contention that section 8 of the special charter 
is repealed by the later acts referred to. 

In U. S. v. Tynen two acts relating to the subject of violations 
of naturalization laws had been passed at different dates. The 
later provided for all the violations referred to in the earlier, but 
imposed different or additional penalties therefor, and contained new 
provisions. In Eckloff v. District of Columbia, congress had passed 
an act in 1861 creating a metropolitan police system for that dis- 
trict and establishing a board, which was given control of the police 
force, but was prohibited from removing policemen except for cause 
and after hearing. In 1878 congress passed an act entitled “An act 
providing a permanent form of government for the District of 
Columbia,” which vested the general administration of the affairs 
of the district, including the control of the police, in a commission, 
abolished the former police board, and gave the commission the 
power to remove policemen without cause or hearing. The supreme 
court held that the act of 1878 was in the nature of an organic act 
establishing a permanent government for the district; that it 
covered the whole subject of the former act, was clearly repugnant 
to it, and that the earlier act must be deemed to be repealed by the 
later. In District of Columbia v. Hutton the same organic act 
of 1878 was held to have had a like effect upon the act of March 
2, 1867, relating to the qualifications of policemen. It will be 
noticed that in each of these cases the decision rests upon the facts 
that the acts were general in their nature, that in each case the 
later act covered the entire subject of the earlier one, and that in 
each case the provisions of the later act were so repugnant to those 
of the earlier that both could not stand together. 

In the case before us the section which is alleged to be repealed 
by implication is a provision of a special act in the nature of a 
charter whose entire purpose and effect is to grant certain priv- 
ileges to and to impose certain restrictions upon the Choctaw 
Railway Company. The acts of March 1, 1889, and May 2, 1890, 
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which it is claimed repealed this section, are general laws estab- 
lishing a court in the Indian Territory, defining, and afterwards 
enlarging, its jurisdiction, and providing a temporary government 
for the territory of Oklahoma. These acts comprise 72 sections. 
They are too long to be abstracted here. It is sufficient to say that 
they treat generally of the court in the Indian Territory and the 
government of Oklahoma Territory, but nowhere cover or refer 
to the rights or privileges of the Choctaw Railway Company. They 
do not refer, directly or indirectly, to the subject covered by its 
charter. 

Again, they contain no provisions repugnant to or inconsistent 
with the section of that charter which confers jurisdiction upon the 
court below. That section provides that the circuit courts of the 
western district of Arkansas and the northern district of Texas, 
and such other courts as may be authorized by congress, shall have 
concurrent, not exclusive, jurisdiction over actions by and against 
this railway company. The acts of March 1, 1889, and May 2, 1890, 
confer jurisdiction over such actions arising in the Indian Territory 
upon the United States court in that territory, but nowhere attempt 
to make that jurisdiction exclusive. In the act of May 2, 1890, it 
is provided by section 29 (Supp. Rev. St. 732) that the court in the 
Indian Territory shall “have and exercise within the limits of the 
Indian Territory jurisdiction in all civil cases in the Indian Terri- 
tory except cases over which the tribal courts have exclusive juris- 
diction ;” and it is provided by section 30 “that for the purpose of . 
holding terms of said court said Indian Territory is hereby di- 
vided into three divisions, * * * and all civil suits shall be 
brought in the division in which the defendant or defendants re- 
side or may be found.” These are the provisions cited and chiefly 
relied upon to establish the inconsistency of this legislation with 
the provision of the special charter conferring jurisdiction on the 
court below, and to work its repeal. They fail to accomplish this 
purpose. An act conferring jurisdiction over a certain class of 
actions upon one court is not repealed by a subsequent act con- 
ferring like jurisdiction upon another court. The effect of the 
later act is simply to confer concurrent jurisdiction, (Fidelity Trust 
Co. v. Gill Car Co., 25 Fed. Rep. 737; In re Opening Twenty-Eighth 
St., 102 Pa. St. 140,) and the provision that all civil suits shall be 
brought in the division in which the defendant resides clearly has 
no reference to any other suits than those brought in the United 
States court in the Indian Territory. 

Thus it appears that these later acts fulfilled none of the condi- 
tions required to effect a repeal by implication under the rule an- 
nounced by Mr. Justice Field in U. S. v. Tynen, supra, and here 
invoked. They are not upon the same subject as the special charter 
of the Choctaw Railway Company; they are not repugnant to any 
of the provisions of that charter; they do not cover the whole sub- 
ject embraced in that charter, but relate to subjects foreign to it; 
and they constitute general legislation, while the charter is a special 
act, relating exclusively to the privileges and liabilities of a single 
corporation. Our conclusion is that they do not repeal the provision 
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of the special act giving jurisdiction of actions of the character of 
the one at bar to the court below, and we base this conclusion 
upon the following well-settled rules governing repeals by implica- 
tion: 

First. Privileges granted by a special act or charter are not affect- 
ed by general legislation on the same subject, but the special 
charter and general laws must stand together; the one as the 
law of the particular case, and the other as the general law of the 
land. Dill. Mun. Corp. § 54; State v. Stoll, 17 Wall. 425, 436, 
where the supreme court held that a provision in the charter of a 
state bank that its bills should be receivable in payment of all 
taxes and moneys due the state was not repealed by a subsequent 
general law to the effect that all taxes should be paid in specie 
or the bills of specie paying banks, and that the bills of the state 
bank must still be received in payment of taxes although it was 
no longer paying specie. 

Second. Repeals by implication are not favored, and where the 
sections of earlier and later acts can by any reasonable construc- 
tion stand together, they must so stand. The later act does not re 
peal the earlier unless their provisions are clearly inconsistent or 
repugnant. The Distilled Spirits, 11 Wall. 356, 365; Henderson’s To- 
bacco, Id. 652, 658; Daviess v. Fairbairn, 3 How. 636, 644; U. 8. v. 
Walker, 22 How. 299, 311; McCool v. Smith, 1 Black, 459, 470; State 
v. Stoll, 17 Wall. 431. 

The second proposition of defendant’s counsel, that if the court 
below has jurisdiction of actions against the Choctaw Railway Com- 
pany it has none of actions against its receivers, is untenable. The 
receivers hold and operate the railroad of this company by direc- 
tion of the court, but, so far as their business relations and liabili- 
ties are concerned, they are simply the representatives of the com- 
pany and its creditors. This action arose from their operation of 
this railroad. It is the property of the railroad company and its 
creditors, and not that of the receivers, from which the judgment 
recovered must be paid if it be paid at all. The real parties in in- 
terest are the company and its creditors. The receivers are but 
nominal parties, without pecuniary interest or personal liability, 
and, so far as the jurisdiction of the court, and the rules that meas- 
ure the liability of the property in their hands to the plaintiff, are 
concerned they stand in the shoes of the company. Hornsby v. 
Eddy, (opinion filed in this court May 29, 1893,) 5 C. C. A. 560, 56 
Fed. Rep. 461; McNulta v. Lochridge, 141 U. S. 327, 332, 12 Sup. Ot. 
Rep. 11; Railway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. Rep. 905. 

Nor can the contention that there was no evidence that the plain- 
tiff was an inhabitant of the Choctaw nation be sustained. An 
inhabitant of a nation is one who there dwells—who has his domi- 
cile in that nation. There was evidence that the plaintiff lived 
with his wife in his house in the territory of the Choctaw nation 
at the time of this accident, and for a year thereafter. From this 
the jury might properly infer that he continued to live there until 
after the commencement of the action. Whether he dwelt there 
rightfully or wrongfully we will not now stop to inquire, for it is the 
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fact of inhabitance, and not its character, that gives jurisdiction 
under the act of congress. Our conclusion is that the court below 
had jurisdiction of this action. 

At the close of the evidence the defendants requested the court to 
instruct the jury to return a verdict in their favor, and the next 
question is, should this request have been granted? The rules of 
law by which this evidence must be measured, and in accordance 
with which this question must be determined, are briefly these: 

It is the duty of the trial court at the close of the evidence to 
direct a verdict for the party who is clearly entitled to recover, 
where it would be its duty to set aside a verdict in favor of his op- 
penent if one were rendered. Railway Co. v. Davis, 53 Fed. Rep. 
61, 3 C. C. A. 429; Monroe v. Insurance Co., 52 Fed. Rep. 777, 3 C. 
C. A. 280; North Pennsylvania R. Co. v. Commercial Bank, 123 U. 
S. 727, 733, 8 Sup. Ct. Rep. 266; Railway Co. v. Converse, 139 U. 8. 
469, 11 Sup. Ct. Rep. 569; Railway Co. v. Cox, 145 U. 8. 593, 606, 
12 Sup. Ct. Rep. 905; Meehan v. Valentine, 145 U. 8S. 611, 618, 
12 Sup. Ct. Rep. 972. 

It is the duty of the master to use that degree of care commen- 
surate with the character of his various operations which an ordi- 
narily prudent person would exercise under like circumstances to 
supply his servants with reasonably safe machinery and appliances 
with which to perform the service assigned to them. A breach of 
this duty is actionable. But where the service required is per- 
formed on the surface of the earth, in open day, and its character 
and the appliances used in its performance are simple, the care re- 
quired of the master is much less than when the machinery used is 
dangerous and complicated, or the work is performed in a place or 
at a time when its surrounding dangers are not so obvious. Rail- 
way Co. v. Jarvi, 53 Fed. Rep. 65, 68, 3 C. C. A. 433, and cases cited. 

On the other hand, it is the duty of the servant to exercise that 
degree of care commensurate with the character of his occupation 
and the occasion which a reasonably prudent person would em- 
ploy under like circumstances in order to protect himself from in- 
jury, and if he fails to exercise that care he cannot recover of the 
master for an injury to which his own negligence has contributed, 
even though his master has failed to exercise due care on his part. 
Railway Co. v. Jarvi, 53 Fed. Rep. 68, 3 C. C. A. 483, and cases cited. 

A person who is of age and of ordinary capacity assumes the 
usual risks and dangers of the employment upon which he enters 
so far as they are known to him, and so far as they would have 
been known to a reasonably prudent person under like circum- 
stances by the exercise of ordinary care and foresight. One of 
the usual risks he thus assumes is the danger from the negligence 
of a fellow servant who is engaged with him in a common employ- 
ment in the service of the same master. Railroad Co. v. Baugh, 13 
Sup. Ct. Rep. 914, 149 U. 8. 368. 

To the last rule there is this exception: If a servant who is 
aware of a defect in the instruments with which he is furnished no- 
tifies the master of such defect, and is induced, by the promise of 
the latter to remedy it, to remain in the service, he does not there- 
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after assume the risk from such defect until after the master has 
had a reasonable time to repair it, unless the defect renders the 
service so imminently dangerous that no prudent person wculd con- 
tinue in it. Hough v. Railway Co., 100 U. S. 213, 225; Railroad Co. 
v. Young, 49 Fed. Rep. 723, 1 C. C. A. 428; Greene v. Railway Co., 
31 Minn. 248, 17 N. W. Rep. 378; Railway Co. v. Watson, 114 Ind. 
20, 27, 14 N. E. Rep. 721, and 15 N. E. Rep. 824. 

The first question to be determined under these rules is, was 
there any evidence in this case that the defendant was guilty of neg- 
ligence,—that he failed in the performance of his duty to provide 
reasonably safe appliances for the performance of the work re- 
quired of the plaintiff and his fellow servant? The surface of the 
ground between the cars at the place where the transfer of the box 
was effected was smooth and hard, the floors of the cars were at 
the height of the shoulders of a man standing upon the ground be- 
tween them, the box weighed 200 or 250 pounds, and had a gcod 
handle on each end of it. Two able-bodied men were employed to 
take this box from the floor of one car, carry it a space of five feet, 
and put it in the open door on the floor of the opposite car. It was 
urged that this defendant was guilty of negligence here because he 
did not furnish a skid for these two men to slide this box upon from 
one car to the other; that a man of ordinary prudence would have 
foreseen that this box could not be safely transferred without such 
a skid, and would have furnished it. Is, then, every master who 
employs two men to move a weight of 250 pounds a distance of 5 
feet or more without planks or skids to slide it upon guilty of neg- 
ligence? Yet it is to this absurd ccnclusion that the plaintiff's 
contention necessarily leads, for a safer place or more favorable con- 
ditions for this work can hardly be imagined than those presented 
in this case. It would require strong evidence to lead a reasonable 
man to such a conclusion. The reccrd discloses no evidence that 
would warrant such a result, and the plaintiff himself testifies that 
he never thought of its being dangerous to transfer the box with- 
out the skid until after the accident. We think the jury should 
have been instructed that there was no evidence in this case of any 
breach of duty on the part of the defendant, and that for this rea- 
son they must return a verdict in his favor. Aerkfetz v. Hum- 
phreys, 145 U. 8. 418, 12 Sup. Ct. Rep. 835; Tuttle v. Railway Co., 
122 U. 8. 189, 196, 7 Sup. Ct. Rep. 1166; Goodlett v. Railroad Co., 
122 U. 8. 391, 410, 7 Sup. Ct. Rep. 1254. 

There are other considerations that lead to the same result. If 
there were any risks or dangers about the transfer of this train 
box, they were perfectly obvious to the plaintiff, and he assumed 
them. He, far better than any of the officers of the defendant, 
knew the risks attendant upon this transfer, because he had per- 
formed this work daily for three months, and they had never as- 
sisted in it, and seldom saw it done. 

It is insisted by plaintiff’s counsel that he can escape from this 
rule under the exception we have stated,—that where a servant is 
aware of a defect in the machinery furnished, and notifies the mas- 
ter of it, and he is induced, by the promise of the master to repair 
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it, to remain in the service, he no longer assumes the danger. The 
reason on which this exception stands is that, where the servant 
may have been induced, by the promise of his master to remedy a 
defect, to expose himself to risks from it that he might otherwise 
have avoided by leaving the service, the master ought not to be 
permitted to deny his sole responsibility for those risks. The case 
before us does not fall either within the exception or its reason: 

First. Because the plaintiff apprehended no risk or danger from 
the want of the skid, and hence could not have been induced to stay 
in the service, and expose himself to danger, by the promises of 
the defendant to furnish it. He testifies that the only reason he 
asked for it was because he thought it would be easier for him to 
slide the safe and train box over on it than to swing them across 
from one car to the other. He expressly says that he never before 
the accident thought of its being dangerous to swing them over, 
and that he did not regard it as at all dangerous to do so. 

Second. Because no tools or appliances were necessary to trans- 
fer this box with a reasonable degree of safety; and the plaintiff 
was employed to do this work, and did do it, entirely by hand. A 
servant who is employed to perform a simple act of manual labor, 
the risks of which are obvious, cannot escape from his assumption 
of those risks by proof that the master promised to furnish him 
tools by the use of which his work could be done in a different 
way, or more conveniently, or even more safely, if it could be done 
with reasonable safety without the tools. Railway Co. v. Watson, 
114 Ind. 20, 27, 28, 14 N. E. Rep. 721, and 15 N. E. Rep. 824; Marsh 
v. Chickering, 101 N. Y. 396, 400, 5 N. E. Rep. 56. 

The master is not required to have his work done in the safest 
or most convenient way. He is not required to furnish tools for 
its performance if it can be performed with a reasonable degree 
of safety without them. The errand boy whose duty it is to 
climb the stairs in a high building daily cannot recover of an em- 
ployer for a fall down the stairs on the ground that the latter 
had just promised to furnish him an elevator for his convenience 
or for his safety when the stairs themselves were reasonably safe. 
The mason who is placing heavy stones upon a wall by hand cannot 
recover of his employer if he takes up one that is too heavy for 
him, and it falls upon his feet, on the ground that his employer 
had just promised to furnish him an inclined plane upon which he 
could roll the stones upon the wall. Nor can the plaintiff who 
was employed to carry this train box, without tools or machinery, 
from one car to the other, recover here because the defendant had 
promised to provide him with planks or a skid on which he could 
slide it across. The rule that the master is responsible for dam- 
ages resulting to a servant from defects in machinery and appli- 
ances of which the servant has notified him, and which he has 
promised to repair, governs cases in which machinery or tools that 
are used in the work are discovered to be dangerously defective 
while in use, and to cases in which tools or machinery are neces- 
sary for the safe performance of the work. It has no application 
to a case where the service required is simple manual labor, with- 
out tools or machinery, and where no such tools or appliances 
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are necessary to the performance of the work with a reasonable 
degree of safety. Tuttle v. Railway Co., 122 U. S. 189, 194, 7 Sup. 
Ct. Rep. 1166; Richards v. Rough, 53 Mich. 212, 216, 18 N. W. Rep. 
785; Hayden v. Manufacturing Co., 29 Conn. 548, 558; Marsh v. 
Chickering, 101 N. Y. 396, 400, 401, 5 N. E. Rep. 56. 

Finally, it appears from the evidence that this accident was the 
direct result of the negligence of the plaintiff and his fellow servant. 
There was a perfectly safe way to transfer this box without the skid. 
The two men could have placed it nearly half way out the doorway 
of the car, then stepped to the ground, drawn it upon their shoulders, 
carried it across, and placed it in the doorway of the opposite car. 
This was an obvious, natural, and safe way to perform this work. 
They chose another way. They attached (we say “they” because it 
appears that one of them did it, but there is some doubt which 
one, and that is not material) a double bell cord, about 18 inches 
long, to one of the handles of the box so carelessly that it became 
untied as they were transferring the box. The porter pushed it 
half way out of the car, and took hold of the rope. The plain- 
tiff stood in the doorway of the opposite car, placed one hand on 
the jamb of the door, and grasped the handle of the box with the 
other. They then undertook to swing it across the space between 
the cars. The rope became untied, the plaintiff was pulled from 
the doorway by the weight of the box, and fell upon his head. It 
was obviously more dangerous for the plaintiff to attempt to carry 
125 pounds in the stooping position he must have assumed, with 
nothing to prevent this weight or his own body from falling to 
the ground but. his hold upon the door jamb, and to rely upon the 
loosely tied rope to hold the box, than it would have been to have 
stood firmly upon the ground beneath it, and held the box upon his 
shoulder as he carried it from one car to the other with the aid of 
the porter. Where there is a natural and safe method of perform- 
ing his service, and the servant carelessly pursues a method that 
is obviously more dangerous, he is guilty of contributory negligence, 
and cannot recover. Russell v. Tillotson, 140 Mass. 201, 4 N. E. 
Rep. 231. 

Our conclusion is that the court below should have instructed the 
jury to return a verdict for the defendant: 

Because there was no evidence that a reasonably prudent man 
in the exercise of ordinary care would have thought it neces- 
sary to furnish skids or any other tool or appliance to enable two 
men to move a box weighing 250 pounds with reasonable safety 
a distance of 5 feet from one car to another when the surface 
of the earth between the cars was smooth and hard, and the floors 
of the cars were at the height of the men’s shoulders as they stood 
between them; 

Because whatever risks there were in the transfer of the box were 
obvious, and better known to the plaintiff than to the officers of 
the defendant; and 

Because the injury was the direct result of the negligence of the 
plaintiff and his fellow servant. 

The judgment below is reversed, with costs, and the cause re 
manded with directions to grant a new trial 
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HAAS v. BALCH et al 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 246. 


MASTER AND SERVANT —RISKS OF EMPLOYMENT — CONTRIBUTORY NEGLIGENCE.. 
Plaintiff, employed by defendants in loading dump cars with earth, 
was ordered by his foreman to go under an overhanging bank for- 
that purpose, and thereupon called attention to the bank, asking if it was 
safe to work there. The foreman replied that it was; that the bank 
was supported by interlaced roots; and thereafter, going upon the top 
of the bank, he again said it was safe. and repeated his order. While 
obeying this order, plaintiff was injured by the bank falling. The bank 
had been in that condition since the previous day, and the foreman had 
endeavored to throw it down with a crowbar. Held, that the trial court 
was not warranted in directing a verdict for defendants, either on the 
ground that plaintiff had assumed the risk, or on the ground that he was. 
guilty of contributory negligence. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Julius Haas against Foster L. Balch and 
Henry E. Wetherby for personal injuries received by plaintiff while 
in defendants’ service. The court directed a verdict for defendants. 
Plaintiff brings error. Reversed. 

Statement by SHIRAS, District Judge: 


In the year 1891 the defendants in error, composing the firm of Balch 
& Wetherby, were engaged in grading down Fourth street, In the city of 
Stillwater, Minn., and had in their employ a large number of laborers, of 
whom the plaintifi was one, under the immediate supervision and direction 
of a foreman named Clausen. The plaintiff, while engaged in shoveling dirt 
into a dump car, was injured by the falling down of the bank of earth at 
the foot of which he was working; and for the injuries caused him he sued 
the defendants in error. Upon the conclusion of the evidence introduced by 
the plaintiff on the trial below the court, upon the motion of the defendants, 
directed the jury to return a verdict for the defendants, and the question 
for determination is whether the trial court erred in withdrawing the case. 
from the consideration of the jury. 

There was evidence introduced before the jury tending to show that Clausen, 
the foreman, had the entire control of the work, and the hiring, discharging, 
and supervision of the men employed therein; that when the accident to plain- 
tiff happened the men were engaged in making a cut some 15 feet or more in 
depth through a small hill; that part of the men were engaged in undermining 
and throwing down the bank, and others, including the plaintiff, were shovel- 
ing the earth into the dump cars used to remove the same to other parts of the. 
work; that at the place where the accident happened the bank had been un- 
dermined, so as to leave the upper portion overhanging; that the foreman had 
endeavored to pry off the overhanging crust by the use of a crowbar, but had 
not succeeded in throwing the same; that when the dump cars were run in 
to be loaded, and the plaintiff went to his assigned position, he thought 
the bank might fall, and he called the attention of the foreman thereto, 
and asked him if it was safe to work there; that the foreman assured him 
there was no danger; that the overhanging portion of the bank was inter- 
laced and supported by roots of bushes or trees, which would hold the same 
in place; that the foreman then went to the top of the bank, aud froin 
that position reiterated his assurances of the safety of the bank, and directed 
ihe men to proceed with the loading of the cars; that the men engaged in 
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shoveling, including the plaintiff, continued throwing the earth into the cars, 
and in a short time the overhanging bank fell down, seriously injuring the 
plaintiff. 


N. M. Thygeson and J. M. Gilman, (Munn, Boyesen & Thygeson, 
on the brief,) for plaintiff in error. 

C. A. Severance, (Keith, Evans, Thompson & Fairchild and Davis, 
Kellogg & Severance, on the brief,) for defendants in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SHIRAS, District Judge, (after stating the facts.) The undis 
puted fact that the bank, without any change in the situation 
affecting its stability, fell down in so short a time after the men had 
commenced loading the cars, clearly shows that the foreman was 
in error in assuming that the men could work beneath the same 
without risk of injury. The risk actually existing could readily 
have been avoided by using sufficient force to throw down the over- 
hanging portion of the bank, before requiring the men to fill the 
dump cars at this place. Whether, in view of all the facts then 
known to the foreman, he acted prudently or negligently in directing 
the plaintiff and his coworkers to proceed with the work of load- 
ing the cars without first throwing down the overhanging bank, 
was clearly a question to be determined by the jury, which properly 
could not be withdrawn from their consideration. 

The more doubtful question is whether the evidence was such as 
to require the trial court to withdraw from the jury the considera- 
tion and determination of the question whether the plaintiff had 
such knowledge of the situation, and of the risks and dangers con- 
nected therewith, that in continuing to work he must be held to 
have assumed the risk of the situation, or to have been guilty of 
contributory negligence. 

In support of the ruling of the trial court three positions are 
assumed: 

(1) That the injury to plaintiff resulted from a risk pertaining to 
the employment, and which was assumed by the plaintiff when he 
engaged in the service of the defendants. 

(2) That, if the risk was an unusual one, the plaintiff continued 
in the service of defendants after discovering the danger incurred 
thereby, and must therefore be held to have assumed the danger 
incident to the situation. 

(3) That the liability to injury from the falling of the overhanging 
bank was apparent and open, and the plaintiff was therefore guilty 
of contributory negligence in continuing to work after he had knowl- 
edge of the danger incurred thereby. 

Relative to the first proposition, ít is well settled that a person 
who engages in an employment of a hazardous nature assumes the 
risks and dangers incident thereto, but increased risks and dangers, 
caused by negligence on part of the employer, are not deemed to be 
incident to the business, within the meaning of the general rule. 
There is a duty resting upon the master which requires of him to 
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exercise due care on his part, to the end that the risks and hazards 
to those in his employ shall not be unnecessarily increased. When 
the master performs his duty in this particular, and exercises all 
the caution and foresight which ordinary care requires in view of 
the circumstances, then the risks and hazards pertaining to the 
business as thus carried on are assumed by the employes. To bring 
the case at bar within this rule, it is necessary to assume that the 
defendants exercised due care in the mode in which the work was 
carried on by them. We do not think the evidence so clearly es- 
tablishes this proposition that the .court below could assume that 
no other finding was fairly possible under the testimony, and under 
these circumstances it was for the jury to determine whether the 
accident, by which the plaintiff was injured, was caused by negli- 
gence on part of the defendants, or whether it belonged to the risks 
incident to the employment. 

The second and third propositions are so nearly allied that they 
may be considered together. The evidence tends to show that in 
fact the plaintiff was called upon to work in a dangerous place, and 
where he was liable to be injured at any moment by the falling of 
the overhanging bank. Are the undisputed facts of the case 
such that the court below was justified in holding that the plaintiff 
must be held to have assumed the risks of the situation, or what, 
under the facts of this case, is a substantially equivalent proposi- 
tion, to have been guilty of contributory negligence? 

The evidence shows that when called upon to shovel the earth at 
the bottom of the overhanging bank the plaintiff perceived that 
there might be danger of the bank falling down, and thereupon 
he testifies that he called Clausen’s attention to it, and asked him 
whether it was dangerous, and Clausen told him that it was not; 
‘and that Clausen then went up to the top of the bank, and called 
down to plaintiff that it was all right, and that they should go 
ahead and load the cars, and that he, Clausen, would watch the 
bank. The evidence also tends to show that the bank had been in 
its then condition since the previous day; that Clausen had been on 
the bank endeavoring to pry off the overhanging portion with a 
crowbar, and that under his directions all the shovelers continued 
the work of loading the dump cars. Counsel for defendants in 
error cite a number of cases which declare the general rule to be 
that, where the servant is of mature age, and of ordinary intelli- 
gence, he assumes the risk of a known situation, even though as- 
sured by an agent or representative of the master that there is 
no danger. In all or nearly all these cases, the employe had equal 
knowledge of the risk to be apprehended with the master or his 
representative, and hence was not relieved from the duty of exer- 
cising his own judgment upon the question whether he would or 
would not subject himself to the known dangers of the situation. 
There are other cases which hold the rule to be that when a serv- 
ant is directed by the master or his representative to place himself 
in a situation of danger, the law will not charge him with the 
risks of the situation, or hold him guilty of contributory negligence, 
unless the danger is so glaring that no prudent man would subject 
himself thereto even in obedience to the commands of a master. 
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The difference observable in these cases in the weight given to amr 
assurance of safety on part of the master or his representative is. 
mainly due to the different state of facts proven in the several cases 
upon the point of equal knowledge or means of knowledge between 
the master and servant of the risk to be incurred in the given 
instance. The fact that the assurance of safety has been given 
is one to be weighed in each case. The weight to be given thereto 
is dependent upon the circumstances of the particular case. 

If, in a given instance, the servant, being of mature age and of 
ordinary intelligence, has equal knowledge with the master of the 
dangers to be apprehended, and he voluntarily subjects himself 
thereto, knowing of their existence, the mere fact that he had 
received an assurance that there was no risk to be dreaded or avoid- 
ed might be of little avail in relieving him from a charge of con- 
tributory negligence. On the other hand, if the master or his 
representative has superior knowledge or means of knowledge of a 
given situation and of its safety or the contrary, and he assures the 
servant that he can safely undertake a given work, such an assur- 
ance may justify the servant in undertaking the work in reliance 
upon the superior knowledge of the master, and without being liable 
to the charge of negligence in so doing, unless the danger, in the 
language of the supreme court in District of Columbia v. McElligott, 
117 U. 8. 621, 633, 6 Sup. Ct. Rep. 884, is “so imminent or manifest 
as to prevent a reasonably prudent man from risking it.” 

In the case at bar it does not appear that the foreman and repre- 
sentative of the defendants and the plaintiff had equal knowledge 
of the situation when the latter was assured of the safety of the 
bank. 

The plaintiff, when called to engage in shoveling under the over- 
hanging bank, noticed its appearance, and inquired of the foreman ` 
as to its safety. It does not appear that the plaintiff had any other 
knowledge of this particular overhang than that he gained when thus. 
called to go to work underneath the same. The foreman had pre- 
viously been upon the bank, endeavoring to throw it down. When 
appealed to by the plaintiff, he again went upon the top of the bank, 
evidently for the purpose of examining it, and he then repeated 
the assurance of safety accompanied with the order to proceed with 
the loading of the cars. It certainly cannot be said as a matter 
of law that the plaintiff was not justified in giving some weight 
to and placing some reliance upon assurances thus given and re- 
peated. There were other facts to be weighed in connection with 
the assurances given by the foreman, upon the question of con- 
tributory negligence on part of plaintiff,—such as the composition 
of the bank, the character of the overhanging crust, the fact that 
it had remained in its then condition since the previous day, and 
that it had resisted the efforts of the foreman to throw it down. 
Under these circumstances, we think the questions of the assump- 
tion of the risk and of contributory negligence on part of plaintiff 
were for the jury, and not for the court, and that it was error to 
withdraw them from the jury. 

The judgment is therefore reversed, and the case is remanded to 
the circuit court, with instructions to grant a new trial. 


oe 


UNION PAC. RY. CO. v. CALLAGHAN. 205 


(56 Fed. 988, — U. S. App. —.) 
UNION PAO. RY. CO. v. CALLAGHAN. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 248 . 


1. MASTER AND SERVANT—VIcE PRINCIPAL—CONDUCTOR OF REPAIR TRAIN AND 
SECTION FOREMAN. 

The conductor of a repair train on the main line of a railroad is a vice 
principal with respect to the section foreman of a branch line who Is 
injured by the conductor’s negligence while riding on the repair train 
under orders from the railway superintendent to take all his section 
hands and assist in repairing the main line. Railroad Co. v. Ross, 5 
Sup. Ct. Rep. 184, 112 U. S. 377, followed. 


2 SamE—ConCURRENT NEGLIGENCE OF MASTER AND FELLOW SERVANT — Bor- 
DEN OF PROOF. 

A master is Hable for an injury to his servant, caused by the master’s 
negligence and the concurrent negligence of a fellow servant, but the 
burden is on the plaintiff to show that the master’s negligence is the 
proximate cause of the injury. 


8. NEGLIGENCE—PROXIMATE CAUSE—QUESTION FOR JURY. 

Under the rules of a railway company, in case of an extraordinary 
storm, trains were required to stop before crossing bridges and other 
points liable to damage, until a man had been sent forward to inspect 
them. Conductors were required to make careful inquiry at all stopping 
places, and, when thought advisable, to make extra stops, to ascertain 
the extent and severity of storms, taking no risk. The conductor and 
engineer of a train sent out to repair a railroad after a heavy storm knew 
of the dangerous condition of the roadbed. A section foreman signaled 
the train to stop, in order to give information of the dangerous condition 
of a bridge, and the engineer slowed down, whereupon the conductor 
signaled him to go ahead, and the train proceeded at 15 miles an hour, 
without receiving the section foreman’s information, ran upon the bridge, 
disregarding a danger signal placed thereon, and broke it down, injuring 
plaintiff, who was riding on the train. Held, that it could not be said as 
a matter of law that the engineer’s negligence in disregarding the danger 
signal interrupted the sequence between the negligence of the conductor 
in ordering the train ahead without obtaining the section foreman’s in- 
formation and the injury complained of, and that the court properly left 
to the jury the question whether the conductor’s negligence was the prox!- 
mate cause of the injury. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

At Law. Action by James Callaghan against the Union Pa- 
cific Railway Company for personal injuries. Verdict and judgment 
for plaintiff. Defendant brings error. Affirmed. 

Statement by SANBORN, Circuit Judge: 


On the 18th day of August, 1890, a repair train operated by the Union 
Pacific Railway Company, the plaintiff in error, hereafter called the defend- 
ant, fell through a defective bridge, and James Callaghan, the defendant in 
error, hereafter called the plaintiff, who was riding upon it, was injured. He 
sued the defendant for negligence in the operation of this train, and recov- 
ered judgment upon the verdict of a jury, and it is to reverse this judgment 
that tbis writ of error was sued out. The train was running from the city 
of Trinidad to the town of Trinchera, in the state of Colorado. It con- 
sisted of five flat cars, loaded with timbers to be used in repairing bridges 
on the road over which it was running, three box cars, and a caboose. Heavy 
storms had prevailed during the week preceding the accident, had caused ex- 
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tensive washouts, and had damaged the roadbed and bridges, so that none but 
repair trains had passed over this railroad between Trinidad and Trinchera 
for three days. The plaintiff was section foreman on a branch railroad which 
extends from Trinidad to Sopris. On August 17th he was ordered by defend- 
ant’s superintendent to take all the men on his section, and assist in repairing 
the main road between Trinidad and Trinchera. He boarded the repair 
train, which was in charge of one De Remer, at Trinidad, and at 5 P. M. 
on that day the train left that place for Trinchera. It proceeded slowly 
through the night. The track foreman and De Remer walked with a lan- 
tern in front of the train a large portion of the night. Before morning they 
found one bridge washed out and another rendered dangerous by floods, and 
repaired them. The bridge where the accident occurred was about one-half 
mile north of Trinchera and three miles south of Adair, which was a station 
on this railroad. Fifteen feet of the bank on each side of this bridge had 
been washed away, so that it was not safe for trains to go over it. The sec- 
tion foreman of the section in which the bridge was situated had discovered 
its condition the day before the accident, and had caused the usual danger 
. Signal—a red flag—to be placed in the space between the rails about 700 feet 
north of the bridge. When this repair train reached Adair it was running 
about 15 miles an hour. The foreman of this section was at the station of 
Adair. He signaled the train to stop, and if it had stopped he would have 
informed the men in charge of it of the condition of the bridge, and of the 
danger from it. The engineer saw his signal, responded to it, and slackened 
the speed of the train to about four miles an hour, when the conductor sig- 
naled him to go ahead, and he went on before the section foreman could 
give any information to the men upon the train. 

One of the rules of the defendant is: “In case of an extraordinary rain 
storm or high water, trains must be brought to a stop, and a man sent out to 
examine bridges, trestles, culverts, and other points liable to damage, before 
passing over. Conductors will make careful inquiry at all stopping places, 
and, when thought advisable, make extra stops, to ascertain the extent and 
severity of storms, taking no risk." 

The bridge was visible and its condition apparent for about 900 feet north 
of it on the railroad, but the engineer apparently saw neither the flag nor the 
damage to the bridge. but drove his train upon it. and the car on which the 
plaintiff was riding went through it, and injured him. 

The court charged the jury that, if the plaintiff’s injury was caused by the 
negligence of the engineer alone, he could not recover, because the latter was 
his fellow servant; but if the negligence of the conductor in refusing to 
stop at Adair, or in failing to stop the train before entering upon the bridge. 
contributed to the injury, the defendant was Hable for the damages. All 
the errors assigned may be fairly said to relate to the last clause of this in- 
struction. 


Willard Teller, (H. M. Orahood, FE. B. Morgan, and J. M. Thurston, 
on the brief.) for plaintiff in error. 

W. H. Bryant, (C. S. Thomas and Bryant & Lee, on the brief,) for 
defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SANBORN, Circuit Judge, (after stating the facts.) Under the 
decision of the supreme court in Railroad Co. v. Ross, 112 U. 8. 377, 
5 Sup. Ct. Rep. 184, it must be held that, so far as this plaintiff 
was concerned, the conductor of this train was the defendant’s vice 
principal, and that the railway company was liable for any dam- 
age to the plaintiff caused by his negligence. 

It is also well settled that a master is liable for an injury to a 
servant which is caused by his own negligence and the concurrent 
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negligence of a fellow servant. Railway Co. v. Cummings, 106 
U. 8. 700, 702, 1 Sup. Ct. Rep. 498; Harriman v. Railway Co., 45 
Ohio St. 11, 32, 12 N. E. Rep. 451; Lane v. Atlantic Works, 111 
Mass. 136; Griffin v. Railroad Co., 148 Mass. 143, 145, 19 N. E. 
Rep. 166; Cayzer v. Taylor, 10 Gray, 274; Elmer v. Locke, 135 
Mass. 575; Booth v. Railroad Co., 73 N. Y. 38; Cone v. Railroad Co., 
81 N. Y. 206. 

But in every such case the negligence of the master must be the 
proximate cause of the injury, and the burden is on the plaintiff to 
prove such acts of carelessness on his part as constitute the imme- 
diate cause of the accident. No act contributes to an injury, in the 
legal acceptation of that term, unless it is a proximate cause of 
that injury,—unless it is near to it in the order of causation. Jacob- 
us v. Railway Co., 20 Minn. 125, 134, (Gil. 110.) 

The court below carefully instructed the jury that the plaintiff 
could recover only in case they found (1) that the conductor failed 
to exercise ordinary care in refusing to permit the train to stop 
when signaled at Adair, or in failing to stop it before it entered 
upon the bridge, and (2) that this negligence was the cause of the 
injury; but that, in case they found both of these issues against 
the defendant, they might render a verdict for the plaintiff. The 
contention of the defendant is that it conclusively appears from 
the evidence that the accident was not the natural and prob- 
able consequence of the negligence of the conductor, but that 
the subsequent carelessness of the engineer, who failed to see 
the danger signal on the track or the damage to the bridge, 
and failed to stop his train before he drove upon it, was an inde- 
pendent intervening cause which the conductor could not have 
anticipated, and from which the accident in reality resulted. They 
urge that the conductor’s order to proceed at Adair was only a 
direction to the engineer to proceed slowly and carefully, to stop 
before passing any bridges or trestles, so that a man could be sent 
out to examine them, and generally to proceed carefully accord- 
ing to the rules of the company; and they insist that the conductor 
could not have anticipated that the engineer would commit a 
breach of his duty, violate the rule in evidence, and dash upon 
the bridge without stopping to examine it. This argument is per- 
suasive, and worthy of consideration. 

In Railway Co. v. Elliott, 55 Fed. Rep. 949, we had occasion to 
consider the rule of law here invoked, and there said: 


“An injury that is the natural and probable consequence of an act of neg- 
ligence. is actionable. But an injury that could not have been foreseen or 
reasonably anticipated as the probable result of the negligence is not ac- 
tionable; nor is an injury that is not the natural consequence of the negli- 
gence complained of, and that would not have resulted from it but for the 
interposition of some new independent cause that could not have been an- 
ticipated.” 


The questions in this case then are, was it so clear that the acci- 
dent could not have been reasonably anticipated from the con- 
ductor’s violation of the rule, or was it so clear that the accident 
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was the result of a cause independent of the conductors negt- 
gence, and subsequently intervening, that the court should have 
withdrawn these questions from the jury? for it was the province 
of the jury to determine these questions if they were doubtful 
If there was evidence in the case from which reasonable men 
might fairly conclude that the negligence of this conductor was 
the proximate cause of the injury, the court properly submitted 
these questions to the decision of the jury. 

In Railway Co. v. Kellogg, 94 U. 8. 469, 474, 476, Mr. Justice 
Strong, who delivered the opinion of the court, said: 

“The true rule is that what is the proximate cause of an injury is ordi- 
narily a question for the jury. It is not a question of science or of legal 
knowledge. * * * In the nature of things, there is in every transaction a 
succession of events more or less dependent upon those preceding, and it is 
the province of a jury to look at this succession of events or facts, and ascer- 
tain whether they are naturally and probably connected with each other by a 
‘continuous sequence, or are dissevered by new and independent agencies; and 
this must be determined in view of the circumstunces existing at the time.” 

In considering these questions it must also be borne in mind 
that the proximate cause is not always nor generally the act or 
omission nearest in time or place to the effect it produces. In the 
sequence of events there are often many remote or incidental 
causes nearer in point of time and place to the effect than the mov- 
ing cause, and yet subordinate to and often themselves influenced 
if not produced by it. Thus a defect in the construction of a boiler 
of an engine may long exist without harm, and yet finally be the 
proximate cause of an explosion, to which the negligence of an 
engineer, the climate, and many other incidental causes nearer 
by years to the effect may contribute. Cases illustrating this 
proposition are Railroad Co. v. Kellogg, supra; Insurance Co. v. 
Boon, 95 U. S. 117, 130; Lynch v. Nurdin, 1 Q. B. 29; Midge v. 
Goodwin, 5 Car. & P. 190, 192; Clark v. Chambers, 3 Q. B. Div. 327; 
Pastene v. Adams, 49 Cal. 87. 

Again, an effect is usually the result of many causes, some proxi- 
mate, others remote. The rule by which the former are to be 
separated from the latter is admitted by all to be difficult of ap- 
plication, and the best that can be done is to carefully apply it 
to the circumstances of each case as it arises. 

Bearing in mind the rules and consideration to which we have 
thus briefly adverted, let us now consider whether or not reasonable 
men might fairly conclude under all the facts and circumstances 
of this case that the negligence of this conductor was the proxi- 
mate cause of the disaster. The train came into Adair at 5 
o’clock in the morning, at a speed of 15 miles an hour. Extraor- 
dinary storms and floods had caused the destruction of bridges 
and parts of the roadbed from Trinidad to Trinchera. The force 
of men upon this train had found and repaired two dangerous 
bridges during the night before. The conductor and engineer 
knew the dangerous condition of the road, and had been moving 
over it during the night behind two pedestrians, who carried lan- 
terns. The defective bridge was three miles south of Adair, and 
between that place and the next station. The foreman of the 
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section, who was aware of the defect and danger, signaled the 
train to stop, so that he might tell the men in charge of it of the 
danger ahead, the engineer slackened his speed to four miles an 
hour, when the conductor ordered him to go on; he increased 
his speed; the conductor did not countermand his order; the en- 
gineer continued to obey it, ran upon the bridge, and it fell. The 
conductor must have known where that bridge was. What, then, 
was the natural and probable consequence of running by the sta- 
tion where the section foreman was waiting to give information, 
and upon such a bridge, without inquiry or examination, after the 
the disastrous floods and washouts, of which he was aware? It 
was disaster, destruction of property, and of life. It seems to 
us that these were the results the conductor might reasonably have 
anticipated from his acts. They were the results he ought to 
have anticipated, the results that a reasonably prudent man would 
have anticipated. Indeed, the managers of the defendant corpora- 
tion who established its rules did anticipate these very results 
as the natural and probable consequence of such a course of ac- 
tion. It was because they anticipated them that they prohibited 
this course of action, and enacted the rule that conductors should 
make inquiries at all stopping places, and take no risk; and that 
trains should be brought to a stop, and a man sent out to examine 
each bridge and trestle before passing over it in cases of such 
storms and floods as this in question. 

But it is urged that the negligence of the conductor was not in 
fact the proximate cause of the accident, but that it resulted from 
an independent intervening cause, viz. the failure of the engineer 
to see the danger signal, and to stop the train himself at the 
bridge. There are several answers to this proposition: 

First. We are unable to say from this evidence that the negli- 
gence of the engineer was an independent cause. It may have 
been dependent upon the negligence of the conductor; it may have 
been induced or caused by the latter. The conductor directed the 
movements of this train. The duty of the engineer was to obey 
his orders. When he undertook to stop at the signal of the sec- 
tion foreman, that the conductor might make inquiries that he 
was required to make by the rule as to the road before them, the 
engineer was ordered to proceed. He had been running his train 
15 miles an hour, bat had slackened its speed to 4 miles an hour 
when he received this order. He may have inferred, and probably 
did infer, that the conductor had ‘in some way learned that there 
wis no more danger ahead; that the rule in evidence no longer ap- 
plied to this train; and hence that there was no need to stop 
to inquire, and that he could safely rush on at the speed that he 
had been making; and thus the action of the conductor may have 
lulled him into the fatal security that induced his carelessness. 

Second. The negligence of the engineer was not an intervening 
cause that interrupted or turned aside the natural sequence of 
events, or prevented the natural and probable effect of the con- 
ductor’s negligence. It simply failed to interpose the engineer’s 
care to prevent this probable result, and left the natural sequence 
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of events to flow on undisturbed to the fatal effect. It may be 
true that, if the engineer had seen and obeyed the danger signal 
on the track, or had seen the damage to the bridge, and had stopped 
the train, the accident would not have happened; but his failure 
was but the concurring or succeeding negligence of a servant, 
which permitted the conductor’s breach of duty to work out un- 
disturbed the disastrous result of which it was the primary and 
efficient cause. Moreover, we are unwilling to say that this 
conductor ought not to have anticipated the negligence of the 
engineer. He had ordered him to assist him in his own breach of 
duty, in disobeying the rule of the company requiring him to stop 
at Adair, and inquire; and we are unable to say but that he ought 
to have foreseen that this order would be taken by the engineer 
as a communication that the rule in evidence was no longer ap- 
plicable to their train. However this may be, the negligence of 
this engineer did not so break the sequence of events between the 
negligence of the conductor and the accident as to relieve the de- 
fendant. 

The independent intervening cause that will prevent a recovery on 
account of the act or omission of a wrongdoer must be a cause 
which interrupts the natural sequence of events, turns aside their 
course, prevents the natural and probable result of the original 
act or omission, and produces a different result, that could not 
have been reasonably anticipated. The concurrent or succeeding 
negligence of a fellow servant or a third person which does not 
break the sequence of events is not such a cause, and constitutes 
no defense for the original wrongdoer, although, in the absence 
of the concurrent or succeeding negligence, the accident would not 
have happened. Martin v. Iron Works, 31 Minn. 407, 410, 18 N. W. 
Rep. 109; Burrows v. Coke Co., L. R. 5 Exch. 67; Ricker v. Free- 
man, 50 N. H. 420. 

We have now stated the reasons which have led us to the con- 
clusion that the court below submitted the questions at issue to 
the jury under proper instructions. For the same reasons we are 
of the opinion that there was no error in its refusal of the defend- 
ant’s requests. 

It is claimed in the argument that the negligence of the conduct- 
or was not properly pleaded, but the complaint states “that the 
said accident resulted and was caused entirely by the negligence, 
carelessness, and recklessness of the said officers of the said com- 
pany, together with the conductor and engineer in charge of the 
train on which plaintiff was riding,” and no objection was made 
to the introduction of any of the evidence on which the verdict 
was based. In view of these facts, we think the pleading is now 
sufficient, and the judgment below is affirmed, with costs. 
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(w Fed. 994, — U. S. App —.) 
ST. LOUIS & S. F. RY. CO. v. FARR. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 237. 


1. Costs—Svuit In Forma PAUPERIS —ARKANBAS STATUTE IN FORCE IN INDIAN 
TERRITORY—NONRESIDENT PLAINTIFF. 

Under Act May 2, 1890, § 31, (26 Stat. 94,) putting In force in the Indian 
Territory the statutes of Arkansas, and Mansf. Dig. Ark. §§ 1053-1061, 
providing that every poor person, not being able to sue, may be permitted 
to bring his action without liability for costs or fees, the privilege of 
suing in forma pauperis under order of court is granted to every poor 
person in the jurisdiction of the United States, and not merely to poor 
persons resident in the Indian Territory. 

2. SamME—PRACTICE—MOTION TO DisMiss—TIME OF MAKING. 

Under the statutes of Arkansas, extended to the Indian Territory by 
Act May 2, 1890, § 31, (26 Stat. 94,) allowing poor persons to sue in formu 
pauperis, under order of court, (Mansf. Dig. Ark. §§ 1053-1061,) and requir- 
ing a nonresident plaintiff to file a bond to secure costs, (section 1036,) un- 
der penalty of having his action dismissed, (section 1037,) a motion to set 
aside an order allowing a nonresident to sue in forma pauperis should not 
be granted, when made on the eve of trial, more than four months after 
such order was made, und after more than 20 depositions have been taken 
in the cause. 


8. EvrDENCE—EXPERT TESTIMONY—LATENT DEFECT. 

In an action for personal injuries caused by a defect in the welding of a 
brake staff on a freight car, where the broken staff is not produced in 
court, and there is no testimony as to its appearance before the accident, 
but plaintiff introduces evidence as to the appearance of the fracture, 
tending to prove that the defect would have been discovered by a propet 
inspection, the opinion of an expert machinist, who examined the frac- 
tured parts at the time of the break, as to the possibility of discovering 
the defect by inspection before the fracture, together with his reasons 
therefor, is admissible in evidence. 

4. DAMAGES — PERSONAL INJURIES — PROXIMATE CAUSE — ABSCESS ONE YEAR 
AFTER A FALL. 

In an action for personal injuries suffered by plaintiff in falling from 
a freight car, the injuries alleged in the complaint were the crushing of 
the left leg, necessitating amputation, and bruises on his right hip. Plain- 
tiff testified that his health was good before the accident, and that he 
recovered and was in zood health until nine months after it, when he be- 
gan to feel : soreness in his right hip, which after three months devel- 
oped into an abscess. Held, that this testimony, on request of defendant, 
should have been withdrawn from the jury, since there was no evidence 
or presumption that the abscess was caused by the fall. 

5. TA ee OF DAMAGES — PROBABLE EARNINGS AND EXPECTATION OF 

IFE. 

In an action for personal injuries, plaintiff's attorney, in his argument 
to the jury, said that the life tables proved that plaintiff would prob- 
ably live 40 years, and that the jury should take plaintiff's yearly earn- 
ings, and multiply by 40 to get the correct amount of damages; that, 
considering the past and future sufferings, tbis method could work no in- 
justice. Held, that the overruling of objections to this argument, as an 
unfair and misleading one, was reversible error, although the judge 
charged the jury that if they found for plaintiff they should allow such 
a sum as would compensate him for past and future loss by reason of 
his injuries, but that they must consider his power to earn money in new 
employments. 


In Error to the United States Court in the Indian Territory. 
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At Law. Action by James D. Farr against the St. Louis & San 
Francisco Railway Company for personal injuries received by plain- 
tiff while in defendant’s service. Verdict and judgment were 
given for plaintiff. Defendant brings error. Reversed. 

Statement by SANBORN, Circuit Judge: 


On June 20, 1891, James D. Farr, the defendant in error, hereafter called 
the plaintiff, was thrown from the top of a freight car, and Injured, by the 
breaking of a brake staff with which he was trying to set a brake on a car 
in one of the trains of the St. Louis & San Francisco Railway Company, the 
plaintiff in error, hereafter called the defendant. He was a brakeman in the 
employment of the defendant, and was performing his duty as such when he 
was injured. ‘The brake staff broke at the point where the staff proper was 
welded onto that portion of the brake staff known as the “barrel”? There 
was a defect in this welding to such an extent that the staff had only about 
one-third of the strength of a sound staff of its size. This brake staff was 
on a freight car owned by the Atchison, Topeka & Santa Fe Railroad Com- 
pany. This car was passing over defendant’s railroad. The plaintiff insisted 
that a proper inspection would have developed the defect, and have pre- 
vented the accident, while the defendant claimed that this defect was latent; 
that it carefully inspected the car, and did not discover it; and that it could 
not have been discovered before the accident, by any reasonable inspection. 
Upon this question the evidence was conflicting. One of the plaintiff's wit- 
nesses testified that he examined the ends of the staff after it was broken; 
that “about one-third of the rod was a fresh break broken right square 
across, and the rest looked to be an old break. The fresh break seemed to 
be right square across, and the old break seemed to be slanting;” that the 
new break seemed to be all together, and the old break seemed to be all 
together; and that he did not see any fresh break or shell around the outer 
surface of the staff. On the other hand, one of the defendant's witnesses, a 
machinist of 20 years’ experience, testified that he saw the ends of the 
broken staff; that it was broken about one-third of the way across, nearly 
Square, and then broken diagonally up the staff; that the square break was 
bright, and the diagonal break was of a dull, dead color, except a thin portion 
around the edge of this break, and that this thin portion was a bright, fresh 
break; that the portion which was of a dull color was not a fresh break, 
but a flaw in the fron caused by a defective weld, and that the thin portion 
around the edge of this defective weld was evidently caused by a perfect 
swaging of the iron while hot at the time it was welded, and that this swa- 
ging would have effectually concealed the defect from the eye. He further 
testified that when the weld is made in such a staff, even if there is a flaw 
eaused by a piece of dirt or sulphur or some foreign substance getting be. 
tween the two parts welded, the blacksmith always swages both parts of the 
iron,—that is, he hammers both portions while they are yet hot with a fool 
so constructed as to bring the iron to its proper size and form.—and when 
thus swaged it is impossible to tell by inspection whether the weld extends 
clear across the fron or not. 

There was un verdict and judgment for the plaintiff, and this writ of error 
was sued out to reverse the judgment. 


L. F. Parker, (E. D. Kenna, on the brief,) for plaintiff in error. 
George A. Grace, (Thomas S. Osborne, on the brief,) for defend- 
ant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

1. A nonresident of the Indian Territory, who has a cause of 
action for a personal injury, but has not the means to sue, may 
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be permitted to sue, or to prosecute an action already commenced, 
in forma pauperis, in the United States court in that Territory, 
and he is not required to give security for costs under the laws 
there in force. Sections 1053 to 1061, inclusive, of Mansfield’s 
Digest of the Laws of Arkansas, provide that every poor person 
not able to sue, and having such a cause of action as that 
set forth in the complaint in this case, may, by order of the court, 
be permitted to bring or prosecute his action without liability to 
his attorney, or to the officers of the court, for costs or fees. Bec- 
tion 1036 of Mansfield’s Digest provides that a plaintiff who is a 
nonresident of the state of Arkansas shall file a bond to secure 
the costs of the action, and section 1037 provides that: 

“An action in which a bond for costs is required by the last section, and 
has not been given, shall be dismissed on the motion of the defendant at any 
time before judgment unless in a reasonable time to be allowed by the 
court after the motion is made therefor the bond is filed securing all past 
and future costs; and the action shall not be dismissed or abated if a bond 
for costs is given in such time as the court may allow.” 


By the act of congress of May 2, 1890, (26 Stat. 94, c. 182, § 31,) 
these provisions of the statutes of Arkansas were extended over, 
and put in force in, the Indian Territory. This action was com- 
menced July 23, 1891. The plaintiff filed a petition in the court 
below for leave to sue as a poor person, September 2, 1891. This 
petition was granted, and the defendant was allowed to file its an- 
swer by an order of the court made September 3, 1891. The an- 
swer was flled on that day. The action was continued over the 
term September 24, 1891. The defendant moved to set aside the 
order allowing the plaintiff to sue as a poor person, January 26, 
1892. That motion was denied February 8, 1892, and this denial 
is the first error assigned. 

The defendant has no valid ground of complaint here, for two 
reasons: 

First. The act of congress which put the Arkansas statutes in 
force in the Indian Territory provided, in effect, that the court be- 
low might permit any poor person who was unable to pay the costs 
of a suit to prosecute it in forma pauperis. It will not do to say 
that this statute applies only to residents of the Indian Territory, 
because the statute itself declares that “every poor person” shall 
have this privilege, and because congress, which was legislating 
for the entire nation, must be presumed to have granted this privi- 
lege to all the poor persons within its jurisdiction; that is to say, 
to all within the United States. Heckman v. Mackey, 32 Fed. Rep. 
574; Miller's Adm’r v. Norfolk & W. R. Co., 47 Fed. Rep. 264, 267. 

Necond. The motion came too late. The order allowing the plain- 
tiff to sue as a poor person was made in September, 1891. In that 
month the action was continued. In January, 1892, after more 
than 20 depositions had been taken, and after more than four 
months had elapsed since the original order was made, and when 
the trial was imminent, the defendant, for the first. time, moved to 
set aside this order. This unexplained delay, after full notice 
of the nonresidence of the plaintiff, which was given by the com. 
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plaint, was a waiver of any right the defendant had in this matter. 
The fair construction of the statutes of Arkansas we have referred 
to is that the action of the nonresident who will not give security 
for costs must be dismissed unless he is a poor person, unable to 
pay them. When he is adjudged to be such a poor person, the 
statute provides that the court shall appoint his attorney, who 
must serve without compensation. It would be a manifest in- 
justice to permit the defendant to impose upon the plaintiffs attor- 
ney all the labor of preparing for a trial, where so many deposi- 
tions were taken, only to dismiss the case on the eve of the trial 
on a ground of which it must have been aware when the original 
order was made. Wallace v. Collins, 5 Ark. 41, 47; Swift v. Stine. 
(Wash.) 19 Pac. Rep. 63. 

2. Where the question is whether or not a defective weld of an 
iron staff, which caused its break, could be discovered by inspection 
before it broke, a competent expert, who saw one of the broken 
pieces, may testify to the appearance of the broken end, and give his 
opinion upon the question. J. A. Headrick was a machinist of 20 
years’ experience. He examined one end of the broken staff im- 
mediately after the accident. He testified that the break was 
caused by a defective weld; that the most natural cause for this de- 
fect would be that some dirt or coal or sulphur got between the 
two parts, and prevented the fiber of one piece of the iron from 
joining perfectly with that of the other, and that in his opinion 
this was the cause of the defect in this staff; that such a defect 
as this can exist in any brake staff, or any other weld, without any 
indication on the surface of the iron of any weakness or defect 
therein; that he could see on this staff where the weld was perfect, 
and where it was defective, as he saw it but a short time after it 
was broken. Then followed, in his deposition, the following state- 
ment, which was stricken out by the court on the plaintiff’s motion: 

“And in my judgment such a defect as this could not have been discovered 
by inspection, as the tron had been well swaged; that a lo say, the outstde of the tron 
appeared smuoth, and would indicate that the wed was perfect before tt was broken.” 

That portion of this statement which appears in italics was con- 
fined to a description of the appearance of the broken staff, and was 
proper evidence for the jury to consider in deciding the main ques- 
tion, whether or not a proper inspection would have brought the 
defect to light. The broken staff was not produced. No witness 
who examined it before it broke testified to its appearance then. 
The plaintiff’s witnesses had properly testified to the appearance of 
the broken ends after the accident, and such testimony seems to 
have been the best the case permitted. Indeed, in the absence of 
eyewitnesses of the staff before the break, what could be more 
pertinent or persuasive to determine what the eye could then have 
seen than the description of that which the eye did see immedi- 
ately after the break? Nothing, unless the opinion of an expe 
rienced man, skilled in the art of welding, would have been; and 
this brings us to a consideration of the first part of the rejected 
sentence, where this machinist expressed his opinion that the defect 
could not have been discovered before the break. The jury cannot 
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be presumed to have been machinists or blacksmiths. We cannot 
suppose that they were familiar with the process of swaging, or its 
effect upon the appearance of an iron rod defectively welded. This 
was not a matter of common knowledge. It seems plain that 
the jury would not have been as competent as this experienced 
machinist to decide whether or not this defect could have been seen 
before the break, if they had examined the broken staff. They 
were wanting in the knowledge, skill, and experience that best fits 
men to determine this question,—the knowledge. skill, and expe- 
rience that this witness had,—that of the machinist familiar with 
the process of welding, and its defects and dangers, patent and 
latent. 

In 2 Tayl. Ev. § 1275, the law is thus stated: 

“It may be laid down as a general rule that the opinion of a witness pos- 
sessing pecullar skill is admissible whenever the subject-matter of inquiry is 


such that inexperienced persons are unlikely to prove capable of forming 
a correct judgment upon it without such assistance.” 


The opinion of this witness came fairly within this rule, and it 
should have been received. Krippner v. Biebl, 28 Minn. 140, 142, 9 
N. W. Rep. 671; Davidson v. Railway Co., 34 Minn. 51, 55, 24 N. W. 
Rep. 324; Railroad Co. v. Huntley, 38 Mich. 537. 

3. The damages recoverable for an injury are limited to its natural 
and probable consequences. There is no presumption that a per- 
sonal injury, from which one recovers so as to enjoy good health, 
ig the cause of an abscess, to which men who have never been 
injured are frequently subject, simply because that abscess makes its 
first appearance subsequent to the injury. Before a recovery can 
be permitted for such an abscess, convincing proof must be adducea 
that the injury was its proximate cause. There is no presumption 
that an abscess on the right hip, which first “hurt” nine months 
after, and which formed a vear after, one received a fall that bruised 
his right hip and side, and necessitated the amputation of his left 
leg, was the result of that fall, where the victim of the injury re- 
covered, and enjoyed moderately good health after his fall, and 
before the abscess began to gather. The plaintiff in this case was 
injured June 20, 1891. He testified that his health was as good 
as any one’s before the accident; that after the accident his health 
was tolerably good, until he had a sort of sickness, in June, 1892; 
that he had a “kind of hurting in his right hip for two or three 
months, and then [in June, 1892] an abscess formed in his side, and he 
had to have an operation performed; and that the operation cost 
him $160. He further testified that when he fell, in June, 1891, he 
was bruised on his right side and on his left side, on his right 
shoulder and on his right hip. The testimony concerning the ab- 
scess was objected to when introduced, and at the close of the 
trial the court was requested to withdraw it from the considera- 
tion of the jury, on the ground that there was no evidence tending 
to show that it resulted from the injury sued for. No mention 
of this abscess was made in the complaint. The injuries there al- 
leged were the crushing of the left leg, necessitating amputation, 
the bruises from the fall, and the consequent suffering. No wit- 
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ness testified that this abscess was caused, or that it might have 
been caused, by the fall of the year before, while the testimony 
of the plaintiff that “he had some kind of a hurting in his hip for 
two or three months, and then the abscess formed,” is very per- 
suasive proof that he had no soreness there for months prior to the 
gathering of the abscess. It tends strongly to show that his 
bruises had long been healed before this hurting commenced. It 
is common knowledge that boils, carbuncles, and abscesses are not 
generally caused by bruises, falls, or the amputation of limbs. 
Bruises generally heal without these tormentors; abscesses gen- 
erally form without antecedent bruises; hence, in the absence of 
any evidence that an abscess was caused by a bruise or a fall, it 
can no more be said to be the natural or probable consequence 
thereof than could a fever, the diphtheria, pneumonia, or any other 
disease to which the injured and the uninjured are alike liable. As 
there was no evidence that the injury complained of here was the 
cause of the abscess, and no presumption to that effect, the evi- 
dence concerning it should not have been submitted to the jury. 

4, The plaintiff's attorney, in his closing argument to the jury, 
told them that the life tables proved that the plaintiff would prob- 
ably live 40 years; that in that time, at $15 a month, he would earn 
$7,200; at $70 a month, $35,600; at $50 a month, $24,000; at $40 a 
month, $19,200; and then he added: 

“Now, gentlemen, any one of these figures are sustained by the evidence. 
It can not be simply guesswork. And then you take into consideration his 
sufferings; what he has suffered, and what he will hereafter suffer. You 
eannot be doing an injustice. You will find what amount he could earn ina 


month, and then multiply that by twelve, and that by forty, and then you 
get the correct amount of the damages.” 


To these remarks the defendant objected on the ground that 
this was an incorrect method of arriving at the measure of damages, 
and that the remarks were unfair, and tended to mislead the jury. 
The court overruled the objection, and remarked, “That is a fair 
argument.” This was a manifest error. The present value of 
the earnings of 40 years to come, if absolutely assured, is much less 
than 50 per cent. of their amount, at any rate of interest that pre- 
vails in the Indian Territory; and when it is considered how un- 
certain these earnings are, how many chances of disability, disease, 
and disposition condition the probable earnings of a young man, 
the rule announced is absurd. Nor was the vice of this argument, 
or of the court’s approval of it, anywhere extracted in the general 
charge. The judge contented himself with the harmless remark, 
upon this branch of the case, that if the jury found for the plaintiff 
they should allow such a sum as would compensate him for his 
pecuniary loss sustained, or that he would hereafter sustain, by 
reason of the disabilities caused by his injuries, but that they should 
not assume that he was entirely incapacitated because he could not 
perform the duties of a brakeman, but should consider his power 
to earn money in other stations in life. He nowhere condemned 
the vicious and misleading rule for measuring the plaintiff’s pe- 
cuniary loss which the plaintiff's attorney had laid down, and he 
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had approved. We repeat here what we had occasion to say in 

Railway Co. v. Needham, 52 Fed. Rep. 371, 377, 3 C. C. A. 129: 
“General remarks of this character in the course of a charge, while they 

may tend to show that the court really entertains sound views of the law, 


do not extract the vice of an erroneous instruction, positive in its terms, 
which directs the jury to allow damages on a wrong basis.” 


Nor do these remarks of the attorney constitute a fair argument. 
The jury is sworn to determine the issucs of the case according to 
the law and the evidence given them in court, and no argument is 
fair which misstates the evidence, or misleads the jury as to the 
law. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to grant a new trial. 





(56 Fed. 1001, — U. S. App. —.) 
UNION PAC. RY. CO. v. JAMES. 
(Circuit Court of Appeals, Kighth Circuit. June 26, 1893.) 
No. 223. 


1. ia ala AND CONCLUSIVENESS— WITHDRAWAL OF QUESTION FROM 
URY. 
Where there is positive and direct testimony on one side of an issue, 
the mere fact that a larger number of witnesses testify positiv. ly and di- 
rectly on the other side is not sutticient to justify the court in determining 
the issue, and withdrawing it from the consideration of the jury. 


2. MasTeER AND SERVANT—UNSAFE APPLIANCES — MasTER CHARGED WITH No- 
TICE. 
An employer who fails to exercise ordinary care in providing reasonably 
safe appliances is charged with knowledge of any defect therein whereby 
an employe is injured. 


8. APPEAL—HARMLESS ERROR—INSTRUCTIONS. 

In an action against a railway company for personal injuries sustained 
by a brakeman while coupling cars, when the plaintiff’s case, ns sect forth 
in the pleadings, rests wholly upon an allegation that the injury was 
caused by his foot being caught in a frog which had never been properly 
Llocked, an instruction that the issue was whether the frog was blocked 
at the time of the injury is not reversible error when it appears that the 
court, in connection with this statement, further instructe! the jury that 
there could be no recovery if the frog had originally been b'ocked, and 
had become defective through use or by accid.:nt; particularly when de- 
fendant’s whole evidence and argument attempted to prove that the frog 
was properly blocked at the time of the injury. 


4 Same—Court DECIDING QUESTION PROPER FOR JURY. 

In an action for personal injuries against a railway company, brought 
by a brakeman who claims to have been injured while coupling cars by 
having his foot crushed while caught in a defective frog, it is not re- 
versible error for the court to assume that the maintaining of such a frog 
was negligence per se, when defendant has taken no exception thereto, 
although the question was one which might properly have been submitted 
to the jury. 


In Error to the Circuit Court of the United States for the Southern 
District of Iowa. 
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At Law. Action by Granville J. James against the Union Pacific 
Railway Company for personal injuries. Verdict and judgment were 
given for plaintiff. Defendant brings error. Affirmed. 


John M. Thurston and John N. Baldwin, for plaintiff in error. 
Francis A. Brogan, (Harle & McCabe, on the brief,) for defendant 
in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


THAYER, District Judge. The defendant in error, while in the 
employ of the Union Pacitic Railway Company as a brakeman, sus- 
tained an injury to his left foot and leg which necessitated amputa- 
tion, in consequence of which injury he brought an action against 
the railway company in the circuit court for the southern district 
of Iowa, and recovered a verdict in the sum of $7,500. The material 
allegations contained in his petition or complaint were as follows: 
That in the discharge of his duty as a brakeman on one of the defend- 
ant’s freight trains he was required to assist in switching some 
freight cars from the main track to a side track, at a station called 
“North Bend,” in the state of Nebraska; that in the discharge of 
such duty it became necessary to go between two cars, for the pur- 
pose of coupling them; that at the place where the coupling had 
to be done, at the junction of the main and side tracks, there was 
an angle or frog formed by the rails, which, without being blocked, 
was extremely dangerous, and liable to cause injury to any one who 
happened to step therein; that at the time the coupling was at- 
tempted, it was so dark that it was impossible to see whether the 
frog was blocked; that at the time the plaintiff entered into the 
defendant company’s service, he was informed by its roadmaster 
that all of the frogs and angles along the defendant’s road were 
properly filled and blocked; that in point of fact the angle or frog 
where the coupling was done was not at the time of the accident, 
and had not been, blocked or filled, and for want of such blocking 
was in a very dangerous condition; that in consequence thereof, 
as plaintiff was attempting to couple said cars, his foot became 
fastened in the angle or frog, so that he could not extricate it, and 
that by the movement of the train his left foot and leg were mangled 
and crushed. 

The defendant company filed an answer, wherein it admitted that 
the plaintiff was in its employ as a brakeman, but it denied all of 
the other allegations of the complaint. It furthermore pleaded that 
at and prior to the accident plaintiff had acquired full knowledge of 
the condition of all of the frogs and switches at North Bend, where 
the accident happened, and with such knowledge remained in the 
defendant’s service, and thereby waived his right to claim com- 
pensation in consequence of injuries sustained by reason of any al- 
leged defects in the frogs and switches at that station. 

The controversy before the jury appears to have turned mainly 
on the question whether the frog complained of was blocked at the 
time of the accident, and whether the want of blocking, as charged 
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in the complaint, caused the injury. The plaintiff produced several 
witnesses, who testified, in substance, that they examined the frog 
the morning after the accident occurred, and found that it was not 
blocked or filled. On the other hand, the defendant produced a 
greater number of witnesses, who testified, in substance, that they 
examined the frog, either on the morning succeeding the accident, 
or a day or two thereafter, and that they found the frog properly 
blocked and filled. 

At the conclusion of all of the evidence, the defendant asked the 
court to give two instructions, and its refusal to give such requests 
is assigned for error. The first of these requests, omitting imma- 
terial portions thereof, was as follows: 


“In order to entitle the plaintiff to recover, it is not only necessary that he 
should prove that the frog in question was not blocked, but also that the com- 
pany had knowledge or notice of the fact, or that the company, by the exer- 
cise of ordinary care and diligence, could have known that the frog in ques- 
tion was not blocked. There is no proof whatever in this case proving, or 
tending to prove, that the company had any notice or knowledge whatever 
that the frog in question was not blocked. On the contrary, the evidence 
of the plaintiff tends to show that the frog in question was blocked, but it 
is claimed that the blocking was insufficient, and had been permitted to be- 
come worn. There is no claim whatever in this case of negligence upon the pari of 
the company tn having the frog blocked, and permitting the same to become worn or 
outofrepair. This action ts predicated upon the fact that the frog had never been 
blocked. This being the real status of the case, and there being an entire failure of 
proof that defendant had any knowleige or notice of such, as ts required by law, aa 
to the fact that this frog was not blocked, the plaintiff cannot recover, and you are tn- 
structed to return a verdict for the desendant.”’ 


The second instruction, above referred to, was, in substance, a 
direction to the jury to find for the defendant company, on the 
ground that the testimony tending to show that the frog was not 
blocked at the time of the accident was so completely overcome 
and overborne by the defendant’s testimony to the contrary as to 
justify the court in determining that issue of fact, and in withdraw- 
ing it from the consideration of the jury. 

It is hardly necessary to observe that the second of these instruc- 
tions was properly refused. There was testimony of a positive and 
direct character that there was no blocking in the frog on the night 
of the accident, and there was much evidence to the contrary. If 
the trial court had withdrawn that issue from the jury, on the theory 
outlined in the instruction, or on any other theory, it would have 
invaded the province of the jury, and its action would have been 
clearly indefensible. 

We are also of the opinion that the first instruction, above quoted, 
was properly refused. The concluding paragraph of the instruc- 
tion, which we have placed in italics, correctly states that under 
the pleadings in the case the plaintiff below predicated his right 
to recover on the ground that the frog had never been blocked. 
He complained of an original faulty construction of the frog, to 
wit, the failure of the company to insert a block of wood or other 
material in the sharp angle formed by the juncticn of the rails, in 
ronsequence of which trainmen were liable to have their feet 
caught in the angle. The complaint contained no averment that 
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the defendant company had suffered and permitted the frog toe 
become and to remain out of repair for such a length of time that 
notice of the defect might be inferred, but the charge was specific 
that the frog never had been blocked or filled. While the instruc- 
tion which was asked correctly construed the pleadings and the- 
issues arising thereunder, yet it assumed (and in this respect it 
was erroneous) that proof of an original faulty construction of the- 
frog was not sufficient to charge the defendant company with no- 
tice of the defect. We think that this position is untenable.. 
Where the defect in an appliance is shown to be structural, and is. 
of such a character as renders it unsafe, it may be inferred that 
the employer was aware of the defect. It is the master’s duty to 
exercise ordinary care in providing tools. machinery, and appli- 
ances that are reasonably safe, and if appliances which have been 
furnished by the employer or his subagents are shown to have- 
been originally defective and unsafe, the burden does not rest on 
an employe, when injured by such defect, to produce further evi- 
dence that the master had notice thereof. Greenleaf v. Railroad 
Co., 29 Iowa, 14, 46; Morton v. Railroad Co., 81 Mich. 423, 434, 46 
N. W. Rep. 111; Railroad Co. v. Hines, 182 Ill. 161, 168, 23 N. E. 
Rep. 1021; Village of Jefferson v. Chapman, 127 Ill. 438, 20 N. E. 
Rep. 33; Ford v. Railroad Co., 110 Mass. 240; Branch v. Railway 
Co., 35 S. C. 405, 14 S. E. Rep. 808; Railroad Co. v. Herbert, 116 
U. S. 642, 646, 6 Sup. Ct. Rep. 590; Shear. & R. Neg. (4th Ed.) § 217. 
We think, therefore, that no error was committed in refusing the- 
instruction in question. 

Alleged errors in the instructions which were given by the court 
form the next subject of contention. In the course of the charge- 
the court made use of the following language: 

“The defendant claims that the frog in question was blocked; that is its 


contention in the matter. Thus you are narrowed on this issue to the ques- 
tion, was the frog blocked, or was it not blocked, at the time of the injury?’ 


And, again: 


“The question is, was the frog blocked at the time of the injury? If the- 
frog was blocked at the time of the injury, then the plaintiff has not proven 
his case as his pleadings make it herein, and the defendant is entitled to 
your verdict. The defendant is not required to prove that the frog was 
blocked. The burden is upon the plalntiff, and he must prove that it was un- 
blocked.” 


It is contended by counsel for the plaintiff in error that these 
portions of the charge limited the jury to a finding which was in- 
sufiicient to support the verdict, in that it did not require the jury 
to determine how long the alleged defect in the frog had existed, 
or whether the defendant had, or ought to have had, knowledge 
of its ecndition prior to the accident. 

It will be observed that the jury were nowhere instructed that 
the fact that the frog was not blocked on the night of the acci- 
dent was in itself sufficient to warrant a verdict in favor of the 
plaintiff. That is a deduction of counsel, rather than the lan- 
guage of the trial judge. We concede, however, that the fore- 
going extracts from the charge give some color to the conten- 
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‘tion of counsel, if they are considered by themselves, without 
reference to the context, and also without reference to the plead- 
ings or the evidence. But it goes without saying that a mere 
excerpt from a charge ought not to be wrested from its con- 
text, and judged by itself, without reference to other directions 
which may have been given by the trial court. In determining 
whether the excerpts in question were prejudicial or otherwise, 
the charge must be considered as a whole, and in connection with 
the pleadings and the testimony. It appears from an examina- 
tion of the record that, in connection with the statements above 
quoted, the court further instructed the jury, in substance, that 
the plaintiff did not claim in his petition, and had not attempted 
to prove, that the frog, although originally well blocked, had 
been allowed to become defective through use, or that the defect 
was occasioned by an accidental removal of the blocking. The 
jury were distinctly told, as we think, that negligence of that 
kind was neither charged nor proven, and that there could be 
no recovery on such grounds. Furthermore, it is shown by the 
bill of exceptions that both parties tried the case upon the as- 
sumption that if the frog was not blocked when the accident 
happened, then in all probability it never had been blocked, and 
that the condition of the switch angle, as to blocking, on the 
night of the accident, was in reality the vital issue to be con- 
sidered and determined by the jury. No effort appears to have 
been made by the railway company to show, either by its own 
witnesses, or by a cross-examination of the plaintiff's witnesses, 
that the switch angle was originally blocked, and that without 
fault on its part it had possibly got out of repair. On the con- 
trary, the sole effort of the railway company seems to have been 
to satisfy the jury, by numerous witnesses, that on the morning 
succeeding the accident the switch angle was properly filled, 
that the plaintiff’s witnesses had either testified falsely, or were 
mistaken, and that the injuries complained of could not have 
‘been occasioned by any defect in the frog. That such was the 
attitude of the parties before the jury, and that the case was 
tried on the assumption last stated, is made manifest by the re- 
marks of the trial judge in overruling the motion for a new 
trial, which have been incorporated into the record. Speaking 
of the same objections to the charge which are now urged in 
‘this court, he says: 

“Neither in the opening statement to the jury, nor in the argument to the 
jury, after the evidence had closed, did counsel for the defeudant lay his 
case on the line of these requisites. Throughout the trial, the position of 
defendant was that the frog was blocked at the time of the injury. Both 
in opening statement and in closing argument defendant’s couns | insisted 
that the frog was blocked at the time of injury. To this defendant’s evi- 
dence was pointed, and in fact limited, so far as it tended to refute the 
charge of negligence alleged and attempted to be proven by plaintiff. De- 
fendant did not attempt to escape or avoid, by any showing of sudden tearing 
out of the frog, whatever force attended plaintiff’s evidence as to an un- 
dlocked condition of the frog. On neither side was any testimony introduced 


tending to show any sudden destruction of blocking at this frog, but on either 
-aide the contest was as to whether the frog was in fact blocked at the time 


222 C. C. A. REPORTS, vol. 6. 


of the injury. Plaintiff rested his claim, touching the cause of the injury. 
on the attempt to prove such injury wus caused by the frog being unblocked 
at time of injury, and defendant was equally content, as to evidence intro- 
duced, in attempting to prove the frog was then blocked, and defendant’s 
counsel limited his argument to the jury upon the evidence to this same line 
of defense.” 


In view of the fact that the case was tried upon the theory 
that under the pleadings the plaintiff was bound to establish an 
original faulty construction of the frog, by reason of which it 
was at the time of the accident, and always had been, danger- 
ous, and in view of the fact that the jury were, in effect, instructed 
that there could be no recovery by the plaintiff except on the 
precise ground stated in his petition, we fail to see how the ex- 
pressions complained of in the charge could have done any harm. 
It is obvious, we think, that the jury must have understood, 
from the whole tenor of the instructions, that the plaintiff was 
not entitled to a verdict, unless, as charged in the complaint, 
the alleged defect in the frog was due to its original construc- 
tion, and was not occasioned by long-continued use, or by an 
accidental removal of the blocking. At all events, if the plain- 
tiff in error desired a more specific instruction, to the effect that 
the jury must be satisfied, not only that the frog was not blocked 
on the night of the accident, but that it never had been blocked 
or filled prior thereto, then it was its duty to have asked 
for such an instruction, which it failed to do. On the contrary. 
its insistence at the trial seems to have been that, even though 
the frog was not blocked, and never had been, it was not 
liable for the injury ccmplained of, unless it had actual or con- 
structive notice of the defect, and that the onus was on the 
plaintiff to show such notice. .\s we have already held, this 
view of the law was and is erroneous. 

It is further contended that the court erred in assuming that 
an unblocked switch angle or frog is a dangerous and unsafe 
appliance. With reference to this contention, it is only neces- 
sary to say that. as no exception was taken to the action of the 
trial court in charging the jury that an unfilled switch angle 
was a dangerous contrivance, we cannot notice the alleged error. 
The plaintiff offered some testimony tending to show that 
withcut being blocked switch frogs are unsafe, and are liable 
to occasion injuries. We think that it might properly have been 
left to the jury to determine whether the maintenance of an un- 
blocked frog at the time and place of the accident was an act 
of culpable negligence, but as the court was not requested to 
submit that issue to the jury, and as no exception was taken to 
the action of the court in deciding that the maintenance of such 
a switch was per se a negligent act, no error was committed 
which can be noticed by this court. It follows that, as none 
of the assignments of error appear to be tenable, the judgment of 
the circuit court must be affirmed. 
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(56 Fed. 1006, — U. S. App. —.) 
WALTON v. CHICAGO, ST. P., M. & O. RY. CO. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 244. 


APPEAL—REVIEW—MOTION FOR New TrIAL—OBJECTIONS WAIVED. 

On the hearing of a motion by defendant to set aside a verdict for 
plaintiff, and grant a new trial, plaintiff's counsel stated to the trial 
judge that the cause might as well be determined finally and at once; 
that a new trial, at most, would result in cumulative testimony; that, if 
the plaintiff had not introduced testimony sufficient to sustain a verdict, 
he wanted to know it without the expense of another trial. The court 
granted the motion, and rendered a final judgment for defendant. Held, 
that such judgment, having been rendered in pursuance of plaintiff’s re- 
quest, should not be reversed on writ of error brought by him. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by William Walton against the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company for personal inju- 
ries received by plaintiff while in the service of defendant. Ver- 
dict was given for plaintiff. On defendant’s motion to vacate the 
verdict and grant a new trial, judgment was given for defendant. 
Plaintiff brings error. Affirmed. 


F. D. Larrabee, for plaintiff in error. 
Thomas Wilson, (S. L. Perrin, on the brief,) for defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


THAYER, District Judge. This is a writ of errer which is 
brought to reverse a judgment that was rendered under the follow- 
ing circumstances: 

The plaintiff in error sued the defendant in error for personal in- 
juries sustained while in its employ as a brakeman and switchman. 
There was a trial in the circuit court for the district of Minnesota, 
and at the conclusion of all of the testimony the defendant moved 
the ccurt to instruct the jury to return a verdict in its favor. This 
request was denied, and a verdict was thereafter returned in favor 
of the plaintiff in error. In due time a motion was filed by the de- 
fendant company to set aside the verdict, to vacate the judgment 
entered thereon, and to grant a new trial, which motion was duly 
argued and submitted, and afterwards sustained. It was there- 
upon ordered that the judgment and verdict theretofore rendered 
be vacated and set aside, that a judgment be entered in favor of 
the defendant, and that it go hence discharged without day, and re- 
cover its costs. After the entry of the last-mentioned order, no 
motion was made, either to set the same aside, or to modify it, or to 
expunge any portion of the order. 

In explanation of the action taken by the circuit court on the 
motion for a new trial, it is stated in the brief of counsel for the 
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plaintiff in error, and was orally admitted in argument, that on the 
hearing of said motion “the argument before the circuit court took 
the form of an argument upon the facts in the case,” the question 
discussed being “whether or not there was sufficient evidence to 
sustain the verdict.” It is also conceded by counsel, both in his 
brief and orally, that, during the argument of such motion, plain- 
tiff’s attorney stated to the trial judge that the case “might as well 
be determined finally and at once; that a new trial, at most, would 
only result in cumulative testimony; and that, if the plaintiff had 
not introduced testimony sufficient to sustain a verdict, if there 
was missing * * * an integral factor necessary to produce a 
cause of action, he wanted to know it without the additional ex- 
pense of another trial.” 

In view of the admissions made by counsel for the plaintiff in er- 
ror, it appears, we think, that the error complained of was an in- 
vited error,—one which the trial judge committed at the request of 
the plaintiff in error. The trial court had the right to grant the 
moticn for a new trial, and its action in that respect, being purely 
discretionary, cannot be reviewed by this court, as has many times 
been held. Henderson v. Moore, 5 Cranch, 11; Pomeroy's Lessee v. 
State Bank of Indiana, 1 Wall. 592, 597; Railway Co. v. Heck, 102 
U. 8. 120. The further action of the trial court, in rendering a 
final judgment in favor of the defendant, was no doubt induced by 
the statement of counsel, that, if the verdict was set aside on the 
ground of insufficient evidence, the plaintiff did not in that event 
desire a retrial, as it would only lead to increased trouble and ex- 
pense. It is not denied that this is the plain import of the lan- 
guage employed, and that the trial court pursued the only possible 
course that could, under the circumstances, have been pursued, to 
determine the case “finally and at once,” as it was requested to do, 
if it granted defendant’s motion, on the ground that the facts 
proven did not constitute a cause of action. 

If we assume that the plaintiff in error did not really intend to 
request the circuit court to enter a judgment in favor of the de- 
fendant in error if it was of the opinion that, upon the facts proven, 
no case had been made out,—that is to say, if we indulge in the lib- 
eral presumption that the plaintiff desired some other course to be 
pursued, which would obviate a retrial, and yet preserve his right 
to have the case reviewed,—then we think that he should have ap- 
plied to the trial court, by motion or ctherwise, to vacate or modify 
the erroneous judgment, before suing out the present writ of er- 
ror. If such a course had been pursued, we must presume that the 
error complained of would have been corrected, if the plaintiff's at- 
torney had succeeded in satisfying the trial judge that the request 
made on the hearing of the mction for a new trial had been in any 
respect misunderstood. As the case stands upon the present rec- 
ord, and the admissions of counsel, we are called upon to review 
an order that was evidently made at the request of the complaining 
party. This we must decline to do. It is a well-established doc- 
trine that the parties to a suit must act consistently, and that they 
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will not be heard to complain of errors which they have themselves 
committed, or have induced a trial court to commit. Long v. Fox, 
100 Dil. 43,50; Nitche v. Earle, 117 Ind. 270, 275, 19 N. E. Rep. 749; Dun- 
ning v. West, 66 Ill. 366, 367; Noble v. Blount, 77 Mo. 235; Holmes 
v. Braidwood, 82 Mo. 610, 617; Price v. Town of Breckenridge, 92 
Mo. 378, 387, 5 8. W. Rep. 20; Fairbanks v. Long, 91 Mo. 628, 633, 
4 S. W. Rep. 499. 

Acting in ccnformity with these views, the judgment of the cir- 
cuit court is affirmed. 





(56 Fed. 1009, — U. 8. App. —.) 
LITTLE ROCK & M. R. CO. v. MOSELEY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 232. 


1. APPEAL—REVIEW—INSTRUCTIONS—OBJFCTIONS WAIVED. 

A party who has requested an instruction which assumes that there is 
some evidence as to a certain matter cannot allege error in the giving 
of another instruction, relating to the same matter, on the ground that 
there was no evidence in relation thereto. 

2. MASTER AND SERVANT—RISKS OF EMPLOYMENT — SWITCHMAN NOT CHARGED 
WITH KNOWLEDGE OF DEFECTIVE TRACKS. 

In an action for personal injuries suffered by plaintiff, a switchman, 
while coupling cars, the failure of defendant to keep the spaces between 
the ends of the ties properly filled was alleged as a cause of the injury. 
Plaintiff had been working five nights before the accident as night 
switchman in the yard where it occurred, which was a mile long and half 
a mile wide, and he testified that he did not know the condition of the 
track at the place of the accident. Heid, that an instruction that plain- 
tiff could not recover if he began or continued work with knowledge of 
the defect, and that he was bound to take notice of apparent defects, 
was sufficient, without a further charge that before taking service in the 
yard he was bound to inform himself of the condition of all the tracks. 
Plaintiff was not bound to examine all the tracks to see whether he 
could safely walk on them. 

8. SAME — SAFE APPLIANCES — FELLOW SERVANTS — CAR INSPECTORS AND 
SWITCHMAN. 

A railway company is responsible to a switchman in its service, who 
is injured by the breaking of a defective coupling link. for the negligence 
of its car inspectors, in failing to discover and remedy the defect in the 
link. Railroad Co. v. Herbert, 6 Sup. Ct. Rep. 590, 116 U. S. 642, 652, and 
Railroad Co. v. Baugh, 13 Sup. Ct. Rep. 914, 149 U. S. 368, followed. 


In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

At Law. Action by H. W. Moseley against the Little Rock & 
Memphis Railroad Company for personal injuries suffered by plain- 
tiff while in defendant’s service. Verdict and judgment for plain- 
tiff. Defendant brings error. Affirmed. 


U. M. Rose, (W. E. Hemingway and G. B. Rose, on the brief,) 
for plaintiff in error. 
Geo. H. Sanders and Sterling R. Cockrill, for defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 
v.6c.c.A.—15 
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THAYER, District Judge. This is a suit for personal injuries 
which were sustained by the defendant in error while attempting 
to couple cars at Hopefield, Ark., on the line of the Little Rock & 
Memphis Railroad Company. The defendant in error was a switch- 
man in the employ of the last-mentioned company. The accident 
occurred on October 18, 1891, before daylight, in the switch yards 
at Hopefield, while the defendant in error was helping to make up 
a freight train that was about to leave that station. Among 
other things, the complaint alleged, in substance, that the injury 
complained of was due to the fact that the railway company failed 
to provide a suitable roadbed, grounds, and switch yard where the 
switching was required to be done, and that it also failed to pro 
vide suitable coupling links wherewith to do the coupling, and that 
it neglected to properlv inspect the coupling links that were in 
use on its cars, and keep them in a safe and proper condition to 
be used. 

On the trial in the circuit court the defendant in error, who was 
the plaintiff below, recovered a verdict for $4,000. The evidence 
showed that, as he was attempting to make a coupling on the 
occasion in question, the coupling link broke, and a large piece 
thereof was thrown against plaintiffs right leg, and broke it in 
two places. 

It is assigned for error that the circuit court improperly gave 
an instruction, to the effect that in employing switchmen to couple 
and uncouple cars a railway company undertakes “to provide and 
keep a reasonably safe and suitable roadbed, grounds,” etc. The 
chief objection urged against this instruction is that the evidence 
showed that the condition of the roadbed and grounds, had nothing 
whatever to do with the injury complained of, and that the instruc- 
tion was misleading, because it assumed that the condition of the 
roadbed may have contributed to the accident. This objection 
is not tenable, for the following reasons: The defendant company 
did not request the court to charge the jury that there was no evi- 
dence tending to show that the condition of the track contributed 
to the injury. On the contrary, it assumed that there was some 
evidence of that character, by requesting the court to give the fol- 
lowing instruction, which appears to have been given at its re- 
quest: 

“If you find that the spaces between the cross-ties had not been filled with 
earth, you will inquire whether that fact had anytbing to do with the acu 
dent. If it did uot. if the accident ia one that might as well have happened 


upon a track thoroughly ballasted as on the trnck in question, then you will 
dismiss the fact from your minds, in arriving at a conclusion.” 


A party will not be heard to complain of an error which was 
committed at his instance, or to criticise an instruction of a trial 
court because it took a view of the law or the testimony which 
the party himself entertained, as shown by his requests for in- 
structions. Walton v. Railway Co., (8th Circuit,) — U. S. App. 
—,6C. C. A. 223, 56 Fed. Rep. 1006, and citations. And where 
the evidence is such as to warrant a request for a peremptory in- 
struction to find for the defendant on a given issue, that arises 
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under the pleadings, a failure to ask for such an instruction will 
preclude the party from assigning as error that the court allowed 
such issue to be determined by the jury. Insurance Co. v. Unsell, 
144 U. 8. 489, 451, 12 Sup. Ct. Rep. 671. In view of these rules 
of law, it is manifest that the plaintiff in error is in no position 
to complain because the circuit court instructed the jury relative 
to the duty of the railway company in taking care of the tracks 
and grounds within its switch yard. 

It is further assigned for error that the trial court refused to 
give the following instruction: 

“A railroad employe is presumed to know of such dangers and risks as 
he has an opportunity to know of, and unless he informs himself of them 
he cannot recover for resulting injuries. It was therefore the duty of the 
plaintiff to inform himself of the condition of the track when he went to 


work, and the character of the work he had to do, and he cannot recover 
for injuries which he might have avoided, had he properly informed himself.” 


While the court refused the foregoing instruction, yet it charged 
the jury, in substance, as follows: That if the plaintiff knew that 
the track was in a bad condition, in the respects complained of 
by him, and yet went to work, or continued at work, with such 
knowledge, he could not recover because of the bad condition of 
the track; that if the plaintiff saw that the roadbed was unsafe 
he should have refused to work until it was made safe; and that 
if a switchman goes into the service of a railroad company at a 
place where it is apparent that the spaces between the cross-ties 
had not been filled up, and he is injured in consequence of such de- 
fect, he cannot recover. 

We think that the directions actually given by the trial court 
sufficiently covered the case, and that the instruction above quoted 
was properly refused. It is true that the defect in the track and 
roadbed, within the switch yard, which was complained of, to wit, 
a want of filling between the ends of the ties, was an obvious de- 
fect, which a switchman could not fail to discover by walking 
over the track in the daylight, if he used his eyes, but the main 
controversy at the trial was whether the plaintiff had actually 
observed, or had had an opportunity to observe, the condition of 
the track, at the particular place where the accident took place, 
prior to its occurrence. He had been working as night switchman 
in the yard for five nights prior to the accident. The yard was 
said to be a mile and a half long and one-half a mile wide. There 
were seven tracks, besides the switch tracks connecting them, and 
the track on which the accident happened was one of the outer 
tracks. The plaintiff testified that he did not know the condition 
of the track where the accident happened, prior to its occurrence. 
Under these circumstances, we think the trial court went quite 
far enough, in instructing the jury that the plaintiff could not re- 
cover because of the alleged defect in the track, if he went to 
work, or continued at work, with knowledge of its condition, and 
in further instructing them, in substance, that he was bound to 
take notice of apparent defects. This left the jury at liberty to 
determine, and it was properly a question for them to determine, 
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whether, under all of the circumstances, the plaintiff did have 
knowledge of the alleged defect in the traek at the place where 
he was injured, and before he was injured. The instruction which 
was asked and refused seems to imply that, before taking service 
in the switch yard, it was the plaintiff's duty to examine all of the 
tracks in the yard where he might have occasion to work, to as- 
eertain if he could walk along them in safety, and that if he failed 
to do so he could not recover by reason of any defects therein. We 
think that no such duty of inspection prior to taking service, or 
during his term of service, was devolved upon the plaintiff. He 
was simply bound to notice those obvious defects in the tracks, 
or in other appliances, which he had an opportunity to notice 
in the discharge of his duties as a switchman, and he is only af- 
fected with knowledge of such obvious defects as he is shown to 
have had an opportunity to notice before the injury complained of 
was sustained. Railway Co. v. Leverett, 48 Ark. 333, 347, 3 S. W. 
Rep. 50; Hughes v. Railway Co., 27 Minn. 137, 6 N. W. Rep. 553; 
Railroad Co. v. Gildersleeve, 33 Mich. 183; Wood, Mast. & Serv. (2d 
Ed.) § 376. 

Another error assigned is the refusal of the circuit court to 
charge that the plaintiff and the car inspectors employed by the de- 
fendant company were fellow servants, and that the plaintiff could 
not recover if his injuries were occasioned by the negligence of 
the car inspectors, in failing to properly inspect the coupling link 
which occasioned the injury. The authorities cited in support 
of this assignment are as follows: Mackin v. Railroad Co., 135 
Mass. 201; Keith v. Northampton Co., 140 Mass. 175, 180, 3 N. E. 
Rep. 28; Byrnes v. Railroad Co., 113 N. Y. 251, 21 N. E. Rep. 50; 
Railroad Co. v. Hughes, 119 Pa. St. 301, 314, 13 Atl. Rep. 286; 
Wonder v. Railroad Co., 32 Md. 411, 418; Railroad Co. v. Webb, 
12 Ohio St. 475; Railway Co. v. Gaines, 46 Ark. 555, 568; Smith 
v. Potter, 46 Mich. 258, 9 N. W. Rep. 273; Smoot v. Railway Co., 
67 Ala. 13. It is not to be denied that most of these authorities 
fully support the doctrine contended for; but on the other hand, 
in the case of Railroad Co. v. Herbert, 116 U. S. 642, 652, 6 
Sup. Ct. Rep. 590, it was held that as an obligation rests on the 
master to furnish suitable machinery, and to keep the same in re 
pair, he is responsible for the negligence of those persons in his 
service on whom he has devolved the duty of inspecting machinery 
and appliances, and seeing that they are kept in a proper condition 
for use. The same doctrine is maintained by some of the state 
courts. Fay v. Railway Co., 30 Minn. 231, 15 N. W. Rep. 241; 
Condon v. Railway Co., 78 Mo. 567; Brann v. Railroad Co., 53 Iowa, 
395, 6 N. W. Rep. 5; Railway Co. v. Dwyer, 36 Kan. 58, 12 Pac. 
Rep. 352; Railroad Co. v. Jackson, 55 OL 492; Long v. Railroad Co., 
&5 Mo. 225. It was also foreshadowed, if not distinctly an- 
nounced, in the leading case of Hough v. Railroad Co., 100 U. 8. 
213, and has been adopted by some of the circuit courts. King v. 
Railroad Co., 14 Fed. Rep. 277; Carpenter v. Railroad Co., 39 Fed. 
Rep. 315. With respect to the question under consideration, it 
is only necessary to further remark that we deem it our duty to 
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follow the federal adjudications, (Railroad Co. v. Baugh, 149 U. 8. 
368, 13 Sup. Ct. Rep. 914;) and, holding that view, it must be 
ruled that the trial court committed no error in refusing to charge 
as above explained. 

Two other errors have been assigned, which we have examined, 
and found untenable. They are not of sufficient importance to 
deserve special notice. 

- As no material error is disclosed by the record, the judgment of 
the circuit court must be affirmed. 





(568 Fed. 1013, — U. S. App. —.) 
HERMAN et al. v. CAMPBELL. 
(Circurt Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 241. 


TrraL—Instructrions—Takine CasE FROM JURY. 

In a swit for personai injuries suffered by plaintiff while in the service 
of defendant, the injury having been caused by the fall of a scaffolding 
on which plaintif was working, the trial court charged the jury that 
the scaffold fell because one of the brackets had been insufficiently fas- 
tened owing to the negligence of a fellow servant of plaintiff, for which de- 
fendant was »ot responsible. Held, that the subsequent submission of the 
case to the jury (who rendered a verdict for plaintiff) was reversible 
error, and ground for a new trial. District of Columbia v. McElligott, 6 
Sup. Ct. Rep. 884, 117 U. 8. 621, 630, followed. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Malcolm Campbell against Gustavus Her- 
man, Christian Becklinger, and Julius F. Herman, copartners as 
Herman, Becklinger & Herman, for personal injuries suffered by 
plaintiff while in the service of defendants. Verdict and judgment 
were given for plaintiff. Defendants bring error. Reversed. 

R. R. Briggs, for plaintiffs in error. 

John Jenswold, Jr., for defendant in error. 

Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


SHIRAS, District Judge. From the record in this cause it ap- 
pears that the plaintiffs in error were the owners of a sawmill and 
furniture factory in the process of erection at New Duluth, Minn; 
that the defendant in error entered into their employ, and was en- 
gaged in sheathing the building; that to enable the men engaged 
in sheathing and shingling the building to do the work a scaffold 
was erected on the south side, the same being built under the di- 
rection of one Chaloner, a carpenter of experience, who personally 
made the brackets used in the construction of the scaffold; that 
the next day after the scaffold was built the defendant in error went 
with others upon the same, and while engaged in work one of 
the brackets gave way, whereby the defendant in error was thrown 
to the ground, and received the injuries for which he seeks com- 
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pensation in this action; that the fall of the scaffold was due to 
the fact that one of the brackets upon which it rested had been 
fastened to the bent supporting it with two eight-penny nails. 
whereas there should have been used five or more nails of larger 
size. 

At the close of the evidence in the case the defendants below 
moved the court to instruct the jury to return a verdict for the 
defendants, which the court refused to do. The verdict of the 
jury was in favor of the plaintiff below, and, judgment having 
been rendered thereon, the defendants below bring the case be- 
fore this court, assigning as error the overruling the motion for 
a verdict for defendants, and the refusal to give a number of 
instructions asked by defendants, as well as the giving portions 
of the charge excepted to. 

As the facts of this case are made to appear upon the record 
before us, we are not called upon to consider in detail the several 
exceptions and assignments of error discussed by counsel in their 
briefs. In the charge to the jury, which is quite lengthy, the 
court, after stating the claims made by the parties, instructed the 
jury that the question of the liability of the defendants below for 
the acts of Chaloner, under whose supervision the scaffolding was 
built, was not involved in the case; that there was not sufficient 
ground for holding that the fall of the scaffold was due to the dis- 
tance between the brackets, or to the poor quality of the materials 
used; that it was evident that the scaffold fell because one of the 
brackets had been insufficiently fastened, only two nails being used 
instead of four or five; that the failure to properly nail this bracket 
was due to the negligence of a coemploye, for the consequences of 
which the defendants below were not responsible. 

If the charge correctly stated the issues in the case and the law 
applicable thereto, but one result could rightfully be reached by 
the jury, and that was a finding in favor of the defendants. Under 
the charge given there was no issue of fact left to the decision of 
the jury, and it was error to leave it to the jury to find a verdict 
for the plaintiff or the defendant, without submitting for their deci- 
sion some matter at issue between the parties. Logically the cor. 
rect conclusion to the charge would have been an instruction to 
find for the defendants. This was not given, however, and the ver- 
dict of the jury was for the plaintiff. The case stands in this 
aspect the same as that of District of Columbia v. McElligott, 117 
U. S. 621, 630, 6 Sup. Ct. Rep. 884, wherein it was said by the su- 
preme court: 


“If the principles embodied in those instructions are sound, (upon which 
point we are not now required to express un opinion,) the court would have 
been justified in directing a verdict for the district. The charge was in- 
consistent with the instructions previously given, and was calculated to 
mislead the jury, for it submitted to them a question which those instruc- 
tions had, in effect, if not in terms, declared to be immaterial in the case.” 


Under these circumstances the judgment must be reversed, and 
the case be remanded to the circuit court, with instructions to grant 
a new trial. 
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(56 Fed. 1014, — U. S. App. —.) 
CORCORAN v. CONCORD & M. R. CO. 
(Circuit Court of Appeals, First Circuit. July 1, 1893.) 
No. 52. 


RAILROAD COMPANIES — EJECTION OF TRESPASSER FROM TRAIN—EVIDENCE. 
The mere fact that a trespasser riding upon a freight train is thrown 
from the top of a car while the same is in rapid motion, by a person carry- 
ing a lantern, whom he supposes to be a brakeman, is not sufficient to 
show a liability on the company’s part for resulting injuries, when there 
is no evidence as to the alleged brakeman’s authority. 


In Error to the Circuit Court of the United States for the Dis 
trict of Massachusetts. 

At Law. Action by James Corcoran against the Concord & 
Montreal Railroad Company to recover damages for personal in 
juries caused by being thrown from the top of a freight train 
while in motion. The action was originally brought in the superior 
court of Middlesex county, and was removed to this court by de- 
fendant. At the close of plaintiff’s evidence on the question of de- 
fendant’s liability, the court directed a verdict for defendant, and 
judgment was entered accordingly. Plaintiff brings error. Af- 
firmed. 

Plaintiff's evidence showed that he was riding on top of a freight 
car without having paid any fare, and that he was ordered to get 
off by a person carrying a lantern, whom he assumed to be a brake- 
man; that plaintiff said he would get off if the train were stopped; 
and that thereupon the alleged brakeman seized him, and threw 
him off while the train was in rapid motion, thus causing the in- 
juries complained of. No evidence was offered as to the scope of 
the alleged brakeman’s authority. 


Jerome F. Manning, for plaintiff in error. 
Josiah H. Benton, Jr., for defendant in error. 


Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. | 


PER CURIAM. The court is of the opinion that plaintiff should 
have offered some evidence showing the scope of the alleged brake- 
man’s authority. He failed to do so, and for that reason it is or- 
dered: Judgment of circuit court affirmed. 





(57 Fed. 10, — U. S. App. —.) 
HINDS et al. v. KEITH. 
(Circuit Court of Appeals, Fifth Circuit. March 6, 1893.) 
No. 23. 
1. REMOVAL oF CAUsEs—WAIVER OF PLEAS TO JURISDICTION. 


Pleas in abatement in a state court, claiming defendants’ privilege, 
under state statutes, to be sued only in the county of their residence, are 
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properly overruled after removal of the cause on their petition to a fed- 
eral court, as such removal subjects them to the jurisdiction of that court, 
although filing their petition in the state court was not such an appear- 
ance as would waive their objection to its jurisdiction if their attempt 
to remove were unsuccessful. 

2. FEDERAL CouRTSs—FOLLOWING STATE LAW OF EVIDENCE. 

A rule of evidence in the courts of a state, that a party should not be 
permitted to testify for himself to the motive or intention with which 
he did an act, must prevail in an action at law in a federal court in the 
state. 


3. EVIDENCE—HEARSAY—NOTORIETY OF FACT. 

A general understanding in the community that a merchant was selling 
goods at cost or less, and was embarrassed financially, is inadmissible 
to prove the fact, or to raise a presumption of knowledge thereof by an 
individual. 


4. OPINION EVIDENCE—CONCLUSION OF WITNESS. 

Asking a witness to say, from his experience as a merchant, whether 
an ordinarily prudent business man would go into partnership with an- 
other in his business without inquiring concerning it and examining his 
books, calls for a conclusion which the jury could draw from circum- 
stances that might be proved. 


5. FRAUDULENT CONVEYANCES— KNOWLEDGE OF GRANTEE—BURDEN OF PROOF. 
On trial of an action against a marshal and his sureties for illegal 
seizure of goods claimed by plaintiff, he having bought them from the at- 
tachment debtor for cash at a fair value, the burden is on defendants to 
prove that plaintiff had notice that the debtor was insolvent, or informa- 
tion sufficient to put him upon inquiry which would have led to knowl- 
edge that the sales were made with intent to hinder, delay, or defrand 
creditors. 
6. SAME. 

The fact that the debtor sold goods cheaper generally than other mer- 
chants in the same place did, and sold some particular articles at cost, 
or below cost, was not of itself such a suspicious circumstance as, if 
known to the plaintiff, ought to have put him on inquiry, or which, if fol- 
lowed up, would necessarily or naturally have led to knowledge of the 
debtor’s fraudulent interest. 

7. APPEAL—REVIEW—SUFFICIENCY OF EVIDENCE. 

Where the verdict and judgment are for plaintiff, and it is evident 
that the whole evidence shown by the record, with all inferences the jury 
could justifiably have drawn from it, was insufficient to support a ver- 
dict for defendants, the judgment should not be reversed, although there 
may have been errors in ruling on the evidence or in charges given or 
refused. 


8 REHEARING—PETITION FOR—CERTIFICATE OF COUNSEL. 
A petition for rehearing not supported by certificate of counsel, as pro- 
vided by rule 29 of the circuit court of appeals, (1 C. C. A. xxiii.) should 
be denied. 


In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

At Law. Action by Pope W. Keith against Joseph M. Hinds, 
United States marshal, and Charles C. Sheats, William B. Green, 
Leroy M. Peevy, and Perry L. Harrison, sureties on his official bond, 
for damages for an alleged illegal seizure of a stock of goods. The 
defendant Harrison having died pending the action, the suit abated 
as to him. From a judgment for plaintiff, defendants appealed. 
Affirmed, and application for rehearing denied. 


H. C. Tompkins and Thomas R. Roulhac, (R. W. Walker and 
Humes, Sheffey & Speake, on the brief,) for plaintiffs in error. 
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R. C. Brickell, J. E. Brown, and D. D. Shelby, for defendant in. 
error. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUI- 
MIN, District Judge. 


TOULMIN, District Judge. This action was brought by Pope 
W. Keith, the defendant in error, against James M. Hinds, as 
United States marshal, and his sureties on his official bond, the- 
plaintiffs in error, to recover damages for an alleged illegal seizure 
of a stock of goods which said Keith had purchased from one C. M. 
Fennell, and on which certain writs of attachment against Fennell 
were levied by the marshal, and which were sold under the levy. 
The defendants justified under the attachments, alleging that the 
goods belonged to Fennell at the time of the levy, and also attack- 
ing the validity of Keith’s purchase on the ground of fraud. The 
stock of goods was at the time of the levy in the possession of 
Keith, who claimed to have purchased them from Fennell. ‘The 
suit was commenced in the circuit court of Jackson county, state 
of Alabama. Process was issued, and served on the plaintiffs in 
error. They severally appeared, and pleaded in abatement that 
the suit was not for the recovery of real property, or for the posses- 
sion thereof, or for a trespass thereto, and that they were not resi- 
dent freeholders of Jackson county, but were freeholders or house- 
holders in the state, having a permanent residence in a county other 
than said county of Jackson. Having filed these pleas, the de- 
fendants, now plaintiffs in error, filed a petition for the removal of 
the cause to the circuit court of the United States for the northern 
district of Alabama. The cause having reached the circuit court 
of the United States, the pleas in abatement were overruled by the 
court. The case went to trial on its merits, and a verdict was 
rendered for the plaintiff, now the defendant in error. 

The first assignment of error is that the court erred in overruling 
these pleas. 

The pleas in abatement were of a mere personal privilege, exempt- 
ing the defendants from suit in other than local actions, without 
the county of their residence, and is a creature of the statute of 
the state. The case was a removable one, and it was, on the peti- 
tion of the defendants, removed to the federal court. The filing 
əf the petition for removal was not such an appearance in the state 
eourt as to waive the defendants’ exception to the jurisdiction in 
that court in case their attempt to remove had been unsuccessful; 
but the actual removal of the case to the federal court subjected 
the defendants to the jurisdiction of that court, and operated to 
give it jurisdiction, for the purpose of trial and final disposition of 
the case, and was a waiver or relinquishment of the privilege 
claimed by the pleas in abatement. Bushnell v. Kennedy, 9 Wall. 
387; Ahlhauser v. Butler, 50 Fed. Rep. 705. There is a statute 
which provides that “there shall be no reversal in the supreme 
court or in a circuit court upon a writ of error, for error in ruling 
en any plea in abatement, other than a plea to the jurisdiction of the 
court, or for any error in fact.” Rev. St. § 1011. The jurisdiction 
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of the court referred to in the exception in this statute seems to 
relate to jurisdiction as to subject-matter, and clearly shows that 
pleas in abatement are not to be favored. 

The court did not err in overruling defendants’ objection to 
Keith’s evidence in reference to the transactions with Fennell. Rev. 
St. § 858; Goodwin v. Fox, 129 U. 8. 602, 9 Sup. Ct. Rep. 367. But 
it was virtually conceded in the argument of counsel for the plain- 
tiffs in error that there was no error in the ruling of the court on 
this point. 

There are numerous assignments of error relating to the rulings 
of the court below touching the admission and rejection of evidence, 
and the giving and refusing of instructions to the jury. There 
was a good deal of evidence admitted against the objection of the 
defendants which, in our judgment, was wholly immaterial, and 
could not affect the real issues in the case one way or the other. 
The admission of such evidence was therefore harmless. There are, 
however, some exceptions to the ruling of the court on the admission 
and rejection of evidence which we will briefly notice. We think 
that the court erred in permitting Keith to testify that he acted 
in good faith and honesty in making the purchases from Fennell, 
and that he had no purpose to aid him in defrauding his creditors. 
. The courts in many of the states have held that in cases in which 
knowledge, motive, or intent may be imputed to parties by circum- 
stantial evidence, they are permitted to testify directly as to the 
existence of such motive or intent, and the ruling of the court below 
was in harmony with these decisions. But we think the sounder 
principle and better rule is to exclude such evidence. The supreme 
court of Alabama has declared that the rule is well settled in that 
state that a “party certifying for himself should not be permitted 
to state the motive or intention with which he did an act; that such 
motive or intention is an inferential fact, to be drawn by the jury 
from proven attendant facts and circumstances.” Burke v. State, 
71 Ala. 382; Whizenant v. State, 20 Ala. 383. In actions at law 
in the courts of the United States the rules of evidence and the law 
of evidence generally of the state within which such courts are held 
prevail. Rev. St. § 721; Connecticut Mut. Life Ins. Co. v. Union 
Trust Co., 112 U. 8. 250, 5 Sup. Ct. Rep. 119; Ex parte Fisk, 113 
U. 8. 720, 5 Sup. Ct. Rep. 724. 

There are three exceptions to the exclusion of evidence, which are 
found in the forty-first, forty-second, and forty-third assignments 
of error. The forty-first and forty-second assignments of error are 
the sustaining by the court of objections to the following questions 
asked a witness: “Was it not generally understood there in the 
community in the fall and winter of 1884 that he [Fennell] was 
selling goods at cost, and less than cost?” And “from your ex- 
perience as a merchant, would you or not say an ordinarily prudent 
business man would form a partnership with another to go into 
his business without inquiring as to his mercantile business, and 
examining his books?” 

The first question was objectionable because it sought to prove 
by notoriety or reputation an objective fact,—a particular fact,— 
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in which the public had no interest, and which cannot be proved 
in that way, (1 Greenl. Ev. 138; Shutte v. Thompson, 15 Wall. 
163;) and the second question called for the mere opinion of the 
witness, —an opinion involving a conclusion which, if material, 
was an inference to be drawn by the jury from circumstances which 
may be proven. Such evidence was inadmissible. The forty- 
third assignment of error is the exclusion of the evidence of the 
witness Shelton, which was “that he was engaged in the mercantile 
business at Larkinsville, Jackson county, Ala., in 1884, and the 
early part of 1885, and during the time knew of C. M. Fennell en- 
gaging in the mercantile business at Scottsboro, in the same coun- 
ty; that in the latter part of 1884 he heard from numerous par- 
ties that Fennell was selling out at less than cost, and that it was 
generally believed in the community that Fennell was in embar- 
rassed .circumstances, and would break or fail in his mercantile 
business.” This testimony, if it was to any material fact, was hear- 
say and rumor, and the belief testified to was not shown affirm- 
atively to have been the general belief in Scottsboro, the commu- 
nity in which Fennell did business, where Keith resided, and where 
the sales by Fennell to Keith were made. It was properly ex- 
cluded. 

The real issue in the case is whether Keith had notice, actual 
or constructive, that Fennell was insolvent or in embarrassed cir- 
cumstances at the time of the sales by Fennell to him, and that 
he (Fennell) made the sales with intent to hinder, delay, or defraud 
his creditors. Keith paid Fennell in cash the fair, reasonable 
value of the goods. This fact being shown, it devolved on the 
plaintiffs in error, the defendants below, to show that Fennell by 
the transaction attempted to hinder, delay, or defraud his cred- 
itors, and that when Keith purchased from him he knew that such 
was his intention, or had information of suspicious circumstances, 
which ought to have led him to make inquiry, and that if he made 
such inquiry, and followed it up, it would have led to knowledge 
of Fennell’s fraudulent intent. Stix v. Keith, 85 Ala. 465, 5 South. 
Rep. 184; Skipper v. Reeves, 93 Ala. 332, 8 South. Rep. 804. 

There was much evidence tending to show that Fennell’s in- 
tent in making the sales was fraudulent, and in this respect it may 
be conceded that the plaintiffs in error discharged the burden of 
proof resting on them. But this fraudulent intent is immaterial 
unless they traced to Keith knowledge of it, or information of rus- 
picious circumstances, which ought to have led him to make in- 
quiry, and which, if followed up, would have led to knowledge of 
such fraudulent intent. The burden of showing such knowledge 
or information of such suspicious circumstances was, as we have 
said, on the plaintiffs in error, and, in our opinion, they have failed 
to discharge it. We have been unable to find in the evidence any 
fact or circumstance tracing to Keith knowledge of Fennell’s in- 
solvency or fraudulent intent, or information of any suspicious 
fact or circumstance, which ought to have put him on inquiry, and 
which, if followed up, would have led to such knowledge at or 
prior to the sales. 
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The bill of exceptions sets out all the evidence in the case and 
that which was excluded. If the whole evidence, with all in- 
ferences that the jury could justifiably draw from it, was insuffi- 
cient to support a verdict for the defendants, now plaintiffs in 
error, the case will not be reversed, although there may have been 
errors committed by the court below in rulings on evidence, in 
charges given, and in the refusal to give certain charges requested 
by the defendants. Randall v. Railroad Co., 109 U. 8. 478, 3 Sup.. 
Ct. Rep. 322; Railroad Co. v. Moore, 121 U. S. 570, 7 Sup. Ct. Rep. 
1334, 

Our opinion is that the verdict was not only responsive to the 
evidence and the law applicable to the case, but that, in view of 
all the evidence, no other verdict could properly have been ren- 
dered by the jury. The judgment is affirmed. 





On Petition for Rehearing. 
(May 30, 1893.) 


TOULMIN, District Judge. Rule 29 of this court provides that 
a petition for rehearing must be supported by certificate of coun- 
sel. The petition in this case is not supported by such certifi- 
cate, and for that reason should be denied. We, however, will 
not rest our denial of the petition solely on this ground, but will 
consider the petition on its merits. The counsel for plaintiffs in 
error claim that the court erred in holding that evidence that it 
was “generally understood in the community that Fennell was. 
selling goods at cost” was inadmissible, and that the court was 
wrong in considering that the objective fact sought to be thus 
proved was that Fennell was selling goods at cost. They claim 
that what they sought to prove by this evidence was notice to Keith 
of the fact that Fennell was thus selling goods by showing that it 
was a matter of notoriety in the community, and that this fact was. 
a suspicious circumstance, which ought to have put Keith on in- 
quiry. If Fennell’s financial embarrassment or insolvency was 
proved by proper evidence, then proof of its notoriety in the com- 
munity would be admissible to bring home knowledge of the fact 
to Keith, who resides there. 1 Brick. Dig. p. 847, §$ 616-617. But 
the notoriety of a sale or purchase in a community is nothing more 
than hearsay, and is inadmissible as evidence, and it is, in our opin- 
ion, inadmissible to raise a presumption of knowledge in the com- 
munity of such sale or purchase. Steele v. Worthington, 7 Port.. 
(Ala.) 266; Yarborough v. Moss, 9 Ala. 382. If, then, the court 
misconceived the purpose of the inquiry as to the notoriety of 
Fennell’s selling goods at cost, as is claimed, we are still of the 
opinion that there was no error in the ruling of the court in ref- 
erence to it. There was evidence, admitted without objection, that 
Fennell sold an overcoat at a price below cost, and that he sold 
some other goods at very low prices, some of them, in the opinion 
of the witnesses, at cost; that no one else in the community had 
the reputation of selling as cheaply; and that it was generally un- 
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derstood that he was selling cheaply. But the evidence further 
was that he was selling for cash and others on credit, that he bought 
for cash generally, and most other merchants there bought on 
credit, and that discounts are given from 1 to 10 per cent. on cash 
purchases. It also appeared that while Fennell actually sold some 
goods of a particular class somewhat cheaper than merchants there 
generally did, there were some kinds of goods that could be bought 
cheaper elsewhere, and it appeared that some of the goods bought 
from Fennell by merchants, or by other persons for them, were sold 
by such merchants at the same prices. The fact that Fennell 
sold goods cheaper than other merchants generally in the same 
place did, and that he sold some particular article, whether as a 
leader or otherwise, at cost or below cost, is not of itself such a 
suspicious circumstance as, if known to Keith, ought to have put 
him on inquiry, and which, if followed up, would necessarily or 
naturally have led to knowledge of Fennell’s fraudulent intent. 
Considering all the facts and circumstances as shown by the evi- 
dence, we are satisfied with the conclusions heretofore reached by 
us in the case. 

There was evidence of Fennell’s removing some goods from his 
tore in Scottsboro to Woodville some time in the fall of 1884, 
and prior to Keith’s purchase; but there was no evidence, direct 
or circumstantial, of Keith’s knowledge of this. There was also 
evidence of Fennell’s removing goods from a store in Woodville, 
20 miles from Scottsboro, about the time of the seizure by the mar- 
shal. This was a very suspicious circumstance, but this occurred, 
even if known to Keith, after the purchase by him. 

Rehearing denied. 





(57 Fed. 20, — U. S. App. —.) 
FIRST NAT. BANK OF SHEFFIELD et al. v. TOMPKINS. 
(Circuit Court of Appeals, Fifth Circuit. May 22, 1893.) 
No. 109. 


1 VENDOR'S Lien — Notice — INNocent PuRCHASER — NOTICE TO A BANK — 
KNOWLEDGE OF PRESIDENT. 

Where a bank acquires title to real estate by conveyance from its presi- 
dent, who held the land under a deed reciting full payment of the pur- 
chase money, and it has po actual knowledge that the purchase money 
was not in fact paid, it is an innocent purchaser without notice, and is not 
chargeable with constructive notice because of the knowledge of its pres- 
ident. 

& SamE—NoOTICE—WHAT CONSTITUTES. 

A conversation by a grantor with a director of a bank, in which the 
former states that he is willing to convey a half interest in certain land 
to the president of the bank, with the understanding that such president 
was to deed the whole interest to the bank, and that the president or 
the bank was to pay him by giving him credit upon notes then running 
against him in the bank, does not amount to notice to the director that 
the grantor intends to retain a vendor’s lien, but rather: imports a notice 
that no such lien is to be retained. 


Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 
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In Equity. Bill by Henry B. Tompkins against the First Nation- 
al Bank of Sheffħeld, Ala., and Charles D. Woodson to enforce and 
foreclose a vendor’s lien. Defendant Woodson having died pend- 
ing the suit, Richard W. Austin, administrator, was substituted 
in his stead. Decree for complainant. Defendants appeal. Re- 
versed. 


David D. Shelby, for appellants. 
R. C. Brickell, (Brickell, Semple & Gunter, on the brief,) for ap- 
pellee. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


PARDEE, Circuit Judge. On the 15th December, 1889, the 
appellee filed a bill in the circuit court against the appellants to 
enforce and foreclose a vendor’s lien on one undivided half interest 
in and to lots numbered 13 and 14, block No. 62, on Montgomery 
avenue, in the city of Sheffield, county of Colbert, in the state of 
Alabama; and therein alleged that, being the owner in full fee 
simple of said one undivided half interest, he did, on the 5th April, 
1887, or some date subsequent thereto, execute a deed to said one 
undivided half interest to Charles D. Woodson, then president of 
the First National Bank of Sheffield, with the understanding and 
agreement that said two lots were to be deeded by said Woodson to 
said bank; that the price to be paid therefor was, as expressed in 
said deed, $4,000; that no part of said purchase price of said in- 
terest was ever paid by said Woodson or by said bank; that the 
said Woodson, as president of said bank, acting for and by author- 
ity of the board of directors of said bank, had full knowledge, as 
did said bank itself, that the purchase was made by Woodson for 
the bank; that the purchase money has never been paid, in whole 
or in part; that no note was taken for said purchase price of $4,000, 
because it was understood and agreed that it was a cash transaction, 
and that the purchase price would shortly be paid, with interest at 
X per cent. per annum; that the deed dated the 5th April, 1887, 
was not actually acknowledged and delivered until the 23d of 
October, 1888. It was further alleged in said bill that on the 6th 
day of April, 1888, said Woodson, who held title to the other one 
undivided half interest in said two lots, deeded the whole interest 
in said lots to the bank, and that at the time said bank accepted 
the deed said Woodson, the president of the bank, as well as the 
bank itself through its proper officers and board of directors, had 
actual knowledge or were put upon legal notice that the said un- 
divided one-half interest had not been paid for in whole or in part; 
and, further, that he, Tompkins, is not now indebted to said Wood- 
son or to said bank in any sum whatever. The prayer of the bill 
was for a decree subjecting the undivided half interest in said two 
lots to the payment of the vendor’s lien. Discovery under oath 
from the defendants was expressly waived. 

To the bill, Charles D. Woodson answered, admitting the con- 
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veyance and the price, but denying that no part of the price was 
paid to complainant by defendant. On the contrary, he says: 


‘The full amount of said purchase price, to wit, four thousand dollars, 
($4,000.00,) was by this defendant: paid to and received by complainant be- 
fore said deed was made, or was by defendant paid out on complainant’s ac- 
count at his instance, or upon his request before that time; and when said 
deed was made defendant was not indebted to the complainant in the sum of 
four thousand dollare on account of the purchase of said interest in said two 
lots, or in any sum at all.” 


Defendant Woodson further admitted that he was the president 
of said bank, and so remained until the 30th day of November, 
1889, when it went into the hands of a receiver, to be wound 
up as provided by the laws of the United States. The said answer 
denies that in making the purchase Woodson acted for, or by au- 
thority of, the bank, or for its board of directors, or that the bank 
had full knowledge or any knowledge of defendant’s action in the 
premises; and he says that the purchase was entirely an individ- 
ual matter between complainant and the defendant, with which 
the bank or its board of directors had nothing whatever to do. But 
when he conveyed said lots to the bank he stated to its board of 
directors that said purchase money had been fully paid, and that 
he conveyed to them the unincumbered fee-simple title to said lots, 
and said bank had no knowledge or notice of any claim thereon of 
complainant, and, in fact, complainant had no claim on said lots 
at that time, nor since; and he avers that the complainant now 
owes the bank more than $7,000, money borrowed by him from 
said bank since the said deed was made, for which he executed his 
notes, which notes are unpaid, and which are now held by the said 
bank or its receiver. 

The bank answered, admitting that the complainant owned at 
one time a one-half interest in the property described in the bill; the 
conveyance to Charles D. Woodson; that Woodson was the president 
of the bank, and had conveyed the whole property to the bank, but 
alleged full payment of the purchase money to complainant before 
the deed was put to record; that the deed from complainant to 
Woodson was the only evidence and information which was pre- 
sented to the bank of the ownership of the undivided half interest 
sued for, and the board of directors relied upon the recitals of the 
deed from complainant to said defendant as being true, and that at 
the time of the purchase from Woodson of the lots, which were for 
the purpose of erecting a bank building, the bank did not have any 
notice or information of any character whatever of any unpaid bal- 
ance of purchase money upon the property in question; that Wood- 
son assured the directors at the time the bank purchased the prop- 
erty thatthe recitals of the deed made by the complainant to him were 
true, that the entire purchase money was settled and paid. Further 
answering, the bank says that at the time the said Woodson made 
and executed his deed to the bank the bank paid said Woodson 
$5,000, as is stated in said deed, and had no knowledge or informa- 
tion or notice of any outstanding title, equity, or adverse interest of 
any kind or description; and there was no fact within the knowl- 
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‘edge of the bank which could or did put the bank on inquiry as 
to the title to said property, and the bank relied on, and was entitled 
to rely on, the bona fides of the record of the deed from the com- 
plainant to said Woodson and from said Woodson to the bank. 

On final hearing in the circuit court, a decree was rendered in 
favor of the complainant, recognizing his lien on the lots in question 
to secure the payment of $4,000, with interest thereon, aggregating 
$5,813.33, and ordering the bank to pay said sum, with interest and 
‘costs, within a short day, and, in default thereof, that the undivided 
half interest in the property be sold by a special master to pay the 
same. From this decree the First National Bank of Sheffield and 
R. W. Austin, administrator of the estate of Charles D. Woodson, 
deceased, appealed to this court, assigning errors as follows: (1) 
In decreeing complainant was entitled to the relief prayed for in the 
bill; (2) in decreeing that the defendant had a vendors lien on 
the real estate described in the bill and in the decree; (3) in de- 
creeing that the defendant Woodson was indebted to the complain- 
ant in the sum of $5,813.33 and interest thereon; (4) in failing to 
render decree dismissing the bill; (5) in not holding and decreeing 
that the purchase money sued for had been paid; (6) in not holding 
that the defendant bank was an innocent purchaser of said real 
estate described in the bill for value and without notice of complain- 
ant’s claim. 

The view we take of the facts in the case as shown by the evi- 
dence renders it unnecessary to consider any of the errors assigned 
except the last. It is undisputed that on the 23d October, 1888, 
Tompkins, by warranty deed, conveyed to Charles D. Woodson his 
undivided half interest in and to the lots in question, and therein 
recited that it was “for and in consideration of the sum of four 
thousand (4,000) dollars cash, in hand paid by C. D. Woodson, of 
Colbert county, Alabama, the receipt whereof is hereby acknowl- 
edged, have this day bargained, sold,” etc.; that by warranty deed 
acknowledged and delivered on the 13th day of December, 1888, 
C. D. Woodson, for and in consideration of $5,000, paid by the First 
National Bank of Sheffield, conveyed the whole of the two lots in 
question to the First National Bank of Sheffield, and that the con- 
sideration named in the last-mentioned deed was paid in cash. The 
case shows that the bank had no notice of the transaction between 
Tompkins and Woodson save what was contained in the deed from 
Tompkins to Woodson, unless the bank was chargeable with notice 
by reason of the fact that Woodson was president of the bank. 

It is true that the complainant testifies that a few days prior to 
the delivery of his deed to Woodson he had a conversation with 
James R. Crow, at that time a director in said bank, in which he 
told said Crow that he was willing to make a deed to Woodson, with 
the understanding that Woodson had already deeded, or was to 
deed, the whole interest in the lots to the bank; that he was to 
make a deed for the consideration of $4,000; and that Woodson was 
to pay him, or the bank was to do so, by giving him credit for that 
amount upon the notes then running in his name in said bank. If 
this evidence of the complainant is given full force, it cannot be 
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taken as giving any notice to Director Crow, much less to the bank, 
with regard to any intention of the complainant to retain a vendor’s 
lien on the property thereafter to be conveyed. It rather imports 
a notice that no vendor’s lien was to be retained. In Bayley v. 
Greenleaf, 7 Wheat. 51, Chief Justice Marshall said: 


“To the world the vendee eppears to hold the estate divested of any trust 
whatever, and credit is given to him in the confidence that the property 
fs his own in equity as well as in law. A vendor relying upon his len ought to 
reduce it to a mortgage, so as to give notice of it to the world. If he does 
nut, he is in some degree nccessory to the fraud committed on the public by 
an act which exhibits the vendee as a complete owner of an estate on 
which he claims a secret lien. It would seem inconsistent with the principles 
of equity and with the general spirit of our laws that such a Hen should be 
set up in a court of chancery to the exclusion of bona fide creditors.” 


And in that case the court held that a vendor could not enforce 
his lien for unpaid purchase money against trustees for the creditors 
of the vendee to whom the land has been conveyed without notice of 
the lien. The supreme court of Alabama has decided in many cases 
that the vendor’s lien will not prevail against bona fide purchasers 
paying the purchase money without notice. Burch v. Carter, 44 
Ala. 115; Scott v. Griggs, 49 Ala. 185; Hudgens v. Cameron, 50 Ala. 
379; Lambert v. Newman, 56 Ala. 623; Thurman v. Stoddard, 63 
Ala. 336; Ware v. Curry, 67 Ala. 274. In the case of Whelan v. 
McCreary, 64 Ala. 319, Mr. Chief Justice Brickell, speaking for the 
court, declares the law of Alabama as follows: 


“Whoever gives value, or enters into transactions by which his position is 
materially changed, and from which change loss must ensue, on the faith 
that the vendor of real estate, or person with whom he deals, has, as the 
title papers exhibit, a clear, legal title, will be protected against outstanding 
and latent equities, of which he has no notice. A mortgagee taking a se- 
curity for a contemporaneous loan or advance falls within the rule, and is en- 
titled to protection. Boyd v. Beck, 29 Ala. 718; Wells v. Morrow, 38 Ala. 
125. The only notice, actual or constructive, of Mrs. Whelan’s equity, which 
is attributed to the insurance company, is imputed, because notice, it is in- 
sisted, is traced to Williams, one of the directors, active and instrumental 
in making the loan to Cunningham and McCreary, and taking the mortgage. 
Whatever facts may have been known to Williams which ought to have ex- 
cited inquiry on his part came to his knowledge while he was acting as the 
agent of Cunningham, in a transaction in which the insurance company had 
no interest. The rule is settled in this state that a corporation will not be 
affected by notice which one of its directors or other officer may have re-, 
ceived when not acting for the corporation, but in the transaction of his 
own private affairs, and under such circumstances that its communication to 
other officers of the company is not to be expected. Terrell v. Bank, 12 Ala. 
502. If the facts were stronger for the imputation of notice to Williams than 
are found in the record, notice could not be imputed to the insurance com- 
pany.” 


The case of Barnes v. Gaslight Co., 27 N. J. Eq. 33-37, involved a 
question with regard to notice very similar to the case in hand, 
and the chancellor held as follows: 

“That the defendants are bona fide purchasers for valuable consideration 
is not denied. ‘Their title is not impugned. except on the ground of notice, 
and the claim to relief is based on the allegation that at the time when the 
conveyance was made by Mr. Potts to them he was their president, and this 
fact is relied upon as of itself sufficient to establish notice to them of all the 
facts which the bill charges were within his knowledge. The general propo- 
sition is undoubtedly true that notice of facts to an agent is constructive no- 
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tice thereof to the principal himself, where it arises from, or is at the time 
connected with, the subject-matter of his agency. The rule is based on the 
presumption that the agent has communicated such facts to the principal 
Story, Ag. § 140. On principles of public policy the knowledge of the agent 
is imputed to the principal. But the rule does not apply to a transaction 
such as that under consideration; for, in such a transaction, the officer, in 
making the sale and conveyance, stands as a stranger to the company. Strat- 
ton v. Allen, 16 N. J. Eq. 229. His interest is opposed to theirs, and the 
presumption is, not that he will communicate his knowledge of any secret 
infirmity of the title to the corporation, but that he will conceal it. Where 
an officer of a corporation is thus dealing with them in his own interest, op- 
posed to theirs, he must be held not to represent them in the transaction, 
so as to charge them with the knowledge he may possess, but which he has 
not communicated to them, and which they do not otherwise possess, of facts 
derogatory to the title he conveys.” 


—Citing, in support of the same, Bank v. Cunningham, 24 Pick, 270; 
Kennedy v. Green, 3 Mylne & K. 699; In re European Bank, L R. 
5 Ch. App. 358; In re Marseilles Extension Railway Co., L. R. 7T Ch. 
App. 161; Ang. & A. Corp. 8; Winchester v. Railroad Co., 4 Md. 231. 
To the same effect, see 1 Mor. Priv. Corp. (2d Ed.) § 540; 1 Morse, 
Banks & Banking, § 104. As, when the bank bought the property, 
the record showed a perfect title in Woodson, with the purchase 
price fully paid, and as the bank had no actual notice of outstanding 
secret equities, and was not charged with constructive notice of any 
such equities because of any knowledge of Woodson, its president, 
of whom it acquired the property, it follows that the bank was an 
innocent purchaser without notice, and, as such, acquired the prop- 
erty divested of any vendor's lien which may have existed in favor 
of Tompkins as against Woodson. For this reason the decree of 
the circuit court should be reversed, and the case remanded, with 
instructions to dismiss the bill, with costs, and it is so ordered. 


(57 Fed. 25, — U. S. App. —.) 
ALABAMA IRON & RY. CO. et al. yv. ANNISTON LOAN & TRUST CO. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 126. 


1. RECEIVERS—SALE OF CERTIFICATES—RATIFICATION— ESTOPPEL. 

The president of a bank in which a receiver kept his deposits, having 
been authorized by the receiver to sell certain receiver’s certificates, made 
the sale after his authority had been revoked, and caused the amount 
realized to be credited to the receiver on the books of the bank, and on 
the receiver’s pass book. The receiver did not repudiate the sale, but, 
on the contrary, drew checks aguinst the deposits, and reported the 
transactions to the court, which, in the foreclosure decree, recognized the 
validity of the certificates, and directed that the sale should be made 
subject thereto. Held, that the receiver was estopped to question the 
validity of the certificates, as against an innocent purchaser. 

2. SAME. 

The fact that the receiver, on afterwards learning that the bank was 
insolvent, demanded and received from the bank and from the president, 
personally, certain collateral securities, to protect his deposits, was not 
a repudiation of the sale, but rather a fresh ratification, and acceptance 
of the deposits as the proceeds of the sale, 
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3. SAaME—RECETIPT OF PROCEEDS—DEPOSITS IN BANE. 

‘he deposits representing the proceeds having been placed in the bank, 
by the president, in the form of checks, drafts, ete, on other banks, 
which were in fact duly honored by them, the deposits must be held to 
have come into the receiver's hands, within the rule which makes the 
receipt of the proceeds by the receiver a condition precedent to the 
validity of the certificates, although the bank was never in a condition 
to pay over any considerable proportion of the deposits to the receiver. 

4. SAME — RECOGNITION BY COURT OF ESTOPPEL OF RECEIVER — RIGHTS OF 
PURCHASER OF CERTIFICATES. 

Under the circumstances, the court, having recognized the validity of 
the certificates, and caused the foreclosure sale to be made subject to 
the lien thereof, was bound to recognize the estoppel of the receiver, as its 
agent, and to protect the innocent purchaser of the certificates by en- 
forcing the same against the purchaser of the property. 


Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

In Equity. Petition of intervention filed by the Anniston Loan 
& Trust Company in the fcreclosure suit brought by the Central 
Trust Company of New York against the Sheffield & Birming- 
ham Coal, Iron & Railway Company. The intervener sought to 
enforce the lien of certain receiver’s certificates, as against the pur- 
chasers at the foreclosure sale. In the court below there was a 
decree in favor of the intervener, and an appeal was taken by the 
Alabama Iron & Railway Company, the Townley Coal & Coke Com- 
pany, Napoleon Hill, trustee, and James C. Neely, trustee. De- 
cree affirmed. 

Statement by LOCKE, District Judge: 


On the 15th day of August, 1890, the Anniston Loan & Trust Company 
filed its intervening petition, claiming payment for five separate recelv- 
er’s certificates, numbered 8, 9, 10, 11, and 12, issued on 10th day of Octo- 
ber, 1889, by Jacob G. Chamberlain, late receiver of the Sheffield & 
Birmingham Coal, Iron & Railway Company. The intervention set forth 
that the receiver placed said certificates in the hands of Charles D. 
Woodson for sale; that the said Wocdson, on the 10th October, 1889, sold 
the same to one Duncan T. Parker, now deceased, for $5,000 for each 
certificate; that the said Parker paid Woodson said price for the certiti- 
cates, the same having been placed in Woodson’s hands by the receiver 
to be negotiated and sold by Woodson, with only power and authority to 
act for and represent said receiver in the matter of the sale of said certificates; 
that on the 2d November, 1889, Duncan T. Parker sold and delivered the 
certificates, for the sum of $5,000 each, to the petitioner, the Anniston Loan 
& Trust Company. 

Said petition further sets forth that it was the duty of Chamberlain to 
pay the semiannual interest on said certificates, being $750, due on 10th 
A.pril, 1890, at the National Park Bank of New York, and that said 
interest was not paid. It is further stated in said petition that said re- 
ceiver duly reported the sale of said certificates as made by said Charles 
I). Woodson, such report being made to the circuit court of the United 
States, and that said proc2eds had been placed by Woodson, to the credit 
of said receiver, in the First National Bank of Sheffield, less 6 per cent. 
commission for selling the same; that on the 3d day of December, 1889, 
a decree was rendered by said circuit court of the United States, fore- 
closing the mortgages, and ordering a sale of the property in said original 
suit, and that the purchasers be required to pay the receiver’s certificates, 
numbered as aforesaid, owned and held by petitioner; that on the 4th Jan- 
unary, 1890, the said circuit court made an order modifying the former 
decree, of 3d December, 1889, authorizing such purchasers of said prop- 
erties at the foreclosure sale to contest the validity of said certificates 
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so sold by Woodson, and the said modified decree was made after Parker 
had purchased said certificates from the duly-authorized agent of said 
receiver, in good faith, for a valuable consideration, and had sold them to pe- 
titioner; that on the 2ist April, 1890, said property was sold under said de- 
cree, and part of the same purchased by Napoleon Hill, trustee, and part by 
James C. Neely, trustee. Petitioner then prays for relief,—that the amount 
of said certificates be paid to it by the purchaser of said property. 

To this a deniurrer was interposed, and on the 12th November, 1890, 
petitioner amended its intervention, setting forth more specifically the 
authority given to said Jacob G. Chamberlain, receiver, to issue said 
receiver’s certificates, and stating that the action of Woodson was as the 
authorized agent of the receiver, in selling said five certificates, and 
reiterating, in a great measure, what had already been set forth in the 
original petition. On the 2d December, 1890, respondents renewed their 
demurrer to the petition and amended petition, which was overruled. 

On the 31st January, 1891, respondents filed their answers to the inter- 
vention of the Anniston Loan & Trust Company substantially as follows: 

They deny that said Chamberlain, receiver, ever engaged Woodson, the 
president of the First National Bank of Sheffield, Ala., to act as his agent 
in the negotiation and sale of said receiver’s certificates, and allege 
that Woodson disposed of the same without warrant or authority fron 
Chamberlain, receiver, and contrary tc the direct instructions and request 
of said receiver; that said certificates were not disposed of by Woodson, 
as alleged in the intervention, on the 10th October, 1889, to one Duncan 
T. Parker, or any one else, nor were they disposed of for the sum of 
$5.009 each. And respondents aver that said five certificates were nx 
disposed of by Woodson until after the 13th October, 1889, and that they 
were then sold, or otherwise disposed of, by Woodson, without authority. 
and against the express ivstructions of the receiver, to some person or 
persons unknown to respondents, and for a price not greater than 175 
cents on the dollar, and also call for strict proof that said Duncan T. 
Parker, or any one in his behalf, ever paid to Charles D. Woodson $5,000 
for each of said certificates. And respondents aver that, if the said Parker 
ever bought the certificates at all from said Woodson, they were bought for 
a less sum than they were directed by the court to be sold for, and that 
the purchase of the same was against the order of the court, and against 
the instructions of the receiver. They further allege that the price paid 
for said certificates by said Parker, whatever the price may have been, 
was never turned over or transferred by Parker, or any one for him. to 
said Woodson ncr to said Chamberlain, as receiver. They aver that they 
were not informed as to what said Parker may have done with said certifi- 
cates, but deny that Parker sold and transferred said certificates to the 
intervener for $5,000 each. They also deny that it was the duty of 
Chamberlain to pay the interest upon said certificates, or that said Cham- 
berlain reported the sale of said certificates, Nos. 1, 2, and 3, and also 
Nos. 8, 9, 10, 11, and 12, for him, by said Woodson, or that the proceeds 
were placed to his credit in the First National Bank of Sheffield. Re- 
spondents admit, however, that said Chamberlain did report to the court 
that the proceeds cf the five certificates in litigation had been placed by 
Woodson to ths receiver’s credit in the First National Bank of Sheffield, less 
comniission for sclling same: but respondents aver and show to the court 
that such statement, made by said receiver, was made through misinfor- 
mation, and brought about by misrepresentation and misconduct of said 
Woodson: and that said receiver proceeded to correct said statement fn 
said report so soon as he became aware of the error into which he had 
been led. 

Respondents admit that a decree had been taken on the 3d December. 
1S89, as alleged in the intervention, and that it was ordered in said decree 
that the purchaser of the property should pay for said certificates, in 
addition to the amount bid at the sale of ths property. And they further 
admit the court did on the 4th day of January, 1890, make another decree, 
modifying and changing the one of December 3, 1889, so as to authorize 
the purchaser of the property to test the validity of the said five certifi- 
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cute, but deny that Woodson was the agent for the receiver, or that his 
sile of th2 said certificates was binding upon the purchaser of the prop- 
erty. They also admit the sale of the nicrtgaged property on the 2ist April, 
1890, under the decree, as modified, authorizing the purchaser of the prop- 
erty to contest the validity of the five certificates. 

In answer to the amended petition, substantially the same admissions and 
denials were made as in the answers to the original petition of intervener. 

On the 6th March, 1891, an order was entered, by consent, referring the 
cause to a special master, who on the 3d of August, 1892, filed an extended 
report upon matters of fact, in substance finding as follows: 

That Chamberlain, the receiver, by an order of the court, duly and reg- 
ularly made, issued receiver's certificates for an amount, in the aggregate, 
of $150,000. Of these certificates, five, for $5,000 each,—Nos. 8, 9, 10, 11, and 
12, inclusive,—the receiver placed in the hands of C. D. Woodson, who was 
at the time president of the First National Bank of Sheffield, to sell. That 
these five certificates are the subject of controversy in this suit, and the re- 
ceiver was authorized and empowered to sell them at not less than par, less 
a reasonable amount to be paid for the negotiation of the same, and the pro- 
ceeds to be applied to the purposes named in the decree. On October 13, 1889, 
Chamberlain, the receiver, sent a telegram from Atlanta, Ga., to Woodson, 
at Fifth Avenue Hotel, New York, in the following language: “Do not place 
receiver’s certificates. under any circumstances, as I have given option for 
their sale. Also, return acceptance of ten thousand dollars to me, at Sheffield, 
at once. Answer here. J. G. Chamberlain.” On the same day, Woodson 
replied to this telegram as follows: ‘Telegram received. Will return you the 
papers as requested. C. D. Woodson.” In violation of the instructions con- 
tained in this telegram to him, Woodson, on October 14, 1889, sold in New 
York these five certificates to H. E. Garth, for D. T. Parker,—said Garth, in 
his testimony, says,—“either for $17,000, or seventy cents on the dollar.” And 
D. T. Parker, on the 21st and 22d of October, 1889, sold them to O. H. Parker, 
president of the Anniston Loan & Trust Company, for said company, for 
$22,500, being ninety cents on the dollar. That D. T. Parker purchased from 
Woodson, and paid him for, the certificates, after the receipt by Woodson of 
the telegram from the receiver to Woodson, directing him not to dispose of 
the certificates, and, in effect, countermanding any authority which might 
previously have been given to him to sell the certificates, but that Parker 
purchased and paid for the certificates in perfect good faith, relying upon 
Woodson’s reputation for probity and honor. D. T. Parker, it appears, is 
dead, and also Woodson. The testimony of Garth as to the sale by Woodson 
to Parker is: “I have been engaged in the banking business for many years, 
and am now president of the Mechanics’ National Bank of this city. I knew 
C. D. Woodson and D. T. Parker. I purchased of Mr. Woodson three cer- 
tificates of the Sheffield & Birmingham Coal, Iron & Railway Company, of 
$5,000 each, —Nos. 1, 2, and 3,—and shortly afterwards bought for Mr. D. T. 
Parker five certificates, of $5,000 each, from Mr. Woodson. As well as 1 
can remember, they were numbers 8, 9, 10, 11, and 12. Mr. Woodson called 
at my office with Nos. 1, 2, and 3, and I bought them, paying him 80 cents 
on the dollar for them; and in about two or three weeks afterwards he called 
to see me again, and I bought the five for Mr. D. T. Parker, at his (Parker's) re- 
quest. I believe their numbers were 8, 9, 10, 11, and 12. I paid Mr. Woodson 
either 70 cents on the dollar, or $17,000, for the five certificates of $5,000 
each. Mr. Woodson told me that the receiver of the Sheffield & Birmingham 
Coal, Iron & Railway Company owed his bank, and gave the certificates to 
him to sell. I do not know what capacity he was acting in, further than that 
I knew he was president of the First National Bank of Sheffield, and that he 
had stated that the receiver was indebted to his bank. I sold the certificates 
Nos. 1, 2, and 3, that I bought. Those bought for Mr. Parker were handed 
to him. So far as I know, the legality of the purchase of certificates Nos. 1, 
2, and 3 has never been doubted or questioned. I have already stated the 
price, and about the time when the certificates were purchased. As nearly 
as I can remember, the first were bought the last of September, and the 
others the middle of October, 1889. So far as I know, the interest on Nos. 
1, 2, and 3 has been paid regularly. I never heard to the contrary. I can- 
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not say how long I knew Mr. Woodson before the purchase of the certificates; 
probably a year. He was engaged in the banking business. I heard that he 
had been in the banking business a number of years in Atlanta, Ga., and 
Sheffield, Ala. I cannot say what his standing was in banking and financial 
circles in the city of New York. He informed me that his bank was hard 
up, but was perfectly good. So far as I know, everybody regarded him as 
thoroughly honest and reliable.” The evidence shows that the certificates were 
regularly sold to the Anniston Loan & Trust Company at 90 cents, and that they 
still own them. The first notice they had of any question as to them was when 
they were presented at the bank where interest was payable. It is thus shown 
that the intervener is a bona fide holder for value, and that the first purchase 
was, in like good faith, for value. 

Upon the question as to whether the receiver ratified the sale by receiving 
the purchase price, the intervener offered the testimony of the witnesses T. 
L. Benham, J. R. Jones, and R. W. Austin, and the documentary evidence of 
a mortgage from Charles D. Woodson to Jacob G. Chamberlain, receiver, 
executed October 28, 1889, on real estate in Birmingham, to secure indebted- 
ness of $33,335, due by two notes,—one for $23,500, proceeds of receiver's 
certificates, and $9,835, proceeds of two acceptances,—both these notes 
signed, “I‘irst National Bank of Sheffield,” and “C. D. Woodson;” mortgage 
from Charles D. Woodson to Jacob G. Chamberlain, receiver, executed Noven:- 
ber 9, 1889, on real estate in Sheffield and Colbert county, to gecure same 
indebtedness; assignment by said bank to Chamberlain, as receiver, as further 
security for said indebtedness, of seven notes, aggregating $10,000, given by 
Henry B. Tompkins and J. M. White to said bank. The testimony of Ben- 
ham, cashier, and Jones, bookkeeper, of the First National Bank of Sheffield, 
showed that Woodson made a deposit of money in the bank to the credit of 
Chamberlain, as receiver, of $17,000, on October 22, 1889; another, of $6,500, 
November 5, 1889,—and that Woodson said at the time that these deposits 
were the proceeds of the receiver’s certificates. That the bank book shows 
these entries to the credit of Chamberlain, receiver. That Chamberlain, as 
receiver, had an account on the books of the bank, and hnd a pass book, and 
that these two items,—one for $17,000, and the other for $6,500,—were credited 
on his pass book. That Chamberlain, as receiver, had to his credit on the 
books of the bank, November 5, 1889, $25,278.83. That this included the item 
of $17,000, but not the item of $6,500. That this last item was placed on the 
pass book by the instance of Woodson, and that Woodson did not exactly ex- 
plain the debit entry to it. That there were other deposits that Chamberlain. 
receiver, had made, in addition to these, between the 10th of October and the 
5th of November. That he deposited $4,060.28, October 28th, and, same date, 
$844.45. That these were all the deposits between those dates, and no deposit 
afterwards. That, after the 9th of November, checks by Chamberlain, re 
ceiver, on the following dates, and for the following amounts, were honored, 
viz.: November 13th, $150.08; November 14th, $235.26; November 15th, $38.43; 
November 22d, $123.37; November 25th, $20.40; and November 26th, $31. That 
the receiver was overdrawn in the bank, September 19th, $7,972.50. That the 
receiver checked out, between October 22d and the time of the suspension 
of the bank, $2.859.18, and that his check out October 22d, for $576.46. was 
paid that day. That the deposit of $17,000 was made up of several items. 
The items were $6,000 and $4,000 charged to W. L. Moody & Co., of New 
York; $3,000 in the National Bank of Republic, transferred by him to the Burney 
National Bank of Birmingham, and that bank sent to the First National Bank 
of Sheffield $3,000 in gold, which was received, and $1,500 and $2,000 charged 
to the Central National Bank of New York. The total of these amounts ag- 
gregates $16,500, which, with the $500 individual check of Woodson, makes 
$17,000. That these several amounts were recognized and reported py the 
banks upon which they were drawn, and that their monthly accounts and 
settlements with his bank showed that these amounts were actually de 
posited to its credit in said banks, respectively, and that his bank got the 
benefit of them. That Woodson did deposit October 22, 1889, to the credit of 
Chamberlain, as receiver, that which was equivalent to $6,500. according to 
commercial usage under ordinary circumstances. That Chamberlain, as re- 
ceiver, reported to the court the proceeds of these certificates as on deposit 
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in the bank to his credit, and on December 3, 1889, the court rendered a 
decree of foreclosure and sale of the property for which the original bill was 
filed, and by that decree charged the property and its proceeds with the pay- 
ment of these certificates. That at the same time the bank was insolvent. 
That Woodson was its president, and that, although the credit was given, 
part on October 22d, ($17,000,) and balance, (§$6,500,) November 9th, yet at no 
time after the date of either credit was the bank in a condition to bave paid 
any considerable portion of either. 

These were the findings of fact by the master, but, as matters of law, he 
found that the receiver was, by his conduct, so far as he was concerned, 
estopped from denying the validity of the disposition of these certificates by 
Woodson, but that the entries and deposits in the bank were not equivalent 
to a payment by Woodson to the receiver, and that the intervencr’s claim 
was, therefore, not a valid claim, and should be disallowed. 

To this report the intervener filed exceptions, specifying, under 15 heads, al- 
leged Improper rulings. Upon this the case came on, and, being fully heard, the 
exceptions were sustained, the decision of the special master set aside, and 
judgment given for the intervener for the full amount of the certificates, 
with interest, whereupon appellants took an appeal, assigning as error that 
the court erred in overruling and setting aside the special master’s finding 
and report, and in finding that the five certificates constituted a valid claim 
and charge against the property, and in giving judgment for intervener. 


Henry B. Tompkins and Brickell, Semple & Gunter, for appellants. 
John B. Knox, for appellee. 


Before LOCKE and BILLINGS, District Judges. 


LOCKE, District Judge, (after stating the facts.) The nine 
grounds of exception assigned, upon examination, resolve themselves 
into but three principal questions that require examination: Was 
the Anniston Loan & Trust Company a bona fide holder of the $25,- 
000 of receiver’s certificates, the subject-matter of this litigation? 
Had they been legally disposed of, so that any title had been ac- 
quired by said company? And was the receiver—and the appellants 
—estopped from setting up the invalidity of said certificates? 
The first question is, without hesitation, answered in the affirma- 
tive. In our view of the other two questions, we deem it unnec- 
essary to consider separately each of the grounds, as the determi- 
nation of the one question, whether or not the certificates were 
a valid claim against the property, must include all reasons for 
such conclusion. Nor do we consider it necessary to examine 
and review the minutiae of the peculiar circumstances of the 
delivery and sale of the certificates, or whether. or not the testi- 
mony which was introduced to show the revocation of the power 
given to Woodson to sel, and which was objected to, and argued 
at length, was admissible. It is conceded by the report of the 
master—in which view we agree—that, as far as the action of 
the receiver could do it, the sale was ratified by him; and the only 
question remaining is whether the proceeds ever came into the 
hands of the receiver, so as to justify the court in recognizing the 
sale, and confirming the validity of the lien given by the certifi- 
cates. 

The principle of law, that, in order to hold the body of the trust 
liable for the receiver’s certificates, the proceeds must come to the 
hinds, custody, or control of the receiver, is not questioned by 
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either party; and it is conceded that the receiver acted in perfect 
good faith in accepting a credit with the bank, and protecting him- 
self and such deposit, as far as possible, by taking securities, and 
that he is estopped from repudiating the sale, and denying the re- 
ceipt of the proceeds. The sale was not repudiated by the re- 
ceiver upon his learning of it, nor does it appear that he made 
demand for the money, as money, when informed that the pro- 
ceeds had been placed to his credit in the bank where he had been 
doing his banking business for a long time, to the extent of many 
thousand dollars, and where he still made deposits of large amounts, 
and continued drawing checks, for several weeks. The embarrass- 
ment of the receiver, and the ground of claim on the part of th> 
purchaser, so far as they have any, arise from the failure of the 
bank, and not from any insufficiency of deposit of proceeds. The 
funds were received by him precisely as they are received by the 
banks at the clearing house, and precisely as they are received 
by one depositor who is paid by the check of another depositor; 
that is, the receipt of the amount appropriated and placed to his 
credit by the bank, with his acceptance and acknowledgment. Had 
he received a check upon the said bank, duly certified by the cash- 
ier, and had the same placed to his credit, could it have been con- 
sidered more a valid payment? Levy v. Bank, 4 Dall. 234. 

The amount to his credit from the sale of the certificates was 
in his possession and control, the same as the amount he had de- 
posited since the sale. It is true that subsequently, when he 
learned that there might be a question of the solvency of the bank, 
he demanded and obtained from the president of the bank per- 
sonal notes, mortgages, and collateral securities, to secure his de- 
posits. But this, in our opinion, so far from tending to invali- 
date the sale of the certificates, was a fresh and conclusive rati- 
fication of the sale, and of the acceptance of the deposit of the pro- 
ceeds. The giving of notes secured by mortgage or collaterals, by 
a bank, to protect a deposit, is no evidence that there has not been 
a money transaction, or valid credits received. 

Is the court bound to recognize the estoppel of its agent, and 
protect the parties who have been, from the force of events subse- 
quent to their transaction, and unforeseen by them, forced into 
the position occupied by the petitioners herein? The learned judge 
in the court below considered that it is, and with this view the 
peculiar circumstances of the case induce us to agree. This sale 
had been recognized and treated as valid and binding by both the 
receiver and the court until it was too late for the purchasers 
to protect themselves from loss. Koontz v. Bank, 16 Wall. 196; 
Oddie v. Bank, 45 N. Y. 735; Bank v. Burkhardt, 100 U. S. 686; 
From the 5th of November, when the last credit of $6.500 was given 
to Chamberlain on the books of the bank, until the 4th of January, 
neither the validity of the sale, nor the integrity of the receipt of 
the proceeds, were questioned. The receiver continued drawing 
checks against the fund thus accumulated, and the decree was 
drawn, presented, and signed, recognizing all as valid. The report 
of the sale and deposit of proceeds made to the court; the draw- 
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ing, presenting, and consent to signing of the decree of foreclo- 
sure, in which the validity of these certificates was plainly and dis- 
tinctly recognized,—were all done with full knowledge and under- 
standing of the circumstances subsequently set up. | 

The appellants herein purchased the property subject to any 
liens which might be held to be valid on account of the existence of 
these outstanding certificates, of which they had full knowledge, 
and they now hold by assignment, or by buying in at foreclosure- 
sales in suits brought by themselves, the securities which were con- 
sidered, when taken, abundantly ample to protect the deposits. 
Under these circumstances, to permit them to successfully contest 
their payment, and cast the burden of any possible loss upon the- 
innocent purchasers, who had not been informed of any error or 
mistake of theirs until too late to protect themselves, would, it 
seems to us, a8 expressed in the emphatic language of the learned’ 
judge in the court below, “bring discredit on the temple.” We fail 
to find any error in the action of the circuit court, and the judg- 
ment is affirmed, with costs. 


(57 Fed. 66, — U. 8S. App. —.) 


JACKSONVILLE, T. & K. W. RY. CO. et al. v. AMERICAN CONST. CO. 
| et al. 


(Circuit Court of Appeals, Fifth Circuit. June 5, 1893.) 
No. 87. 


1. APPEAL—TRANSCRIPT—SOFFICIENCY OF AUTHENTICATION. 

Rule 14 of the circuit court of appeals for the fifth circuit requires “x 
true copy of the record, bill of exceptions, assignments of error, and all 
other proceedings in the case,” (1 C. C. A. xv.,) to be sent up on appeal. 
Held, that an authentication stating that “the foregoing is a true, full, and’ 
complete record in the above-entitled cause” is sufficient. Pennsylvania 
Co. for Insurance on Lives, etc., v. Jacksonville, T. & K. W. Ry. Co., 5. 
C. C. å. 53, 55 Fed. Rep. 131, 2 U. S. App. 606, followed. 

2 APPEAL—FINAL DECREE—ALLOWANCE OF ATTORNEYS’ FEES. 

A decree by the circuit court, allowing $5,000 to the complainant’s so- 
licitors for services rendered and to be rendered, and directing payment 
of the sume out of the funds in the receiver’s hands, in a suit by a stock- 
holder against a corporation, in which a receiver has been appointed and 
an injunction granted, is pro tanto a final decree, from which an appeal 
will lie to the circuit court of appeals. Hobbs v. McLean, 6 Sup. Ct. Rep. 
870, 117 U. S. 567, followed. 

8. ATTORNEYS’ FEES—STOCKHOLDER’S SUIT—PREMATURE DECREE. 

In a suit by a stockholder, in behalf of itself and of such other stock- 
holders as may come in, against a railway company, alleging the making 
of an illegal and void contract by the corporation, and praying for an 
account, an injunction, and the appointment of a receiver, an allowance 
of compensation to the complainant for solicitors’ fees pending an appear 
from an order appointing a receiver and continuing a restraining order is. 
pre:rnature. 

4. BAME—APPRAT— REVERSAL. 

The allowance of such compensation should be reversed, where, on ap- 
peal, the order appointing the receiver has been reversed, the injunction: 
modified, and the property in controversy returned to the defendant. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill by the American Construction Company, on 
behalf of itself and such other stockholders as might come in, 
against the Jacksonville, Tampa & Key West Railway Company, 
for an account, a receiver, and an injunction. From an order grant- 
ing H. Bisbee and C. D. Rinehart, complainant’s solicitors, $5,000, 
as an allowance for services rendered and to be rendered, defendant 
appeals. The appellees Bisbee & Rinehart moved to dismiss the 
appeal on the ground that the transcript of the record was improp- 
erly authenticated. Motion to dismiss overruled, and order ap- 
pealed from reversed. 

The certificate of the clerk, annexed to the transcript of the 
record, stated “that the foregoing is a true, full, and complete rec- 
ord in the above-entitled cause.” 

For reports of prior decisions rendered in the course of this liti- 
gation, see 52 Fed. Rep. 987; 13 Sup. Ct. Rep. 758; and 5 C. C. A. 
53, 55 Fed. Rep. 131. 

Statement by the court: 


On July 6, 1892, the American Construction Company, a corporation of Il- 
linois, and a stockholder in the Jacksonville, Tampa & Key West Railway 
Company, a corporation of Florida, engaged in operating a railroad in the 
state, filed a bill in equity, in behalf of itself and of such other stockholders 
as might come in, against the railway company, and against its president and 
directors, citizens of other states, alleging that they had made a contract 
in its behalf which was illegal and void, and unjust to its stockholders, and 
had declined to have an account taken, and praying for an account, a receiver, 
and an injunction. On the tiling of the bill the district judge made a restrain- 
jug order, by which, until the plaintiff’s motion for an injunction and for the 
appointment of a receiver could be heard and determined, the railway com- 
pany and its officers and agents were enjoined and restrained from remitting. 
sending, or removing any of its income, tolls, and revenues from the juris- 
diction of the court, and from selling, disposing of, hypothecating, or pledging 
any of its bonds of a certain issue at less than their par value. On August 4. 
1892, after a hearing of the parties, the court made an order appointing Mason 
Young receiver of all the property of the railway company; enjoining the rail- 
way company, its officers and agents, and all persons in possession of its prop- 
erty, from interfering with the possession, control, management, and opera- 
tion of the property, and from obstructing the exercise of the receiver's 
rights and powers, or the performance of his duties; and continuing the 
restraining order of July Cth until the further order of the court. On August 
oth, on a petition of the recciver, and after hearing him and the parties, the 
court made an order authorizing him to pay certain interest and obligations 
of the railway company out of the income and money coming into his hands 
as receiver, or, if those should be insufficient for that purpose, to issue re- 
ceiver's notes in payment of such interest and obligations, or, at his discretion, 
to borrow money on such receiver's notes for that purpose, the amount of 
such notes outstanding at one time not to exceed $125,000. On August 27th 
the railway company prayed cud was allowed an appeal from the orders 
of August 4th and August ith to the United States circuit court of appeals 
for the fifth circuit, and gave bonds to prosecute the appeal. 

All the foregoing proceedings were carried on contradictorily with the ad- 
verse parties, and the several orders made were vigorously resisted. 

On October 12, 1892, Messrs. Bisbee & Rinehart, solicitors for the American 
Construction Company, filed the following petition: “Your petitioners, H. 
Risbee and C. D. Rinehart, doing business under the firm name and style 
of Bisbee & Rinehart, respectfully show that they were retained for the com- 
plainant in the above-entitled cause about the middle of last June; that they 
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prepared and filed the bill in said cause; that they made and argued the 
several motions for an injunction and receiver, and have represented the 
complainant in all other proceedings appearing of record, and have had sev- 
eral consultations with the representatives of the complainant during the 
pendency of the cause; that an appeal has been taken in the said cause, 
to the United States circuit court of appeals, from some of the orders granted 
therein, and demurrer has been filed by the defendant company to the com- 
plainant’s bill; that the services required to represent properly the complain- 
ant on said appeal, and on the demurrer to the said bill, and the pending inter- 
ventions and petitions on the part of the receiver, will necessarily occupy, in the 
immediate future, a very great portion of the petitioners’ time. Your peti- 
tioners further show that in the suit of the Pennsylvania Company for the 
Insurance of Lives and for Granting Annuities against the said railroad com- 
pany, for foreclosure of a mortgage, the said American Construction Company 
intervened, setting up the proceedings in the cause first above mentioned, 
and made a motion for a stay of proceedings therein, which, after argument, 
was granted, and that an appeal has been taken from said order in that case 
to the United States circuit court of appeals, which will also, in the immedi- 
ate future, require your pctitioners’ attention and services. Your petitioners 
say that they received a retainer of $500 in the cause first above mentioned, 
and in view of the magnitude of the controversies in the above-stated causes, 
and in view of the fact that the litigation on the part of the American Con- 
struction Company, which your petitioners represent, has been commenced . 
and is being prosecuted in the interest of all the stockholders of the said rail- 
way company, as well as in the interest of all the creditors of the said com- 
pany, and in view of the magnitude of the litigation, and of the extensive 
professional labor required of your petitioners for some time to come, your 
petitioners respectfully pray for an order of this honorable court, upon the 
receiver heretofore appointed in the suit by the American Construction Com- 
pany against the railroad company, to pay your petitioners such a reasonable’ 
sum of money as an allowance on account of services rendered and to be ren- 
dered in the said causes as to this honorable court may seem just and proper; 
and your petitioners will ever pray, ete.” 

The matter came on to be heard on the 14th day of October, the appellants 
tiling the following answer: “The defendant, the Jacksonville, Tampa & 
Key West Railway Company, for answer to so much of said petition as it is 
advised it is necessary for it to make answer unto, respectfully shows that, 
as shown by the record, the petitioners represent only the complainant in said 
cause, which claims to be entitled to but a small minority of the stock of 
said company, as shown by the record; but defendant denies that said suit 
is prosecuted in fact or for the benefit of either the creditors or other stock- 
holders of said railroad company, except the complainant and Mason Young, 
and that the other stockholders and all the creditors of said company, other 
than the said complainant and Mason Young, are opposed to the said liti- 
eration of said complainant, and the said litigation is against the interest 
of the other stockholders and creditors of this defendant company. Defend- 
ant, further answering, states that an appeal is now pending from the orders 
heretofore made in this cause to the circuit court of appeals, fifth circuit, 
and respectfully submits that no order should be made upon the said peti- 
tion pending said appeal, for the renson that, in the event it is held by the 
said court of appeals that the complainant is not entitled to maintain the bill 
in this cause, an allowance to its solicitors would. in any event, be erroneous 
and improper; that the purposes of the bill, as shown by its prayers, do not 
look to any flizal and ultimate relief to any parties in interest in the cause, 
and relief prayed is not such as to make the case one in which complainant’s 
solicitors are entitled to compensation out of the property involved in the 
cause, or its rents, issues, and profits; that in no event would such an allow- 
ance be made as prayed in the petition, except for services already rendered, 
after the usual references, and testiuiony taken as to the value of such sery- 
ices; that the property involved in the case, and its income, rents, issucs, 
and profits, are subject to the several trust deeds or mortgages mentioned 
in the record, which are existing liens thereon, and no allowance or pay- 
ment out of said fund should be ordered by the court until the said trus- 
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tees and lienholders are made parties to this litigation, and have notice 
and an opportunity to be heard.” 

On the hearing, Mr. John E. Hartridge, a lawyer practicing in the circuit 
court for the northern istrict of Florida, testified that $20,000 would be a rea- 
sonable compensation for the completion of the present litigation; that 
$5,000 would be a fair compensation to be allowed in advanee on what had 
been done up to the present time. He says on the cross-examination: “I 
think the services to date, exclusive of any argument on the appeal, or any 
expenses connected therewith, would be from seven thousand five hundred 
to eight thousand dollars.” Mr. Jobn E. Wurts testified as foliows: “I have 
been a lawyer for cight years. I am familiar with the amount of compen- 
sation claimed and paid to lawyers in cases of importance in this state. 
+ œ * T think a moderate estimate of the professional services rendered up 
to, and the argument on, the appen], to the time of filing the replication, would 
be ten thousand dollars, without any contingencies that may arise, and it would 
be below many fees that I have known to be charged for similar services.” 
On cross-examination he said: “I think, in view of the magnitude of the in- 
terests involved, and of the responsibility incurred in the preparing of the bill, 
and the fact that practically all the questions that must be made on the ap- 
peal, and that can be raised upon the demurrer, have already been prepared 
for in the labor, and expended on the motion for receiver, that $7,500 has been 
reasonably earned up to date.” On the 15th October the court ordered, ad- 
judged, and decreed that the receiver, Mason Young, Esq., pay to the peti- 
tioners, or their order, the sum of $5,000, out of any moneys in his hands, 
arising from the operation of the railroad properties included in the order ap- 
pointing him receiver. From this order an appeal was prayed and allowed 
in open court, and the following was assigned as error: ‘That the court erred 
in making the order or decree dated October 15, 1892, whereby Bisbee & 
Rinehart were aliowed the sum of five thousand dollars, as complainant's 
solicitors, to be paid out of the income and assets of the property in the hands 
of the receiver.” 

In this court the appellant assigned errors as follows: ‘“(1) The order ap- 
pealed from was wholly crroneous. (2) This was not a case in which the court 
Was authorized to make such an allowance. (2) This is an adverse litigation 
between complainant und defendant, end not the case of a fund brought into 
court for the benefit of a class of persons, out of which counsel fees would 
be allowed. (4) The litigation has Just begun, and this is not the proper thine 
to make such allowance, for the court cannot anticipate the result of the lit- 
igation. (5) The granting of the order is, in effect, deciding, at this stage of 
the litigation, upon the merits of the cause, in favor of complainant. (6) At 
the time this order was made an appeal was pending in the United States 
circuit court of appeals from the orders upon which this allowance was based, 
ind, if those orders are reversed, complainant’s counsel will have been paid, 
out of defendant’s property, for obtaining erroneous orders against defendant. 
(D The record shows that there are several issues of bonds on this prop- 
erty and its income, and a large amount of indebtedness due from the com- 
pany to other persons, and the trustees of the bonds and the creditors, who 
have rights in the incomes of the property prior to a stockholder, were not 
before the court, and were not consulted as to the expenditure of these funds. 
(8) The answer of defendant company to the petition shows that this use of 
the incomes of the property for paying complainant’s counsel fees is against 
the wishes and protest of the stockholders, bondholders, and creditors. (9) 
There is no prayer in the bill for any relief which would authorize the allow- 
ance of counsel] fees.” 

The appellecs, Bisbee & Rinehart, move, in this court, to dismiss the appeal, 
on the ground that there is no properly authenticated transcript of recor] 
filed in this court, as required by the rules thereof, and this court has no. 
jurisdiction to entertain an appeal from the order of October 15, 1892. Since 
the taking of this appeal in this case, this court has disposed of the main ap- 
peal in the case of Jacksonville, T. & K. W. Ry. Co. v. American Const. Co., 
reversing the decree of the circuit court appointing a receiver, modifying the 
injunction, and restoring the property in controversy to the Jacksonville. 
Tampa & Key West Railway Company. 5 C. C. A. 53, 55 Fed. Rep. 131. 
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C. M. Cooper, J. C. Cooper, and T. M. Day, Jr., for appellant. 
H. Bisbee, for appellees. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PER CURIAM. The certificate of the clerk, authenticating the 
transcript in this case, is sufficient. See Pennsylvania Co. for In- 
surance on Lives and for Granting Annuities v. Jacksonville, T. & 
K. W. Ry. Co., 2 U. S. App. 606, 5 C. C. A. 53, 55 Fed. Rep. 131. 

“A decree by a circuit court of the United States, directing that 
the complainant be paid his costs and expenses out of the fund 
in court,—the fund in the mean time remaining in the court, 
in course of administration,—is, pro tanto, a final decree, from 
which, if the amount be sufficient, an appeal will lie.” Trustees 
v. Greenough, 105 U. S. 527. “When many persons have a com- 
mon interest in a trust property or fund, and one of them, for the 
benefit of all, and at his own cost and expense, brings a suit for 
its preservation or administration, the court of equity in which the 
suit is brought will order that the plaintiff be reimbursed his out- 
lay from the property of the trust, or by proportional contribution 
from those who accept the benefits of his efforts. See Trustees v. 
Greenough, 105 U. 8. 527, where the subject is discussed by Mr. 
Justice Bradley, and the cases cited, and Banking Co. v. Pettus, 
113 U. 8. 116, 5 Sup. Ct. Rep. 387. But where one brings adver- 
sary proceedings to take the possession of trust property from 
those entitled to it, in order that he may distribute it to those 
who claim adversely, and fails in his purpose, it has never been held, 
in any case brought to our notice, that such person had any right 
to demand reimbursement of his expenses out of the trust fund, or 
contribution from those whose property he sought to misappro- 
priate.” Hobbs v. McLean, 117 U. S. 567--582, 6 Sup. Ct. Rep. 870. 
The allowance of compensation to the appellees in this case, to be 
paid out of the fund in the hands of the court, was erroneous, be- 
cause it was, in any event, premature, and because the adversary 
proceedings to take possession of the trust property for control, 
management, and possible distribution, failed in their purpose. 

The motion to dismiss the appeal is overruled, and the order 
appealed from is reversed, with costs. 





(57 Fed. 80, — U. 8. App. —.) 
GASQUET et al. v. FIDELITY TRUST & SAFETY VAULT CO. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 119. 
Writse—SvunstTitvTep SERVICE — MORTGAGE FORECLOSURE — INTERVENTION BY 
BONDHOLDERS. 
A suit brought by the trustee under a mortgage to foreclose the same 


for the benefit of the bondholders secured thereby is a suit for the set- 
tlement of a trust, and where the bondholders intervene by a petition in 
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the nature of a cross bill, alleging misconduct on the part of the trustee 
whereby the value of their security is diminished, the matters thus aris- 
ing are so connected with the subject-matter of the original suit as to 
entitle the bondholders to substituted service on the trustee’s attorneys, 
the trustee itself being a nonresident. 53 Fed. 850, reversed. 


Appeal from the Circuit Court of the United States for the 
Southern District of Alabama. 

In Equity. Bill by the Fidelity Trust & Safety Vault Company. 
a corporation organized under the laws of Kentucky, against the 
Mobile Street-Railway Company, to foreclose a mortgage. A peti- 
tion in the nature of a cross bill was filed by F. J. Gasquet aod 
others, bondholders under the mortgage, alleging misconduct on the 
part of the trust company in the execution of the trust. By leave 
of court notice of the petition was given to the trust company by 
service thereof on its attorneys, and a writ of subpoena was also 
served upon its president while temporarily in the state. Sub- 
sequently a motion to set aside such service and the orders there- 
for was granted, (53 Fed. Rep. 850,) and from this action of the trial 
court the interveners appeal. Reversed. 

For opinions rendered in the litigation under the original bill, 
see 53 Fed. Rep. 687, and 54 Fed. Rep. 26. 

Statement by LOCKE, District Judge: 


This is an appeal from an order of the United States circuit court for the 
southern district of Alabaina, setting aside service of notice and process 
(upon the intervention of the appellants) made on the appellee’s solicitors 
and on the appellee, respectively. On August 15, 1887, the Mobile Street- 
Railway Company, an Alabama corporation, owned and operated certain 
street-railway property in the city of Mobile, and also owned 900 shares. 
of the par value of $90,000, of the capital stock of the Mobile & Springhill 
Railroad Company, another street-railroad corporation in the city of Mobile. 
On that date the Mobile Street-Railway Company, to secure an issue of its 
coupon bonds aggregating $500,000 par value, executed and delivered to the 
appellee, the Fidelity Trust & Safety Vault Company, a Kentucky corpora- 
tion, a deed of trust or mortgage upon its property, including the said 900 
shares of stock. The sixth article of the deed of trust provided that this 
stock should be transferred on the books of the Mobile & Springhill Rail- 
road Company to the trust company, though the voting power and the right 
to dividends thereon should be retained by the Mobile Street-Railway Com- 
pany until default in the payment of the said bonds and coupons. The 
seventh article of the deed of trust provided that, in case of default in the 
payment of interest on the said bonds continuing for three months, the prin- 
cipal of the bonds should fcrthwith become due and payable, and the trustee 
should thereupon have the right to enter into possession and foreclose, and, 
“with or without the aid of proceedings in equity, as it may be advised. 
proceed to sell” the mortgaged property, including the 900 shares of stock; 
the net proceeds of the property to be applied to the payment of the prin- 
cipal and interest due on the said bonds. The appellants duly purchased and 
became the owners of more than $400,000 par value of the said bonds, or 
nearly the entire issue. The Mobile Street-Railway Company failed tu pay 
the interest due on July 1, 1891, and January 1, 1892. On January 20, 1892. 
the appellee filed its bill of complaint in the United States circuit court for 
the southern district of Alubama against the Mobile Street-Railway Company 
alone, setting up the issuance of said bonds, the execution of the deed of 
trust, and the default in the payment of taxes and of the said interest. 
The substance of the deed of trust is set out in the bill of complaint, and 
a copy of it is attached to and made a part thereof. The prayer of the bill 
of complaint is as follows, viz.: “Wherefore, the premises considered, orator 
prays your honor to take jurisdiction of the subject-matter of this bill, and 
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to decree that there is a default in said mortgage, and that said principal 
and accrued interest on said bonds are presently due and payable, and will 
ascertain the amount thereof, and will decree that on default of payment 
thereof within a reasonable time to be fixed by the honorable court, the 
said railroad property and franchises and other property described in sald 
deed of trust, and the said hypothecated stock of the Mobile and Springhill 
Railroad - Company, may be sold in such manner as may seem to be best 
for the interest of the trust represented by orator, and that the said raii- 
way company may be required to join in such conveyance of said property 
to the purchaser thereof, if deemed proper. Or that your honor may grant 
to your orator such other, further, or different relief in the premises as in 
equity and good conscience it ought to have.” 

Upon the filing of the bill of complaint, a receiver was moved for and ap- 
pointed and put in charge of the mortgaged pruperty. A decree pro confesso 
was subsequently rendered against the railway company, and a decree ren- 
dered upon the pleadings, ascertaining and decreeing that default had been 
made in the payment of the interest upon the bonds; that the complainant 
was entitled to relief, and the foreclosure of the deed of trust, and a gale of 
the property described therein. A reference to a special master was ordered, 
to ascertain and report the amount of the bonds and coupons secured by the 
deed of trust; the amount of the debt and interest thereon; what property 
came into the hands of the receiver, and what property was covered by the 
degrcription contained in the deed of trust; what allowances should be made 
to the trustee for compensation and disbursements; what allowances should 
be made to the receiver and his attorneys; what allowances should be made 
to the trustee’s attorneys for services in this proceeding and as advisory 
counsel in the matters relating to the trust; the amount of costs and ex- 
penses accrued and likely to accrue in the cause; the names of the various 
bondholders, and the number of bonds held by each; and what amount of the. 
purchase money should be paid in cash upon the sale of the property. 

The master made his report upon these matters, and the court then ordered 
the sale of the property, including 900 shares of stock. Before the property 
was actually sold. and before the report of the master was confirmed, the ap- 
pellauts, on behalf of themselves and of all other holders of bonds secured 
by the deed of trust, presented to the court a petition to be allowed to inter- 
vene in the cause, and to file thelr petition in the nature of a cross bilt 
against the trustee, seeking to require it to account to the bondholders for 
a diminution in the value of the trust property, caused by a willful breach 
of trust on the part of the trustee, in accepting and attempting to execute 
a subsequent and conflicting trust upon the property represented by the 900. 
shares of stock, by allowing a mortgage to be placed upon that property for 
the benefit of other persons, and by actually agreeing, as trustee thereunder, 
to enforce that mortgage, and thus to nullify the security afforded by the 900 
shares of stock. 

The petition alleges the execution of the deed of trust by the Mobile Street- 
Railway Company to the appellee, its acceptance, the issuance of bonds there- 
under, and the purchase of part thereof by the appellants in the usual course 
of business, before maturity, for a valuable consideration, and in good faith, 
and upon the faith and confidence that the railway company would deal in 
good faith with the property covered by the deed of trust, and that the 
trust company would faithfully observe and perform all of the duties, trusts, 
and obligations thereby assumed and imposed upon it. The petition further 
sets forth the pledge of the 900 shares of stock, and the right to vote there- 
on reserved to the railway company until defauit; that the railway company 
held this voting power under an implied trust not to use it in such manner 
as to destroy or depreciate the value thereof, or to convert the lien of the 
bondholders from a first to a second lien, or to hinder or embarrass the en- 
forcement of such lien, or to cast a cloud upon it; that it was the duty of the 
trustee not to accept any trust in conflict with that which it had already ac- 
cepted, and not to participate In or encourage the railway company in any 
effort which the latter might make to vote, use, or control the said stock in 
any such manner as to impair its value, either directly or indirectly, but to- 
oppose actively any such effort; that the trustee not only allowed the rail- 
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Way company to vote the said stock in such manner as greatly to depreciate 
its value, but also allowed a mortgage to be placed upon the property rep- 
resented by the stock, and actively encouraged and participated therein, ac- 
cepting the trusteeship thereunder, and was, at the time of the filing of this 
petition, proceeding to enforce such subsequent and conflicting trust, and was 
at the same time claiming more than $5,000 of the proceeds of its prior trust 
-as compensation for the proper performance thereof; that the stock, except 
for such breaches of trust, would have been worth its par value; but by 
‘reason of these breaches it was rendered practically worthless, the appellants 
thereby losing nearly $90,000. 

The petition sets out in detail the fraudulent character of the deed of trust 
made by the Mobile & Springhill Railroad Company to the appellee; the 
participation, both by the Mobile Street-Railway Company and by the ap- 
‘pellee, in the issuance of bonds thereunder, and the acts of the trust company 
‘in enforcing this deed of trust to the detriment of the appellants. 

Upon the presentation of this petition the court, on November 9, 1892, 
made an order, allowing the petition to be filed, and notice thereof to be 
-given to the trust company, by service thereof upon its solicitors of record; 
and notice was, on the same day, accordingly served upon the solicitors of 
record. On November 9, 1892, a further and similar order was made, ratify- 
ing and confirming the previous order. On November 14, 1892, the property 
‘covered by the deed of trust of the Mobile Street-Railway Company was 
‘sold under the decree of the court for $231,300, the 900 shares of stock realiz- 
ing only $6,300. By the decree of the court the sales were ordered to be 
made by the trust company; and, for the purpose of making this sale, the 
trust company sent its president, John D. Taggart, to Mobile. who, on behalf 
and in the name of the said trust company, made the sale. On the same day 
‘a subpoena in equity was issued upon the petition previously filed by the 
‘appellants, and was duly served on Taggart as such president. 

The Fidelity Trust & Safety Vault Company is a Kentucky corporation, 
‘but is, and was prior to the time herein above mentioned, authorized by its 
‘charter to perform such trust as that created by the deed of trust of the 
Mobile Street-Railway Company, and is and was duly authorized to accept 
‘and manage trusts involving acts to be done on its part outside of the state 
of Kentucky and in the state of Alabama. In fact, it accepted the trust cre- 
‘ated by the deed of trust of the Mobile Street-Railway Company, and in the 
performance of the duties thereof it sent its said president to the city of 
Mobile to examine the property to be taken possession of under the deed of 
trust. It further actually took possession of the capital stock of the Mobile 
& Springhill Railroad Company, and, through its attorney in fact, attended 
-one or more meetings of the stockholders of that company, held in Mobile, 
Ala. It claimed and had allowed to it for its services in the management of 
the trust more than $5,000, and it sent its president to Mobile to sell the 
‘property, as already stated; and while he was so in Mobile on such business 
the process of the court was served upon him. 

The appellee made two motions,—one to set aside and vacate the services 
‘of notice upon its solicitors and to vacate the orders made respectively, aun- 
thorizing such service; and the other to set aside the service of process upon 
Mr. Taggart, as president. The former motion was based upon the ground 
that the trust company was an ordinary trust company, domiciled in Ken- 
‘tucky, and had not been engaged in the conduct of any business in Alabama, 
‘and had no officers or agents therein, and that the solicitors upon whom the 
service was made were employed only for the purpose of representing the 
trust company in the case of two foreclosure proceedings in Alabama, and 
that they were not employed or authorized to represent the trust company in 
any other business whatever. The other motion was made upon the ground 
that the trust company was a Kentucky corporation, not engaged in any 
business in Alabama, «und that its president was in the southern district only 
for the purpose of making a sale of the property of the Mobile Street-Rail- 
way Company under the orders of the court. The court granted both mo- 
tions, and made an order setting aside the service, both upon the solicitors 
-and upon Mr. Taggart, and also vacating the orders made allowing the peti- 
‘tioners to intervene. The order thus made is appealed from, and it is as- 
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signed as error under eight different heads that the court erred in setting 
aside and vacating the orders allowing appellants to intervene, and in set- 
ting aside and vacating the service of process upon the attorneys of record 
and John D. Taggart, president of said company. 

E. Howard McCaleb and Gregory L. Smith, (H. T. Smith, George 
F. Lapeyre, and Sherman & Sterling, on the brief,) for appellants. 

D. P. Bestor, Gaylord B. Clark, (Frank B. Clark, Jr., on the brief,) 
for appellee. 


Before McCORMICK, Circuit Judge, and LOCKE, District Judge. 


LOCKE, District Judge, (after stating the facts.) Although the - 
language of the bill in this case, and the direct prayer for a foreclo- 
- gure and sale of the mortgaged property, might lead to the conclu- 
sion reached by the court below, that the purpose intended was sim- 
ply such foreclosure and sale, a more careful examination of its rep- 
resentations, and of the record of the subsequent proceedings, the de- 
cree pro confesso, the questions submitted to the special master, and 
findings by him, (all of which are plainly within the original pur- 
pose of the bill, and supported by the prayer for further relief,) and 
the representations of the bill that complainant was acting in the 
capacity of a trustee, and praying that the bondholders might be 
brought in, show plainly that it was a bill for the final settlement 
and disposition of a trust fund. Such creditors as the bond- 
holders in this case, who are allowed to prove debts, belonging 
to a class on whose behalf a suit is brought, are regarded as 
quasi parties, and may have a standing in court, and be heard 
by intervention or cross bill upon anything touching their rights 
in the disposition of the trust. Anderson v. Railroad Co., 2 
Woods, 628; Carter v. City of New Orleans, 19 Fed. Rep. 659; 
Williams v. Morgan, 111 U. 8. 684, 4 Sup. Ct. Rep. 638. Had the 
trustee, in selling the trust property, by collusion with a purchaser 
at the sale, or by any other improper or fraudulent proceedings, di- 
minished the funds, the cestuis que trustent, the actual parties in 
interest, could certainly be heard upon the question as to the amount 
to which they were entitled; and we consider the same principle 
will apply in any suit to protect the funds from loss from any act 
prior to the origin of the foreclosure proceeding. 

In the numerous cases found reported upon this subject the ques- 
tion has been, did or did not the matter of the cross bill grow out 
of, and did the relief demanded therein depend upon, the suhject- 
matter of the original bill? Wherever the conclusion has been in 
the affirmative, the cross bill has been sustained, and, where not 
-’ relating or dependent, it has been dismissed. The very object 
and purpose of a cross bill is to allege and set up new matters not 
alleged in the original bill, and the only measure of its validity as 
the foundation of an ancillary suit is the connection which the relief 
prayed for under it has to the subject-matter of the original bill. 
In a bill intended for the final settlement and determination of a 
trust no question can be of greater importance, or more clearly the 
subject-matter of the suit, than the ascertaining of the amount of 
the trust fund; and it would appear to us that any cross bill alleg- 
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ing the wrongful diminution of such fund would be entitled to a 
hearing in the same case before the rights of the parties were finally 
adjudicated. The questions raised by appellants in their cross bill 
are directly connected with the administration of the trust, and it 
charges that the value of said trust fund has been reduced by the 
conduct of the trustees. The hearing and determining of the valid- 
ity of such allegations we consider directly connected with the ad- 
ministration and final settlement of the trust, which is the subject- 
matter of the original bill, and that the petition or cross bill filed 
for that purpose makes an ancillary or dependent cause, in which 
substituted service should have been sustained. 

The position taken and strongly urged by the appellee, that the 
matters and things presented by appellants were fully heard 
and determined by the decree of December 12th, from which no 
appeal has been taken, and are therefore res adjudicata, cannot 
be accepted, as in that decree the settlement with the trustee is 
especially reserved. Also in the agreement of January 3d, by which 
it is urged appellants are estopped, it was specially stated that 
it should not be construed so as to bar appellants from the right 
to assign as error any action of the court upon the petition. We 
are not called upon to determine the sufficiency of the allegations 
of the petition or cross bill, or how far affirmative relief, if any, under 
it might extend, but whether the matter of such allegations is so 
connected with and relates to the subject-matter of the original suit 
as to constitute the foundation of such ancillary or dependent suit 
as would justify a substituted service, and this question we answer 
in the affirmative. 

It is ordered that the decree of January 4, 1893, which set aside 
the orders of the 7th and 9th of November, 1892, authorizing serv- 
ices to be made on solicitors of record of appellee herein, be reversed, 
and the cause be remanded to the circuit court, with directions to 
re-establish such orders and such service, and take such proceedings 
in said cause as, according to right and justice, ought to be had, 
and that the appellee pay the costs herein. 


(57 Fed. 8, — U. S. App. —.) 


WORKINGMEN’S AMALGAMATED COUNCIL OF NEW ORLEANS et al. 
v. UNITED STATES. 


(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 143. 


Circuit Court OF APPEALS — REVIEW OF ORDER GRANTING TEMPORARY IN- 
JUNCTION. 
The circuit court of appeals will not reverse an interlocutory order 
granting or continuing a temporary injunction unless it is clearly shown 
that the same was improvidently granted, and is hurtful to the appellant. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 
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In Equity. Suit by the United States against the Workingmen’s 
Amalgamated Council of New Orleans, La., and others, to restrain 
the defendants from interfering with interstate and foreign com- 
merce. An order was made in tke court below granting a tempo- 
rary ioe (54 Fed. Rep. 994,) and defendants appeal therefrom. 

rmed. 


M. Marks, (A. H. Leonard and Evans & Dunn, on the brief,) for 
appellants. 

F. B. Earhart, U. 8. Atty., for appellee. 

Before McCORMICK, Circuit Judge, and TOULMIN, District 
Judge. 


McCORMICK, Circuit Judge. November 10, 1892, the district 
attorney for the eastern district of Louisiana, acting under the di- 
rection of the attorney general, in the name of the United States, 
exhibited in the circuit court for said eastern district of Louisiana 
a bill for injunction under the act of congress to protect trade and 
commerce against unlawful restraint and monopolies. 26 Stat. 209. 
The circuit court exercised just caution, and gave respondents 
ample time to show cause why the preliminary injunction sought 
should not be granted. Respondents improved the time thus al- 
lowed them, and, in all the forms in use in such proceedings, sub- 
mitted matters of law and fact in opposition to the granting of the 
temporary injunction. The motion for the temporary injunction 
continued pending, and the hearing of it was adjourned from time 
to time until the 27th March, 1893, when the circuit court passed 
the decree granting the temporary injunction, as prayed for in the 
bill, as to the appellants, and the respondents appealed. 

The appellants assign as error the overruling by the circuit court 
of each of the grounds of objection urged in that court against the 
granting of said injunction. These are well summarized, discussed, 
and disposed of in the very able opinion of the judge of the circuit 
court who passed the decree now sought to be reversed. The mat- 
ters of law presented to and considered by him were not well taken 
by the appellants, respondents below, and the circuit court’s rul- 
ing to that effect was correct. The bill exhibited is clearly within 
the statute, and the pleadings of the respondents were not such as 
to require the refusal of the prayer for a temporary injunction. 
The volume of assisting and counter affidavits was large, and the 
conflict of this testimony sharp and emphatic, such as must, in the 
nature of the case, make variant impressions on the minds of different 
judges as to the facts shown. The summary of the proof made in 
the opinion of the judge of the circuit court is fairly supported by 
the record, and shows that there was proof tending to support the 
allegations of the bill. The providing by law for an appeal from 
an interlocutory order granting an injunction certainly clothes the 
court of appeals with the power and charges it with the duty of re- 
viewing, and in a proper case reversing, the action of the trial 
court in granting such injunctions; but as to issues of fact, pre- 
sented as they only can be presented in such cases, the findings 
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of the facts expressed or implied in the action of the trial court 
should be given due weight, and its action, so far as it rests on, or is 
affected by, the state of facts proved, should not be reversed unless 
it is made clearly to appear that it was improvident and hurtful 
to the appellant. In this case the most that can be urged against 
the order having relation to the state of the proof is that it was 
unnecessary. It only enjoined the appellants from doing, pending 
this suit, what the statute forbids and provides may be prevented 
by injunction. On this appeal from an interlocutory order, which 
we affirm, we deem it unnecessary to anticipate the further prog- 
ress and final hearing of this case by an expression of our views 
as to the full scope and sound construction of this recent and im- 
portant statute. The order of the circuit court is affirmed. 





(57 Fed. 86, — U. S. App. — .) 
BARR vy. PITTSBURGH PLATE-GLASS CO. et al 
(Circuit Court of Appeals, Third Circuit. August 15, 1893.) 
No. 11. 


1. COE ONS ONG 2 OCH OEDERS: CONTRACTS WITH COMPANY—RESTITUTION OF 
OFITS. 

A stockholder and a director of a plate-glass manufacturing company 
built other plate-glass works, and at the solicitation of other stockholders 
sold them to the company. They refused to state the cost of the works, 
and the consolidation was made on the basis of capacity in production. 
This arrangement was ratified by unanimous vote at a stockholders’ meet- 
ing, and no stockholder not present at such meeting ever objected thereto. 
Objection was thereafter made by a stockholder who had been present, 
on the ground that the price paid for the new works had been excessive. 
Thereupon the former owners of said works offered to rescind the sale, 
but a committee appointed by the stockholders not interested in said 
works reported adversely thereto, which report was ratified by 7,357 out 
of a total of 7,988 of such disinterested shares. Held, that a stockholders’ 
bill, praying relief on the ground of fraud in this transaction, should be 
dismissed. 51 Fed. Rep. 33, affirmed. 

2. SAME. . : 

The directors and one other stockholder of a manufacturing corporation, 
owning among themselves a majority of the stock, conceived that the de- 
mands of trade required the erection of additional works, which they de 
sired the corporation to build, but the project was defeated by minority 
stockholders. The projectors then proceeded with their own funds to 
build independent works. Bad faith to the corporation was not imputa- 
ble to any of them. When the works were nearing completion the cor- 
poration bought them upon terms not unconscionable in themselves, and 
which had been approved by a stock vote of 16,706 to 1,174 shares. The 
vendors, desiring to have the question decided by the minority stockhold- 
ers, Withheld their own votes until a large majority of the other stock- 
holders had voted in favor of the purchase, and then cast their votes 
with the majority of the minority. The plaintiff, a minority stockholder, 
by his bill sought to reduce the vendors’ profit. Held, that he was not 
entitled to relief. 51 Fed. Rep. 33, affirmed. 

8. Costs—PLAINTIFF’S FAILURE TO PROVE FRAUD—LIABILITY. 

A stockholders’ bill, charging certain directors with fraud in contracts 
made by them with the corporation, and seeking to enforce the restitution 
of exorbitant profits made by them in such contracts, was dismissed for 
want of equity. Held, that plaintiff must pay the costs. 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

In Equity. This is a stockholder’s bill, filed by Samuel F. Barr, 
a citizen of the state of Maine, against the Pittsburgh Plate-Glass 
Company, a corporation of Pennsylvania; Edward Ford, Artemus 
Pitcairn, Emory L. Ford, and John Pitcairn, Jr., officers and direct- 
ors of the said corporation; J. B. Ford, Edward Ford, Emory L. 
Ford, Artemus Pitcairn, and John Pitcairn, Jr., associated together 
under the firm name of J. B. Ford & Co. The bill was filed against 
the above-named officers and directors on the ground that they 
controlled the corporation and prevented a suit by the latter. The 
bill charges combination and conspiracy, on the part of the persons 
named as respondents, to defraud the corporation, and seeks to 
charge them as trustees, and to compel a restitution of illegal 
profits made by them out of contracts with the corporation. A 
demurrer to the bill was overruled. 40 Fed. 412. Thereafter the | 
bill was dismissed. 51 Fed. 33. Complainant appeals. 

The bill alleges, in substance: 


(1) That J. B. Ford, Edward Ford and Emory L. Ford, sons of J. B. Ford, 
were the promoters of an organization known as the New York City Plate 
Glass Company, organized under the laws of New York, with a capital stock 
of $¢00,000, all of which suid Fords took in consideration of a plate-glass 
works plant about to be by them constructed. (2) That the plaintiff was an 
owner of shares of stock in that company. (3) That the New York City Plate- 
Glass Company was reorganized under the laws of Pennsylvania, under the 
name of the Pittsburgh Plate-Glass Company, in August, 1883, taking over 
to itself all the assets of the former corporation, and having the same cap- 
ital stock. (4) That the said John Pitcairn, Jr., Edward Ford, Emory L. 
Ford, and Artemus Pitcairn, being directors of the Pittsburgh Plate-Glass 
Company, and J. B. Ford, entered into a conspiracy and combination to erect 
and build similar plate-glass works of larger capacity at Tarentum, in Alle- 
gheny county, Pa., about a mile distant from the works of the Pittsburgh 
Plate-Glass Company, and to compel the said Pittsburgh Plate-Glass Com- 
pany to purchase the sarne, to prevent a dangerous and destructive compe- 
tition therefrom, for the price of 10,000 shares of the capital stock of said 
company, of the par value of $1,000,000, worth then in the market $155 per 
share, making the real consideration $1,550,000: and that at the time the 
said John Pitcairn, Jr., Edward Kord, Emory Ford, Artemus Pitcairn. 
and J. B. Ford held together 4,350 shares out of 6,000 shares of the capital 
stock; that said sale was consummated; that any information as to the actu- 
al cost of the works was refused to stockholders; and the bill avers that the 
uctual cost of the said works did not exceed $647,000. (5) That thereupon 
the capital stock of the Pittsburgh Plate-Glass Company was increased to 
the amount of $2,000,000, and purchase-money shares, as aforesaid, were is- 
sued to the vendors; and that, a division of the purchase-money stock hav- 
ing been made, the said J. B. Ford was made to appear as the owner of 4,000 
shares, John Pitcairn, Jr., of 8,212 shares, Emory L. Ford of 500 shares, 
and Artemus Pitcairn of 200 shares. That the board of directors at that time 
consisted of John Pitcairn, Jr.. Edward Ford, Emory L. Ford, Artemus Pit- 
cairn, and John Scott, (since dead,) Edward Ford being the president, Emory 
L. Ford, secretary, and John Pitcairn, Jr., having resigned the vice presidency, 
Artemus Pitcairn succeeded him in that office. (6) The bill further avers 
that the said John Pitcairn, Jr., Edward Ford, E. L. Ford, and Artemus Pit- 
cairn, directors of said company, entered into a conspiracy with J. B. Ford 
to erect another and additional plate-glass works at Ford City, Armstrong 
county, Pa., and to compel the Pittsburgh Plate-Glass Company to purchase 
the same, at such price as they might see fit to exact, by reason of the men- 
ace which said works so constructed would present of disastrous or ruin- 
ous competition should the Pittsburgh Plate-Glass Company not make the 
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purchase of the same; and that these persons formed a conspiracy, under 
the name of J. B. Ford & Co., to construct such works, and at the date of 
the tiling of the bill had proposed to sell them to the Pittsburgh Plate-Glass 
Company for $750,000 of first-mortgage bonds and $750,000 of the capital stock 
of the company, to be issued at par, the bonds to mature in three, four, and 
five years, with interest at 6 per cent.; and that the capital stock of the 
company at that time commanded a premium of $62.50 per share, so that 
the price aforesaid in reality amounted to $1,968,750; and that the said 
works when completed would not cost more than $1,000,000. (7 That said 
directors and J. B. Ford claimed the right to build competitive works for 
their own benefit, to be operated by themselves, or to be sold to others for 
that purpose; and that said Ford City works were then in partial operation, 
and constituted a direct threat and menace to the Pittsburgh Plate-Glass 
Company to compel them to accede to the demands of the syndicate; and 
that said syndicate controlled about seven-tenths of the capital stock of said 
company, upon the then capitalization of the company. (S) That the direct- 
ors, together with J. B. Ford, in pursuance of such conspiracy, by their un- 
due infiuence and efforts, had procured a vote authorizing the acceptance of 
said offer to sell said Ford City works, and to that end had taken steps to 
procure an increase of the capital stock of the company to $2,750,000, and to 
procure the amendment of their charter powers to enable them to carry on 
their corporate business in other counties than the county of Allegheny. (9) 
That all the members of the board of directors of the Pittsburgh Plate-Glass 
Company, and all the officers thereof except the treasurer, were members of 
the syndicate firm of J. B. Ford & Co., and were interested in the consum- 
mation of the proposed sale of the Ford City works, and that seven-tenths of 
the capital stock of the company were held by them. 

The bill then proceeds to aver that the said directors, acting in concert 
with the said J. B. Ford, he, the said J. B. ord, knowing their oficial and 
trust relation, are prohibited from acting in derogation of the interests they 
represent as officers and directors to the prejudice of the Pittsburgh Plate- 
Glass Company, and that the works so erected by them were equitably the 
property of snid Pittsburgh Plate-Glass Company, for the construction of 
which they, said corporation, should pay the actual cost thereof. with such 
reasonable profit as the court might allow to the constructors thereof. 

A demurrer was filed, which was overruled, and thereafter the defendants 
made answer, admitting the building and sale of the Tarentum works, and 
the proposed sale of the I'ord City works, and also admitting the withhold- 
ing of information from the stockholders as to the cost of either of those 
works, and deny that the cost of the Tarentum works was only $650,000, 
or that the cost of the Ford City works was only $1,000,000. They admit that 
the stock of the company bore a premium in the market at the time of these 
transactions, but deny that the premium was as much as is averred in the 
bill. They also deny that Edward Ford, Emory L. Ford, and Artemus Pit- 
cairn were interested in the building or in the profits derived from the sale 
of the Tarentum works, but they admit that the Ford City works were built 
by a partnership consisting of all the directors of the Pittsburgh Plate-Glass 
Company then living, including therein the president and vice president of 
said company. The answers set up as justification for the purchase of the 
Tarentum works that such purchase was the unanimous vote of the stock- 
holders, at a meeting called to consummate the purchase thereof, and, as 
respects the Ford City works, that the stockholders had refused to build such 
works; and aver good faith to the minority stockholders in both trans- 
actions, and also aver their legal right to act as they did. 

The bill was filed to May term. 1889, prior to the meeting called for the 
purpose of increasing the capital stock and the indebtedness of the com- 
pany to provide means for the purchase of the Ford City works, but that 
mecting was subsequently held, and a vote taken, and the property conveyed, 
with full notice of the pendency of this bill. 

A replication having been filed, testimony was taken before an examiner. 
The case was argued upon the testimony and the law involved before the 
circuit judge, presiding in the circuit court of the United States for the west- 
ern district of Pennsylvania, who adjudged that the bill should be dis- 
missed, at the cost of the plaintiff; and in his opinion filed held that the 
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plaintiff? was not entitled to the relief prayed for as to either of the prop- 
erties; that the defendants in the various transactions had a right to build 
the two works specifically described, and that their action in the premises 
was in good faith, and that the said purchase bad been duly ratified by the 
Rtockholders, and that offers of rescission made by the vendors of said 
works to the stockholders had been refused. 


8S. Schoyer, for appellant. 
D. T. Watson, for appellees. 


Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 


WALES, District Judge, (after stating the facts.) The charges 
of conspiracy and fraudulent combination made against the de- 
fendants, and which are specifically set forth in the plaintiff's 
bill, involve questions of fact which are to be decided on the proofs. 
These charges cover two distinct and separate transactions, which 
will be considered in the order of their occurrence. 

1. The sale and purchase of the Tarentum works. It is very clear 
that J. B. Ford was the original and sole projector of these works, 
and that he had made all the preparations for building them, by 
the purchase of land and materials, on his own responsibility, with- 
out the knowledge or aid of any one of his codefendants, and that 
as soon as his design became known to them they immediately 
opposed its further prosecution. At this time—in the year 1885 
—the defendants owned a majority of the stock of the Pittsburgh 
Plate-Glass Company, and, with the exception of J. B. Ford, were di- 
rectors of the company. Edward and Emory L. Ford, the sons of 
J. B. Ford, opposed the erection of the Tarentum works by their 
father on account of his advanced age, and for fear that he would 
become embarrassed financially; and the other defendants saw in 
the new enterprise a serious rival to the works already in success- 
ful operation at Creighton; but, finding their remonstrances to 
be unavailing to deter J. B. Ford from the prosecution of his plan, 
it was proposed by John Pitcairn that the Tarentum works should 
be built by the Pittsburgh Plate-Glass Company, which would 
thus have the control of them and prevent competition. In this 
measure, however, he had no support from any of his fellow stock- 
holders. The junior Fords were unwilling to embark on such an 
undertaking, because it might stop dividends on their stock, and 
run the company in debt. The majority of the stockholders were 
opposed to the company assuming the work for various reasons. 
Finally, at the instance and on persuasion of the Ford brothers 
and others, who together owned nearly five-sixths of the outstand- 
ing shares of the company, John Pitcairn formed a partnership 
with J. B. Ford by purchasing with his own money one-half of the 
latter’s interest in the Tarentum works as far as they had pro- 
gressed, and the partnership thus formed, under the name of J. 
B. Ford & Co., carried on the works to completion, without further 
objection or opposition from any member of the Pittsburgh Plate- 
Glass Company. Under the terms of the partnership agreement 
between J. B. Ford and John Pitcairn, dated the 6th of October, 
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1885, John Pitcairn was to contribute $65,000 to the capital of the 
firm on the understanding that after that sum had been expended 
all additional amounts required should be furnished in equal shares 
by the partners. One, if not the principal, object in view in form- 
ing this partnership was to keep the Tarentum works in friendly 
hands, and to prevent them from being operated to the prejudice 
or injury of the Pittsburgh Plate-Glass Company. In the spring 
or summer of 1886, the new works being nearly completed, and it 
being evident that they were of larger capacity, and would manu- 
facture plate glass cheaper and in greater quantities than could 
be done at Creighton, Mr. John Scott, then a large stockholder and 
a director of the Pittsburgh Plate-Glass Company, considered that 
it would be greatly to the advantage of the company to acquire 
Tarentum. There was some difficulty at first in bringing about 
that result, and it encountered the opposition of each of the part- 
ners of J. B. Ford & Co. John Pitcairn was on the eve of going 
abroad, and J. B. Ford thought it would be more advantageous to 
his interests not to sell. Application, however, being made to J. 
B. Ford & Co. to state on what terms a sale or consolidation could 
be effected, the firm thought that the relative capacity of the two 
works should be the basis of the union, and that, as the Taren- 
tum works had double the capacity of those at Creighton, the same 
proportion should be observed in providing for the union of the 
two concerns, a reasonable allowance being made for the unfinished 
condition of the Tarentum works. The first plan of consolidation, 
consented to by J. B. Ford & Co., was that the capital stock of the 
Pittsburgh Plate-Glass Company should be increased from $600,000 
to $1,920,000, to be divided as follows: To J. B. Ford & Co., for Tar- 
entum, $1,120,000; to the stockholders of the Pittsburgh Plate-Glass 
Company, $200,000; the Tarentum works to be finished by J. B. 
Ford & Co. A meeting of the board of directors of the Pittsburgh 
Plate-Glass Company was held on July 2, 1886, at which this pro- 
posed arrangement was submitted, and on motion a stockholders’ 
meeting was called for September 6, 1886, to consider the pro- 
posal, and the board recommended its acceptance. At the direct- 
ors’ meeting held on July 2, 1886, John Pitcairn asked to be and 
was excused from voting on account of his personal interest in the 
transfer of the property. Notice of the stockholders’ meeting to be 
held on September 6, 1886, and of its purpose, was given by public 
advertisement, and by a circular directed to each stockholder; and 
on the day appointed for the meeting 5,515 shares out of the whole 
issue of 5,950 shares were represented. Mr. Barr, the plaintiff, 
presided at that meeting, and announced to the stockholders pres- 
ent that they had the power to “amend, alter, reject, or affirm the 
proposition” recommended by the directors. After some discus- 
sion J. B. Ford & Co. were requested to state the cost of the Taren- 
tum works, which they refused to do, for the reason that the basis 
of the proposed transfer was the relative capacity of the two works. 
Finally, J. B. Ford & Co. submitted the following terms of consoli- 
dation, namely: That the capital stock of the Pittsburgh Plate- 
Glass Company should be increased from $600,000 to $2,000,000, of 
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which Creighton should represent $800,000, subject to a mortgage 
of $134,000, and Tarentum should represent a capital stock of $1,000,- 
000; that of this stock increase $200,000 should be distributed among 
the Creighton stockholders at that date as dividend, and that $1,000,- 
000 in stock at par should be issued to J. B. Ford & Co., leaving $200,- 
000 to be issued and sold to the stockholders on September 6, 1886, 
at par, for a working capital. These terms were approved and 
accepted by the unanimous vote of the stockholders present, and 
there is no evidence to show that any shareholder who was not 
represented at the meeting has ever disapproved of its action. On 
October 27, 1886, J. B. Ford & Co. conveyed the Tarentum works. 
to the Pittsburgh Plate-Glass Company, and received from the 
latter the entire purchase consideration, $1,000,000 of its stock 
at par; but, as the Tarentum works were still incomplete, J. B. 
Ford & Co. pledged $200,000 of the stock at par with the treasurer 
of the Pittsburgh Plate-Glass Company as security for the com- 
pletion of Tarentum. The Pittsburgh Plate-Glass Company took 
possession of Tarentum, and have operated the same ever since. 
The Tarentum works were completed by J. B. Ford & Co. in the 
spring or summer of 1887, but it was not until April 17, 1888, 
that the firm made a formal demand on the Pittsburgh Plate-Glass 
Company for the return of the pledged stock, whereupon, at a meet- 
ing of the board of directors, a resolution was adopted instructing 
the treasurer to deliver the stock. This resolution was passed 
over the protest of Mr. John Scott, one of the directors, and the 
treasurer refused to obey the instructions of the board. At a 
subsequent meeting of the board of directors, held on November 20, 
1888, a protest signed by several of the stockholders was presented, 
stating in substance that J. B. Ford & Co. had, in violation of 
the duty they owed to the company and its stockholders, voted to 
themselves and received a price for the works at Tarentum grossly 
in excess of the cost and value thereof, and have no claim either 
in law or conscience to the stock now demanded by them; and 
the protestants requested that a meeting of the stockholders should 
be called, to have a full and fair investigation of the whole matter. 
Accordingly, a meeting of the stockholders was held on December 
5, 1888, the proceedings of which disclosed much dissatisfaction 
on the part of several who were present with the alleged excess of 
price received by J. B. Ford & Co. for Tarentum, whereupon Mr. 
John Pitcairn stated that, if the stockholders repented the acquisi- 
tion of Tarentum, his firm would agree to a rescission of the con- 
tract of sale, and he submitted a written proposition to that end. 
In that paper the whole transaction is reviewed, and it concludes 
with the promise that J. B. Ford and John Pitcairn, who owned 
a majority of the stock, would refrain from voting on the question 
of rescission, and leave its settlement to the minority stockholders. 
At this stage of the proceedings, on motion of a minority stockholder, 
a committee of five was appointed “to thoroughly investigate all 
the circumstances connected with this complaint, and this proposi- 
tin of Mr. Pitcairn’s, and also to recommend a course of action 
for the minority stockholders, and that their report be made at 
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the next regular annual meeting of the company, to be holden in 
January.” This committee consisted exclusively of minority stock- 
holders, who at once entered on the discharge of their duties, and 
called before them several witnesses, whose testimony is fully re- 
ported in the record. The investigation by the committee appears 
to have been conducted with considerable zeal and industry, and 
on January 22, 1889, at the annual stockholders’ meeting, they pre- 
sented a unanimous report, stating that by the delay of J. B. Ford 
& Co. in completing the Tarentum works the company had suffered 
no estimable damage; that the committee was unable to decide 
whether J. B. Ford & Co.’s profits were more than they were entitled 
to or not, as they could not ascertain the cost of the works. The 
report observes that the building of plate-glass works by the prin- 
cipal stockholders or officers of the Pittsburgh Plate-Glass Company 
that may hereafter be in competition with the company is, at least, 
questionable as to the good faith of such transactions; but in the judg- 
ment of the committee the acquisition of the Tarentum works has 
been on the whole favorable to the general interests of the company, 
and the transaction should not be disturbed; and that the proposi- 
tion for rescission should not be entertained. This report was 
adopted by a vote of 19,369 shares out of a total of 20,000 shares 
represented. J.B. Ford and John Pitcairn then held 12,012 shares, 
leaving in the hands of the other stockholders 7,988 shares, of which 
last number 7,357 voted to adopt the report.’ With the adoption 
of this report it would seem that the manner and the terms of 
the sale of Tarentum had been ratified by the stockholders. The 
proofs show that the estimated value of Tarentum at $1,000,000 
was no greater, proportionately, than the estimated value of Creigh- 
ton at $800,000, subject to a debt of about $134,000; that, after 
the consolidation of the two works, the dividends of the Pittsburgh 
Plate-Glass Company were largely increased, and that there was 
a marked advance in the price of its stock. These facts have not 
been controverted. 

The real ground of complaint against the defendants is that 
they made excessive profits on the sale of Tarentum; otherwise 
there would have been no charge of conspiracy and combination 
to compel the Pittsburgh Plate-Glass Company to buy a property 
which has proved to be so advantageous to the stockholders. But if 
Tarentum was estimated beyond its cost, so also was Creighton. 
If Creighton was worth $800,000, subject to a debt of $134,000, 
Tarentum, with its improved machinery and large capacity for 
production, was equally worth $1,000,000. All this was known 
to the stockholders of the Pittsburgh Plate-Glass Company on Sep- 
tember 6, 1886, when the manner and terms of the sale were agreed 
upon, and the stockholders subsequently received the very large 
profits arising therefrom in stock and cash dividends. Two years 
after the sale a protest was made by some of the minority stock- 
holders against the delivery of the stock which had been pledged 
by J. B. Ford & Co. for the completion of Tarentum, because of 
the exorbitant price paid to that firm, and a thorough investiga- 
tion of the whole matter was demanded by the protestants, under 
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the threats of legal proceedings. The result of that investigation 
was a reluctant admission, on the part of the committee who con- 
ducted it, that the acquisition of Tarentum had been advantageous 
to the Pittsburgh Plate-Glass Company, and a recommendation 
that the transaction should not be disturbed, which was approved 
by an almost unanimous vote at a general meeting of the stock- 
holders. In the light of such evidence it is impossible to sustain 
the charge of conspiracy and fraudulent combination made against 
the defendants. Three of the defendants, indeed, had no direct 
interest in the affairs of J. B. Ford & Co., not being members of 
the firm. J. B. Ford was personally interested in the property 
and success of the Creighton works, which were doing a highly 
lucrative business, and could not fill their orders. He desired to 
establish other works, for the purpose of extending the business 
which produced such profitable returns, to be operated in harmony 
with Creighton, and not to its injury; and being a stockholder of 
the Pittsburgh Plate-Glass Company did not deprive him of the 
right to do this. His two sons were also stockholders, and it 
would be unreasonable to suppose that he intended to defraud or. 
injure a company in which he and his sons were so largely inter- 
ested. John Pitcairn formed a partnership with J. B. Ford for 
building the Tarentum works, at the suggestion and with the knowl- 
edge and approval of some of the minority stockholders of the Pitts- 
burgh Plate-Glass Company, for the express purpose of, protecting 
the interests of the company; and there is no proof that the firm 
of J. B. Ford & Co. intended to operate the Tarentum works in 
competition with or to the prejudice of Creighton. The proposal to 
consolidate the two works came from the Pittsburgh Plate-Glass Com- 
pany, and not from J. B. Ford & Co. In fact the firm did not at first 
appear to be inclined to entertain the proposal, Mr. Pitcairn being on 
the eve of going abroad for his health, and Mr. J. B. Ford preferring 
to have the Tarentum works operated independently of any other. 
However, an offer being invited from J. B. Ford & Co., negotiations 
were begun, and terminated as already stated. There is no proof 
of fraud in the transaction, or of misrepresentation. J. B. Ford 
& Co. refused to disclose the cost of Tarentum, because they might 
want to sell it, or organize another company. This refusal, and 
the reasons for it, were publicly made at the stockholders’ meet- 
ing of September 6, 1886, and the request for a statement of the 
cost was not pressed. No facts are proved by which a resulting 
trust can be established in favor of the Pittsburgh Plate-Glass 
Company. J.B. Ford & Co. built the Tarentum works with their own 
money, and on their own credit and risk; nor did they make them- 
selves trustees by any wrongful acts of their own. They did not use 
the property or the credit of the Pittsburgh Plate-Glass Company, 
nor were they under any obligation, legal or equitable, which pro- 
hibited them from erecting the new works, and consolidating them 
with the Creighton works, on terms which have proved to be equally 
beneficial to all the parties concerned. The purchase of Taren- 
tum appears to have been ratified and settled, and no further ob- 
jection was made in reference to it until the negotiations were set 
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on foot for the acquisition of what are known as the Ford City 
works. 

2. The purchase of the Ford City works. In the summer of 
1887 the defendants, being then stockholders, and, with the excep- 
tion of J. B. Ford, directors, of the Pittsburgh Plate-Glass Com- 
pany, in view of the existing and prospective condition of the 
plate-glass business, concluded that additional works for its manu- 
facture were needed. Creighton and Tarentum were behind with 
their orders, and could not supply the demand for their products. 
The making of plate glass in the United States was a compara- 
tively new enterprise, and the home production did not equal one- 
half of the home consumption. J. B. Ford had been a pioneer in 
the business, and he and his codefendants, seeing the impossibility 
of the Pittsburgh Plate-Glass Company retaining a monopoly of the 
business, and the certainty of an increased importation of the 
foreign article, were of the opinion that additional works should 
be erected. The profits which had been already realized by the 
company on a watered stock of several hundred thousands of dollars 
would, the defendants thought, be sure to excite competition, and 
that it would be wise for the company to make provision for meet- 
ing such competition by adopting new machinery and appliances 
for reducing the first cost of production. So strongly convinced 
were the defendants of the necessity of extending the company’s 
works that they began to look around for a suitable location for 
the buildings, and had selected a place in Armstrong county, Pa., 
and secured options for the purchase of several hundred acres of 
land. It had already come to the knowledge of John Pitcairn that 
certain parties in Philadelphia and Pittsburgh had contemplated 
the organization of glass works near the latter city, which would 
come into direct competition with the Pittsburgh Plate-Glass. 
works. Such being the condition of things, a special meeting of 
the board of directors of the company was held on September 8, 
1887, at which the following preamble and resolution were adopted, 
and a special meeting of the stockholders was called for the 20th 
of September, 1887, to consider the same: 

“Whereas, in the judgment of the board the present condition and prospects 
of the plate-glass business, and the position of this company in relation 
thereto, are such as to render it expedient that the company should as quickly 
as possible erect additional works at such point as shall be determined, and: 
with this view inquiries have been made looking to the securing of an eligi- 
ble location: 

‘Resolved, that the board recommend to the stockholders the erection of 
additional works, of a capacity not less than 300,000 feet per month, at such 
point as shall be selected by the stockholders or directors.” 

In pursuance of the call a special meeting of the stockholders 
was held on September 20, 1887, at which the recommendation of 
the board was fully discussed and rejected, the plaintiff being most 
earnest in his opposition thereto, and pointing out that under its 
charter the company had no power to manufacture plate glass 
outside of Allegheny county. At this meeting, and before the vote- 
was taken, the defendants, being the owners of a majority of the- 
stock, notified the stockholders present that they would not vote their 
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stock, but leave the adoption or rejection of the recommendation 
of the board to the decision of the minority stockholders, as the de- 
fendants did not wish to compel a compliance with their own opin- 
fon against a majority of the minority. The proceedings of this 
meeting, and the good faith of the defendants in calling it, have 
been severely criticised by the counsel for the plaintiff, but the 
weight of the testimony satisfactorily proves that the question of 
building the new works by the company was fairly left to the 
minority stockholders, and that the recommendation of the de- 
fendants was honestly made. The advice of the board having been 
refused, J. B. Ford and John Pitcairn determined to go on with 
the Ford City works, and took into partnership with them their 
three codefendants, Edward Ford, Emory L. Ford, and Artemus 
Pitcairn, assigning to each of the last three a one-ninth interest, 
and taking for each of themselves three-ninths interest in the 
undertaking. The interests of the defendants in the Pittsburgh 
Plate-Glass Company were so large at this time as to exclude 
all idea of their intention to depreciate their value or to diminish 
their profits. On the contrary, they had the strongest motive to 
protect their interests, to make them still more profitable, and to 
ward off competition as long as possible. Having purchased the 
required land, they proceeded to build the works with their own 
capital and on their own credit, with the knowledge of and with- 
out objection from the plaintiff or any other minority stockholder. 
At the stockholders’ meeting on January 22, 1889, after the Taren- 
tum and other business had been disposed of, a committee was ap- 
pointed, consisting of the same five members who had acted on 
the Tarentum committee, and who were adverse to the further ex- 
tension of the company’s works, “to negotiate with J. B. Ford & 
‘Co. for a transfer of the plate-glass works located at Ford City,” and 
to report the termsataspecial meeting of the stockholders to be called 
by the president of the company at the request of the committee. 
This committee held several sessions to consider the subject re- 
ferred to them. The first offer of J. B. Ford & Co. was to sell the 
new works for $1,500,000 in the glass company’s stock at par, with 
the condition that they would sell the one-half of this stock to the 
stockholders of the company at par. As they had done in the sale 
of Tarentum, J. B. Ford & Co. refused to give the committee a state- 
ment of the cost of the Ford City works, and for similar reasons, 
but they did finally impart to the committee in confidence the best 
estimate of what the works would cost when finished. Subsequent- 
ly this offer was modified to this effect: that the defendants would 
sell the works completed for $750,000 in stock of the company at 
par, and $750,000 in bonds secured by a mortgage, and payable in 
three, four, and five years, which offer was reported favorably by 
the committee to a special meeting of the stockholders held on 
April 9, 1889, which, after a prolonged discussion on the report, 
adjourned to meet on the 16th of April, 1889, when the report 
was accepted, and a resolution was adopted to have the charter 
of the company amended, authorizing it to manufacture its prod- 
acts in other places than Allegheny county. Before the vote was 
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taken on the adoption of the report, the announcement was made 
that J. B. Ford & Co. would refrain from voting their stock, which 
constituted a majority of the whole issue, until the result of the vote 
by the minority stockholders should be known, when it would be 
cast with the majority of the minority, in order to constitute a 
legal vote. The total vote cast was 17,880, of which number 16,706 
were in favor of the resolution to adopt the report of the com- 
mittee, and 1,174 opposed; 2,120 shares not voting. At this meet- 
ing J. B. Ford & Co. agreed that $750,000, received by them in 
part payment of the Ford City works, should not participate in the 
profits of the Pittsburgh Plate-Glass Company for the year 1889. 

On April 17, 1889, a stockholders’ meeting was called by the 
board of directors to be held on June 18, 1889, for the purpose of 
voting on the increase of the capital stock of the company and the 
issuing of bonds for the purchase of the Ford City works. In the 
mean time—May 8, 1889—the plaintiff had filed his bill, and be- 
fore the day appointed for the next meeting of the stockholders J. 
B. Ford & Co. addressed a letter to each stockholder, stating, in sub- 
stance, that they were willing to rescind the contract for the pur- 
chase of the Ford City works if a majority of the minority stockhold- 
ers sympathized with, or were in favor of, prosecuting the plaintiffs 
suit. At the stockholders’ meeting, on June 18, 1889, the vote in 
favor of increasing the capital stock was 17,205, and no votes were 
cast in the negative. The Pittsburgh Plate-Glass Company took 
possession of the Ford City works on July 1, 1889, and have re- 
mained in possession since that date. 

The purchase of the Ford City works, up to the close of the evi- 
dence as set out in the record, has been highly advantageous and 
remunerative to the Pittsburgh Plate-Glass Company. Notwith- 
standing the great increase in the number of shares issued to pay 
for Tarentum and Ford City works, their market price continued 
to advance until it had reached the figure of $200 per share. 
The cost of the Ford City works was about $1,200,000, and when 
it is considered that, in addition to the outlay of money, the de- 
fendants also contributed their time, practical experience, and in- 
telligent personal supervision from the beginning to the completion 
of the works, and were also subjected to the risks of failure, the 
price ultimately received by them does not appear to be excessive. 
It is true that the stock paid to them at par had been selling 
at a premium, but it does not follow that, if the new issue had been 
thrown on the market in bulk, the premium would have been main- 
tained. The defendants assumed the risk and labor of the enter- 
prise, and were entitled to a reasonably liberal profit. 

The proofs fail to sustain the charge of conspiracy and com- 
bination. The defendants acted openly, and made no false repre- 
sentations. They afforded the company the opportunity of build- 
ing the works, and advised them of the necessity of doing so, and 
gave notice that if the company did not build they would. As ma- 
jority stockholders of the Pittsburgh Plate-Glass Company the 
defendants were more deeply concerned in the prosperity of that 
company than were the plaintiff and those who agreed with him. 


BARR vV. PITTSBURGH PLATE-GLASS CO. 271 


The defendants did not use any of the property of the company 
or employ its credit in the erection of the Ford City works, and 
here, as in the case of the Tarentum purchase, the proof does not 
establish a resulting trust, or a trust ex maleficio. There was 
no conspiracy or combination to compel the purchase of the de- 
fendants’ works, either at Tarentum or in Armstrong county; nor 
was the price paid for either one of the properties so large as to 
give the defendants an excessive or exorbitant profit on their 
actual outlay of money, time, and labor. There has been no proof 
of fraud in these transactions, nor of a misuse of the power and 
influence of the defendants, as majority stockholders, to deprive 
the minority stockholders of any right. 

It has been settled that a director of a joint-stock corporation 
may make a valid contract with the corporation of which he is a 
member, provided that, in doing so, he deals fairly and honestly to- 
wards the stockholders who have appointed him their agent. Oil 
Co. v. Marbury, 91 U. 8. 587; Leavenworth County Cow’rs v. Chi- 
cago, R. I. & P. Ry. Co., 134 U. S. 688, 10 Sup. Ct. Rep. 708. The 
Tarentum and the Ford City works were the property of the de- 
fendants, and were bought by the Pittsburgh Plate-Glass Company 
with a full knowledge of all the circumstances under which they 
had been erected, and it is evident that the company has not been 
injured, but has been greatly benefited, by their acquisition. It 
must not be overlooked, too, that in reference to the purchase of 
Tarentum the proceedings to set it aside, or to alter the terms 
thereof, were not taken until after the lapse of more than two years 
from the execution of the contract,—a delay which, of itself and 
unexplained, might be fatal to that portion of the plaintiff’s com- 
plaint. Oil Co. v. Marbury, supra. 

The plaintiff’s solicitor now asks that his client shall be re- 
lieved from the payment of costs in the event of the decree below 
being affirmed, on the assumption that he has made an honest 
effort to redress what he considers to be wrongs against his com- 
pany, and to enforce a restitution of enormous profits made by the 
defendants out of the company. The authorities cited in support 
of this request are Trustees v. Greenough, 105 U. S. 527; Warrell 
v. Railroad Co., 180 Pa. St. 600, 18 Atl. Rep. 1014. These were 
cases, however, in which a fund had been recovered, or property 
had been saved by the litigation, and the court allowed the ex- 
penses as between solicitor or attorney and client to be paid out 
of the fund. In each case the statutory costs had been given to 
the prevailing party. But here the plaintiff has not succeeded in 
proving his charges, and the rule appears to be settled that, where 
a bill charges fraud, and the bill is dismissed, the plaintiff must 
pay the costs. Fisher v. Boody, 1 Curt. 206. 

The decree of the circuit court is affirmed. 
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(7 Fed. 111, — U. S. App. —.) 


DB LA VERGNE REFRIGERATING MACH. CO. v. MONTGOMERY 
BREWING CO. et al 


(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 129. 


MeEcwHanics’ LrEns—ENFORCEMENT—LIMITATION—INCUMBRANCERS. 

Code Ala. § 3041, providing that all mechanics’ liens arising under that 
chapter shall be deemed lost unless suit for the enforcement thereof is 
commenced within six months after the maturity of the entire indebted- 
ness secured thereby, refers only to a suit against the owners; and a lien 
is not lost, where such suit is brought in time, by a failure to make certain 
incumbrancers parties thereto until more than six months, and the only 
effect of this omission is to leave open the question of priority between 
the two liens, for section 3030 declares that all persons interested in the 
matter in controversy “may” be made parties, “but such as are not made 
parties shall not be bound by the judgment or proceeding therein.” 


Appeal from the Circuit Court of the United States for the 
Middle District of Alabama. 

In Equity. Suit by the De la Vergne Refrigerating Machine 
Company against the Montgomery Brewing Company and others 
to foreclose a mechanic’s lien. A demurrer to the bill was over- 
ruled. 46 Fed. Rep. 829. The bill was subsequently amended, 
Was again demurred to, and the demurrers sustained. Thereafter 
the bill was dismissed. Complainant appeals. Reversed. 

Statement by TOULMIN, District Judge: 


Appellant, complaining below, filed its bill of complaint on the equity side 
of the circuit court of the United States for the middle district of Alabama, 
seeking to enforce, as a material man, a lien upon certain ice-making ap- 
paratus furnished by it to the Montgomery Brewing Company, and on the 
land upon which the machinery was located. It shows a contract between 
the parties, under which the apparatus was furnished and erected, and that 
the price to be paid was $32,000, payable as follows: $8,000 on delivery of 
the machine and materials on the said premises, £8,000 on the completion 
of the erection of the machine ready for work,—and at the same time two 
promissory notes, for $8,000 each, to be dated May 1, 1890, bearing interest 
at 6 per cent. per annum, and payable, one on November 1, 1890, and one 
on May 1, 1891. That the machinery was furnished pursuant to contract, 
and that the work of construction was completed on the 26th day of June, 
1890, in all respects as agreed upon, and that the brewing company then 
accepted it, and has since continued to operate it. The first installment of 
$8,000 was paid, and also sundry amounts aggregating $3,460.55; but the 
balance of said $32,000, namely, $20,539.45, is still due and unpaid. It is 
further alleged that the De la Vergne Company had filed in the office of the 
judge of probate of Montgomery county, within the prescribed tine, a veri- 
fied statement of its claim, as required by said statutes. The prayer of the 
bill was that the lien be enforced by a sale of the property. The bill was 
filed against the Montgomery Brewing Company within six months from the 
accrual of the cause of action. 

The bill was amended June 8, 1891, by alleging that the brewing company 
had, on the ist day of November, 1889, executed a mortgage “on the lot or 
parcel of land upon which complainant is undertaking to assert its lien, 
together with the tenements, hereditaments, and rights thereunto apper- 
taining, that were in existence at the date of its execution, as well as 
those that might be acquired,” to Henry C. Tompkins, J. W. Dimmick, and 
A. M. Baldwin, as trustees; said mortgage securing an issue of $50,000 
of bonds. The brewing company and the trustees each demurred to the bill 
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as amended; and insisted that the right to enforce the lien, as against the 
trustees, had been lost, because they had not been made parties to the bill 
within six months after the claim of the complainant had accrued. The court 
sustained the demurrers, and held that the complainant was barred by its 
failure to join the trustees as defendants within six months after the claim ac- 
crued. This decree bears date July 22, 1892, and directs that, unless the 
complainant should further amend its bill ‘on or before the first day of the 
next term of this court,” the same should stand dismissed, etc. At the next 
term, on the 16th day of January, 1893, a decree was rendered, dismissing the 
bill. From that decree this appeal was taken. 


Roquemore, White & Dent, Jefferson Falkner, and John M. Chil- 
ton, for appellant. 


Tompkins & Troy, for appellees, cited the following authorities: 


Story, Eq. Pl. § 187; 1 Pom. Eq. Jur. § 114; 6 Amer. & Eng. Enc. Law, 
p. 731; Pom. Rem. & Rem. Rights, (2d Ed.) § 247; Bank v. Freese, 26 N. J. 
Eq. 453; Huggins v. Hall, 10 Ala. 283; Bell v. Hall, 76 Ala. 546; Crowl v. 
Nagle, 86 lll. 437; McGraw v. Bayard, 96 Ill. 146; Hamilton v. Dunn, 22 Il. 
259; Clarke v. Boyle, 51 Ill. 105; Bannon v. Thayer, 24 Ill. App. 428; Associa- 
tion v. Taylor, 25 Dl. App. 429; Welch v. Porter, 63 Ala. 225; Tied. Real 
Prop. $$ 3, 4; Green v. Phillips, 26 Grat. 752; Pierce v. George, 108 Mass. 78; 
Crane v. Brigham, 11 N. J. Eq. 29; Quinby v. Paper Co., 24 N. J. Eq. 260; 
Wimberly v. Mayberry, 94 Ala. 240, 248, 249, 10 South. Rep. 157; Wilson’s 
Adm’r v. Holt, 91 Ala. 204, 8 South. Rep. 794. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


TOULMIN, District Judge, after stating the case, delivered me 
opinion of the court. 

The question presented to the court for its decision is whether, un- 
der the statutes of Alabama relating to the liens of material men, 
a lien shall be deemed lost unless all persons, as mortgagees or 
other incumbrancers, interested in the property charged with the 
lien, are made parties to the suit for the enforcement thereof 
within six months after the maturity of the indebtedness. The 
sections of the statute bearing upon the question are as follows: 


“See. 3018. Lien Declared. Every mechanic or other person, who shall do 
or perform any labor upon, or furnish any material, fixtures, engine, boiler 
or machinery for any building or improvement on land, or for repairing the 
game, under or by virtue of any contract with the Gwner or proprietor thereof, 
or his agent, trustee, contractor or subcontractor, upon complying with the 
provisions of this chapter, shall have a lien therefor on such building or im- 
provement, and on the land on which the same Is situated, to the extent in 
ownership of all the right, title and interest owned therein by such owner 
or M and in area of the entire lot or parcel of land if in a city, town 
or village 

“Sec. 3019. Priority of Lien. Such lien, as to the land, shall have priority 
over all other liens, mortgages or incumbrances created subsequently to the 
commencement of the work on the building or improvement, or repairs 
thereto; and, as to the building or improvement, it shall have priority over 
all other lens, mortgages or incumbrances, whether existing at the time of 
the commencement of such work, or subsequently created; and the person 
entitled to such lien may, when there is a prior lien, mortgage or incumbrance 
on the land, have it enforced by a sale of the building or improvement 
under the provisions of this chapter, and the purchaser may, within a reason- 
able time thereafter, remove the same.” 

“See, 3030. Parties to Such Actions. In such actions, all persons interested 
in the matter in controversy, or in the property charged with the lien may 
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be made parties; but such as are not made parties shall not be bound by 
the judgment or proceeding therein.” 

“Sec. 3041. Limitation. Except in cases hereinafter provided, all liens aris- 
ing under this chapter shall be deemed lost, unless suit for the enforcement 
thereof is commenced within six months after the maturity of the entire 
indebtedness secured thereby.” 


Our opinion is that section 3041 has no application to incum- 
brancers, but refers only to suits against the owner or proprietor. 
The proceeding as to incumbrancers is governed by section 3030, 
which confers upon the material man the right either to join 
incumbrancers or to omit them. He is authorized, but not re- 
quired, to make them parties. Trammell v. Hudmon, 78 Ala. 224. 
If suit for the enforcement of the lien be commenced against the 
owner or proprietor within six months after the maturity of the 
indebtedness secured by it, the lien is not lost; and our opinion 
is that incumbrancers may, at any subsequent time, be made par- 
ties to the proceeding. The object of making them parties is to as- 
certain and adjust the priorities in the property charged with the 
lien, and to make the judgment in the proceeding binding on them. 
The effect of not making them parties is simply to exempt them 
from being concluded by the judgment. The statute declares, “Such 
as are not made parties shall not be bound by the judgment.” It 
seems clear to us that the effect of not making them parties is not 
to lose the lien. 

The Illinois cases cited by the counsel for the appellees have no 
application here. Reference to them will show that the court was 
construing a statute of that state which, the court say, requires 
that material men shall enforce their rights against all parties 
(creditors or incumbrancers) having, or claiming to have, an in- 
terest in the premises, by suit to be commenced against them within 
six months, and that the law means that parties having an interest 
shall be the parties to the suit. The statute of Alabaina contains no 
such provision. The inchoate lien given by the statute has no force 
and vitality unless it is followed up by a proper filing for record, and 
suit commenced for its enforcement within six months after the 
maturity of the indebtedness, and is prosecuted to final judgment. 
If these steps be taken as prescribed, the lien becomes fixed as to 
time and extent, and the amount of indebtedness for which it is 
security determined. These proceedings, however, do not bind 
any person interested in the property charged with the lien, unless 
such person is made a party to the suit. Such person is not con- 
cluded by the judgment, which is evidence of the facts it ascertains 
only against parties to the record. But the lien ascertained and 
fixed by these proceedings is no less a lien although a priority be- 
tween this and other liens or incumbrances on the property may 
have to be settled. The suit for the enforcement of the lien must 
be commenced within six months after the maturity of the in- 
debtedness, which is a condition precedent to fixing the lien, but 
the settlement of the priority of liens is not limited to any such 
period. The lien declared by the statute is on the building or 
other improvement put on the land, and on the land, to the ex- 
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tent of all right, title, and interest of the owner or proprietor; and 
any decree rendered condemning the land to the satisfaction of 
the lien would extend to the entire property, but would be sub- 
ordinate to the mortgage lien on the land, as it existed before the 
statutory lien attached. Wimberly v. Mayberry, 94 Ala. 240, 10 
South. Rep. 157. “The mortgagee’s lien is superior and prior as to 
the property covered by the mortgage before the material man’s 
lien attached, and subordinate to the lien given to the material 
man for what he added; and so the lien of the material man is 
upon the whole property, but subordinate to the mortgage, as to 
the property covered by the mortgage when his lien attached. 
This is the condition of the property, and the relative rights of 
both, as fixed by the statute; and the only question is as to the 
power of a court of equity to preserve, adjust, and enforce the re- 
spective rights of all. When the jurisdiction of a court of equity 
is invoked, all parties in interest may be made parties; and the 
court, by reason of its elastic power, has authority to so frame 
its orders and decrees as to ascertain, adjust, and protect every in- 
terest and priority.” Wimberly v. Mayberry, supra. By express 
provision of the statute, the lien of a material man or mechanic 
may be enforced in equity without alleging or proving any special 
ground of equitable jurisdiction. Code Ala. § 3048. The lien to 
be enforced is against the “owner or proprietor,” and other per- 
sons interested in the property, whether as mortgagees or other in- 
cumbrancers, are proper, but not necessary, parties. Their inter- 
ests are not necessarily involved in the issue to be determined in 
the suit for the enforcement of the lien, and they are not necessarily 
to be affected by the judgment in the proceedings. The statute ex- 
pressly declares that they are not bound by the judgment unless 
they are made parties. Id. § 3030. 

We have thus disposed of the question presented by counsel in 
oral argument and briefs, but we notice that under the terms of the 
contract the entire indebtedness did not become due until the ist 
May, 1891, and that, by election of the complainant, on account of 
the default of the brewing company in complying with the terms of 
its contract, the indebtedness did not become due until Decem- 
ber 24, 1890; and as the amended bill making the mortgagees par- 
ties was filed on May 10, 1891, the suit against the mortgagees 
was in fact instituted within six months after the maturity of the 
indebtedness. 

The decree of the court below, dismissing the bill as amended, 
not being in accordance with the views herein expressed, it fol- 
lows that the cause should be reversed and remanded, with in- 
struction to overrule the demurrers, and further proceed in the 
cause as right and equity may require; and it is so ordered. 


276 C. C. A. REPORTS, vol. 6. 


(57 Fed. 115, — U. 8. App. —.) 
EDDY et al. v. LETCHER. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 163. 


RartRoaD CoMPANIES—NEGLIGENCE—ACCIDENT TO TRAINS. 

A railroad company which had the right to run its trains into a certain 
town over the tracks of another «ompany, then in the hands of receivers, 
duly notified the yard master of the latter nt that place that an extra 
train would arrive about 10 A. M. on a certain day. The yard master 
communicated this intelligence to the foremen of the several switching 
engines, but the fureman of one engine neglected to notify his engineer; 
and the latter, while locking backward at the cars in his charge, ran 
his engine into the extra, thereby killing a passenger. Held, that the 
receivers were liable for the death, and this notwithstanding the fact that 
the extra was so late that, under the rules of the yard, the switch en- 
gine had a right to occupy the tracks, for the want of notice prevented 
the keeping of a proper lookout. 


Appeal from the Circuit Court of the United States for the 
Northern Division of the Eastern District of Missouri. 

In Equity. Suit by the Mercantile Trust Company against the 
Missouri, Kansas & Texas Railway Company, in which George A. 
Eddy and H. C. Cross were appointed receivers. Annie Letcher 
intervened, claiming damages for the death of Harvey Letcher, in- 
tervener’s husband, alleged to have been caused by negligence of 
the receivers’ employes. Decree for the intervener. The receiv- 
ers appeal. Affirmed. 

Statement by SHIRAS, District Judge: 


The appellants in this proceeding, Messrs. Eddy and Cross, are the receiv- 
ers of the Missouri, Kansas & Texas Railway. The St. Louis & Hannibal 
Railway Company, by a written contract between that company and the ap- 
pellants us receivers, had secured the right to run its train over the tracks 
of the Missouri, Kansas & Texas Kailway into the city of Hannibal, Mo., 
from the point where the roads of the two companies intersected at a junc- 
tion ahout three miles southwest of Hannibal. 

On the 2d of August, 1890, the St. Louis & Hannibal Railway Company ran 
a special excursion train from Gilmore to Hannibal, arriving at the latter 
place about 10:40 A. M. When this train had ucarly reached the Union Depot 
in Hannibal, and was upon the track of the Missouri, Kansas & Texas Rail- 
way, a collision occurred with a switch engine belonging to the latter com- 
pany, and operated by the appellants as receivers thereof; and one Harvey 
Letcher, a passenger on the excursion train, was killed. Annie Letcher, the 
widow of Harvey Letcher, thereupon filed an intervening petition in the 
foreclosure proceedings wherein the appellants have been appointed receiv- 
ers, claiming damages against the receivers, upon the ground that the col- 
Hsion and consequent death of her husband was due to negligence on part 
of the employes of the reccivers in charge of the yard and switch engine 
of the Missouri, Kansas & Texans Company at Hannibal. The questions aris- 
ing out of the issues thus created were sent to a master for hearing and re- 
port, hefore whom a large amount of testimony was taken. 

The master, among other findings of fact, reported the following as estab- 
lished by the evidence: “That early in the day of the fatal collision the train 
master of the Short Ane Company notificd the yard master of the M., K. & 
T. Company, as it was his duty to do, that an extra passenger train would 
be run into Hannibal by the Short Line Company on that day, and that it 
would reach the Union Depot at about 10 o'clock A. M. Thereupon the yard 
master of the M., K. & T. Company notified the foreman of each of the sev- 
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eral switch engines in the M., K. & T. yards, including the foreman of switch 
engine No. 91, of the existence of this extra train for that day, and of the 
time at which it was expected to arrive and pess through the yards. This 
information, however, the foreman of the crew in charge of said switch 
engine No. 91 failed to communicate to his engineer, the latter in fact having 
no knowledge whatever of the existence of the excursion train until the mo- 
ment of the collision. During the time his train, which consisted of ten 
freight cars, was passing down the yard towards the Union Depot, immedi- 
ately before the collision, the engineer in charge of this switch engine was 
leaning partly out of his cab window, looking back for signals from others 
of his crew. He did not see the Short Line engine ahead of him until noti- 
fied by his fireman, when he turned, and saw that the two engines were 
then not more than twenty-five or thirty feet apart. His station being on 
the inside of the curve as the train moved forward, he could have seen the 
Short Line engine as ‘it moved from behind the M., K. & T. passenger train 
towards him at a time earlier than the position of his fireman on the other 
side of the engine enabled the latter to discover it, but was still looking back 
at the time his fireman discovered the danger. On being notified by the 
fireman he immediately applied the brakes, reversed his engine, and took 
hold of the throttle to give her steam; but just at that moment the two en- 
gines struck.” 

The conclusion of the master in favor of the right of recovery on part of 
the intervener wns affirmed by the court upon the ground that the proximate 
cause of the accident was the failure to give the engineer of the switch 
engine notice of the expected arrival of the excursion train. 

From the judgment rendered in favor of the intervener, the receivers have 
appealed to this court. 


George P. B. Jackson, (John Montgomery, Jr., on the brief,) for 


appellants. 
James P. Wood, for appellee. 


Before SANBORN, Circuit Judge, and NELSON and SHIRAS, 
District Judges. 


SHIRAS, District Judge, (after stating the facts.) It does not 
seem necessary to enter upon any extended discussion of the 
evidence in order to show that the conclusion and judgment of 
the court below are correct, and must be affirmed. When the St. 
Louis & Hannibal Company determined to run an excursion train 
to Hannibal, certainly common prudence required that notice of 
the coming of this extra train should be given to the parties 
in charge of the yard and depot grounds at Hannibal. If the com- 
pany had sent this extra train to Hannibal without giving notice 
of its coming, and a collision had occurred with another train 
in the yard at Hannibal, it would be clear that the fault would 
lie at the door of the St. Louis & Hannibal Company. In fact, 
notice of the coming of the train was sent to the depot master at 
Hannibal. The purpose ofthe notice was that parties in charge 
of other trains or engines might be warned of the coming of the 
excursion train, and thus be enabled to do whatever was necessary 
to prevent a collision with the incoming train. The sending of the 
notice would be of no effect unless it was communicated to the 
parties handling the engines at the yard. It was sent to the proper 
person in the first instance, to wit, the yard master at Hannibal. 
He, in turn, communicated it to the foremen of the several switch 
engines, but the foreman of switch engine No. 91 did not notify the 
engineer in charge of that engine, and he was permitted to engage 
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in the work of switching in the yard and upon the track upon 
which the excursion train was coming, without being notified of 
the fact that an excursion train was coming in, and was fully due 
to arrive at the station. Certainly those who were upon engine 
No. 91 and those who were upon the excursion train were thus 
subjected to a danger of collision which would have been avoided 
if the engineer of No. 91 had been notified of the coming of the 
excursion train. 

The subjecting the parties upon these trains to a risk which 
could have been so easily avcided was certainly negligence, for 
the consequences of which the receivers must be held liable. 

If the engineer had been notified of the coming of the ex- 
cursion train he would undoubtedly have kept a lookout for its ap- 
proach, and would have run his engine at a speed commensurate 
to the risk, even if it be true that he had the right of way as 
against the excursion train, as is claimed on behalf of appellants. 

Even if the fact be that the excursion train did not arrive at the 
notified time, and was so late that, under the rules of the yard, the 
switch engines could rightfully be put to work in switching within 
the limits of the yard, nevertheless it was the fact that the ex- 
cursion train was liable to arrive at any moment. If a switch en- 
gine went upon the track upon which the excursion train was 
coming, thereby a liability to collision would be caused, and that 
undeniable fact called for the exercise of due watchfulness on 
part of those in charge cf the engine that did go upon the track 
upcn which the excursion train was approaching. 

The facts show that a proper lookout for the approaching train 
was not kept by those in charge of engine No. 91, which, in turn, 
was due to the failure on part of the foreman to nctify the engineer 
of the fact of the coming of the excursion train. The facts show 
negligence in the management of the switch engine, which aided in 
causing the accident, and for the consequences thereof the ap- 
pellants were rightly held liable. 

Affirmed. 





(57 Fed. 118, — U. S. App. —.) 
DAVIS et al v. CAPITOL PHOSPHATE CO. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 151. 


EUBDIC Lanps — RAILROAD GRANTS — INDEMNITY SELECTIONS — WHEN TITLE 
ASSES. 

Under Act Cong. May 17, 1856, (11 Stat. 15,) granting certain lands to 
the state of Florida in aid of railway construction, and providing thant if, 
when the routes of the railroad were definitely fixed, the United States 
had sold any of the granted sections, or the right of pre-emption had 
attached thereto, an agent or agents appointed by the governor might 
select other land in lieu thereof within prescribed limits, subject to the ap- 
proval of the secretary of the interior, the state acquired no title to lands 
so selected by the agent until the approval of such selection by the secre- 
tary of the interior. Wisconsin Cent. R. Co. v. Price Co., 10 Sup. Ct. Rep. 
341, 133 U. S. 496, followed. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill for an injunction by John L. Davis and George 
L. Eastman against the Capitol Phosphate Company. From an 
order dissolving a temporary injunction and Sees the bill, 
complainants appeal. Affirmed. 

Statement by LOCKE, District Judge: 


This was an action brought in the circuit court of Marion county, Mla., 
by a bill praying an injunction to restrain defendant from mining phosphates 
and cutting timber upon the south half of section 25, township 14 S., range 
19 E., of that state. The bill alleged the complainants to be owners in fee 
simple of the land, and in possession of it. A temporary injunction was 
granted by the state court, but upon application of defendant the case was 
removed to the United States circuit court, as one involving the validity of 
the laws of the United States. Upon a hearing upon a motion to dissolve the 
injunction, the several deeds of conveyance upon which the complainants 
based their title, and exhibits and affidavits in behalf of the respondent, were 
filed, whereupon it was ordered that the injunction be dissolved, and the bill 
dismissed. From this order an appeal was taken, assigning as error that the 
court erred in holding that the claim of defendant under mineral rights was 
superior to the rights of complainants under the grant of land by the act 
of congress of May 17, 1856, and in dissolving the injunction and dismissing 
complainants’ bill. It appears from the several] exhibits herein that complain- 
ants claim under mesne conveyances from the Florida Railroad Company 
through several parties, the title of that company coming, it is claimed, 
through the act of congress of May 17, 1856, granting certain lands to the 
states of Florida and Alabama for the purpose of aiding in the construction 
of certain railroads. 11 Stat. 15. The language of that act is, as far as neces- 
sary for the purposes herein: “Be it enacted * * * that there be and is 
hereby granted to the state of Florida for the purpose of aiding in the con- 
struction of railroads from St. John river at Jacksonville to the waters of 
Escambia bay, at or near Pensacola; and from Amelia island on the Atlantic 
to the waters of Tampa bay, with a branch to Cedar Keys on the Gulf of 
Mexico, and also a railroad from Pensacola to the state line of Alabama, in 
the direction of Montgomery, every alternate section of land designated by 
odd numbers for six sections in width on each side of each of said roads and 
branch. But in case it shall appear that the United States have, when the 
lines or routes of said roads are definitely fixed, sold any section or any parts 
thereof granted as aforesaid or that the right of pre-emption has attached to 
the same then it shall be lawful for any agent or agents to be appointed by 
the governor of said state to select, subject to the approval of the secretary 
of the interior, from the lands of the United States nearest to the tiers of 
sections above specified so much land in alternate sections or parts of sections, 
as shall be equal to such lands as the United States have sold. or otherwise 
appropriated or to which the rights of pre-emption have attached as aforesaid; 
which lands (thus selected in lieu of those sold and to which pre-emption 
rights have attached as aforesaid, together with the sections and parts of 
sections, designated in odd numbers as aforesaid and approprinted as afore- 
said) shall be held by the state of Florida for the use and purpose aforesaid: 
provided, that the land to be so located shall in no case be further thon fif- 
teen miles from the lines of said railroads and branch, and selected for and 
on account of each of said roads and branc 


W. S. Bullock, for appellants. 
Robert M. Smith, for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


LOCKE, District Judge, (after stating the facts.) It is admitted 
that the state by proper legislation conveyed any rights which had 


280 C. C. A. REPORTS, vol. 6. 


been derived from the congressional grant to the railroad company. 
The bill of complainants must depend upon the validity of their 
title from the railroad company, and not the weakness of the de- 
fendant’s; so, if their title is not well founded, it will not be nec- 
essary to make further examination of the case. It is shown by 
the certificates of the receiver of the United States land office for 
that district and of the commissioner of the general office herein 
filed that the land in question is embraced in the 15-miles indemnity 
limits, which had been withdrawn from entry and sale by direc- 
tion of the secretary of the interior March 16, 1881, and had been 
selected as such indemnity lands April 5, 1887, but that there had 
been no action of the general land office or secretary of the inte- 
rior in confirmation of the selection or looking to its approval or 
rejection. 

The principal question in this case, then, and that which must 
first be determined, is, what rights were given under the act of 
congress to the state, and by the state to the railroad company, 
to lands not within the 6-mile grant, but within the 15-mile indem- 
nity limit, by selection as indemnity lands, but before the approval 
of such selection by the secretary of the interior? This exact 
question was before the supreme court in the case of Wisconsin 
Cent. R. Co. v. Price Co., 133 U. 8. 496, 10 Sup. Ct. Rep. 341. In 
that case a portion of the lands in question was within the limits 
of the positive grant, 10 sections on each side of the road, and a 
oortion within the so-called “indemnity limits” of 20 miles. The 
language of the grant under whirh those lands were claimed, the 
act of 5th of May, 1864, (13 Stat. 66,) was, as far as any question 
herein, exactly similar to the act of 1856, relied upon by complain- 
ants. It provides: 

“That there be granted to the state of Wisconsin for the purpose of aiding 
in the construction of a railroad * * * every alternate section of public 
tand designated by odd numbers for ten sections in width on each side of said 
road. * * * But in case it shall appear that the United States have, when 
the line or route of said road is definitely fixed, sold, reserved or otherwise 
disposed of, any sections or parts thereof, granted as aforesaid or that the right 
of pre-emption or homestead has attached to the same then it shall be lawful 
for any agent or agents of said state appointed by the governor thereof to 
select, subject to the approval of the secretary of the interior, from the 
lands of the United States nearest to the tiers of the sections above specified 
as much public land in alternate sections as shall be equal to such lands as 
the United States have sold or otherwise appropriated, * * * provided. 
that the lands to be so located shall in no case be further than twenty miles 
from the line of said road.” 

A list of the selections of the lands within the indemnity limits 
—20 miles—had been made, properly authenticated, and forwarded 
to the secretary of the interior, but he had not approved the same 
when the question arose. 

In that case, Justice Field, speaking for the court, says: 

“The lands taxed amounted to eleven parcels of 40 acres each, lying within 
the original sections named in the grant,—that is, within the ten-mile limit 
from the line of the road,—and the remainder were within the indemnity 
limits. So far as the eleven parcels are concerned, the right of the plaintiff 
to them, and to a patent for them, had as early as 1877 become complete 
under the term of the granting act. The line of the railroad had been deg- 
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nitely fixed. * * * The grant was, * * * until such location, a float. 
But when the route of the road was definitely fixed, the sections granted be- 
came susceptible of identification, and the title attached to them, and took 
effect as of the date of the grant, so as to cut off all intervening claims. 
* * * But as to the remainder of the lands taxed, which fell within the in- 
demnity limit, the case is different. For such lands no title could pass, to the 
company not only until the selections were made by the agents of the states 
appointed by the governor, but until such selections were approved by the 
secretary of the interior. The agent of the state made the selections, and they 
had been properly authenticated and forwarded to the secretary of the in- 
terior; but that officer never approved them. * * * The approval of the 
secretary was essential to the efficacy of the selections, and to give to the com- 
pany any title to the lands selected. His action in that matter was not min- 
isterial, but judicial. * * * Until the selections were approved, there were 
no selections in fact; only preliminary proceedings taken for that purpose; 
and the indemnity lands remained unaffected in their title. Until then the 
lands which might be taken as indemnity were incapable of identification; 
the proposed selection remained the property of the United States. The 
government was indeed under a promise to give the company indemnity lands 
in lieu of what might be lost by the causes mentioned, but such promise 
passed no title, and until it was executed created no legal interest which 
could be enforced in the courts.” 


In this case the court had been considering both the legal and 
equitable title of the land in question, and the decision plainly 
denies any title that can be enforced. This, we consider, fully de- 
termines the insufficiency of the title of complainants to support the 
action brought, and it is unnecessary for us to examine the numer- 
ous other questions presented and argued. 

The judgment below is affirmed, with costs. 





—— 


(57 Fed. 125, — U. S. App. —.) 
CINCINNATI, N. O. & T. P. R. CO. v. CLARK. 
(Circuit Court of Appeals, Sixth Circuit. June 22, 1893.) 
No. 81. 


1. MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE—RAILWAY COLLISION— 
ENGINEER'S NEGLIGENCE NOT IMPUTABLE TO FIREMAN 

The neglect of a locomctive engine driver to keep a proper lookout, and 
his consequent faflure to avert a collision caused by the nevligence of 
his employer's vice principal, is not imputable as contributory negligence 
to the fireman of the same engine, who is injured in the collision. 

2. SAME—CONTRIBUTORY NEGLIGENCE OF FIREMAN. 

In the absence of evidence that the fireman of a locomotive saw another 
train in time to notify the engineer, so that he might avoid a collision 
therewith, or that he did not in fact so notify the engineer, a charge 
to the jury, in an action for his death from such collision, is not erro- 
neous because it ignores the question of his contributory negligence. 

8. SAME— FELLOW SERVANTS — TELEGRAPH OPERATOR AND LOCOMOTIVE FIRE- 
MAN. 

A telegraph operator at a way station, whose duty it is, under the gen- 
eral rules of the railway company, to display signals to prevent one train 
following another on the same track too closely, is the fellow servant of 
a locomotive fireman, injured in a collision caused by the operator's 
neglect of such duty. Railroad Co. v. Charless, 2 C. C. A. 386, 51 Fed. Rep. 
567, distinguished. McKaig v. Railroad Co., 42 Fed. Rep. 288, approved. 


In Error to the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 
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At Law. Action by F. A. Clark, administrator, against the Cin- 
cinnati, New Orleans & Texas Pacific Railroad Company, to recover 
damages for the death of W. R. Clark. Verdict and judgment were 
given for plaintiff. Defendant brings error. Reversed. 

Statement by BARR, District Judge: 

This is a suit to recover damages for the death of plaintiff's intestate, W. R. 
Clark, who was killed in a tail-end collision of two trains on the 23d of May, 
1891, near Melville station, Tenn. 

The defendant, the Cincinnati, New Orleans & Texas Pacific Railroad Com- 
pany, ran and operated trains on a single track railroad between the cities 
of Cincinnati and Chattanooga, and had on the night of the 23d of May, 1891, 
two trains running south to Chattanooga. No. 1 was the fast passenger ex- 
press train, which stopped only at a few of the stations, and the other, No. 
7, was the mail passenger train, which was slower than No. 1, and stopped at 
the principal stations and all others when signaled. 

The schedule time made these trains 30 minutes apart at Evansville station, 
and this decreased as they ran south, until by the schedule they were to ar- 
rive at Chattanooga 15 minutes apart,—No. 7 at 9 P. M., and No. 1 at 9:15 
P. M. 

Both trains were on the day of the accident behind their schedule time, 
and from Dayton, a station 20 9-10 miles north of Melville, (the place of the 
collision,) No. 7 was running on the time of No. 1. Train No. 1 caught and 
ran into train No. 7 at Melville station, just as that train had gotten some 
200 feet beyond the station. That train had the proper signal lights out at 
the end, and slowed up to let a passenger get off at Melville. The track as 
these trains ran to Melville station was straight for some distance, say 1,950 
feet, and down grade. 

W. R. Clark, who was the fireman, and Mr. Chapin, who was the engineer, 
on No. 1, seeing a collision inevitable, jumped from their engine, and were 
eas ioe instantly, and Clark hurt so badly that he died in a few 

ays. 

This suit was brought in state court, and removed to this court. After 
removal, plaintiff filed a declaration containing nine counts, alleging negligence 
by the defendant, so as to cover every view which the testimony might possi- 
bly present. There was a trial and a verdict against defendant for $10,000. 


Lewis Shepherd, Edward Colston, and George Hoadly, Jr., for 


plaintiff in error. 
Spurlock & Latimore, for defendant in error. 


Before JACKSON and TAFT, Circuit Judges, and BARR, District 
Judge. 


BARR, District Judge, (after stating the facts.) The defendant 
has taken a writ of error, and has assigned, as we read the record, 
three errors: 

(1) Because the trial court overruled the motion to instruct the 
jury to find for the defendant. 

(2) Because the court erred in the charge on the question of 
plaintiff's intestate’s contributory negligence. 

(3) Because the court instructed the jury that Jenkins, the opera- 
tor at Rathburn, a telegraph station, was not the fellow servant of 
Clark in the performance of his duty in regard to giving the signal 
and holding trains so there should be at least ten minutes between 
them. 

The four subdivisions of error No. 1 cannot be considered as 
separate assignments of error, as they were not excepted to at the 
trial. We presume, however, these subdivisions were only intended 
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to subdivide the argument presented to sustain the general assigned 
error of refusal to give the instruction to find for defendant. 

There were no exceptions to the charge of the court other than 
errors No. 2 and 3; hence this court can only consider the errors 
to the charge reserved at the trial. 

The only exception to the charge of the court is this, viz.: 


“The defendant duly excepted at the time to all that part of the charge 
of the court to the jury to the effect that the operator or signalman at 
Rathburn, in respect to his duty to keep the two trains ten minutes apart, 
was not a fellow servant of the plaintift’s intestate; and to all that part of 
the charge of the court which in substance and effect instructed the jury that 
the plaintiff’s intestate was not guilty of contributory negligence in failing to 
see the obstruction on the track caused by the position of No. 7 thereon, and 
in falling to give notice of the obstruction to the engineer.” 


We need not discuss the first error assigned if neither of the 
others are sustained, because the only other question to be consid- 
ered on this assignment of error would be the proximate cause of 
the death of Clark. The court, under the evidence, should not have 
taken that question from the jury. The court left the jury to de- 
termine the proximate cause of the death, saying that both Chapin, 
the engineer on train No. 1, and Martin, conductor of train No. 7, 
were fellow servants of Clark, and the defendant company was not 
liable for their negligence. 

If, therefore, neither the second nor third assignments of error is 
sustained, the first must be overruled. 

We do not find that the trial court gave, or was asked to give, 
any distinct instruction in regard to the contributory negligence of 
Clark. The court did say to the jury: 

“In my opinion, this whole case centers around the conduct of that dis- 
patcher or operator at Rathburn, or Soddy, as some call it. There is a 
difference in the statements of the witnesses as to what occurred there; some 
of the witnesses swearing to one thing, and some of them to another thing. 
In my opinion, gentlemen of the jury, if you find from proof that the tele- 
graph operator there at Rathburn did not signal this train No. 1, or detain 
it there until the ten minutes had elapsed from the departure of the other 
train, this failure to do so was negligence on the part of the company; that 
he was not a fellow servant of the intestate, but that he was a vice principal 


of the defendant, and therefore the defendant would be responsible for his 
negligence, if any injury resulted from it.” 


And in a subsequent part of his charge the court said to the 
jury: 

“Now, if the proximate cause of the injury was the negligence of this tel- 
egraph operator at Rathburn, and the engineer of the train No. 1 was guilty 
of negligence, why, that would not preclude this plaintiff from recovering. 
Whatever effect it might have in a case between the engineer and the rall- 
road, it would have nothing to do in this case. This man had nothing to do 
with the control of the engine, and if Chapin was ever so negligent in 
controlling that engine, and the injury resulted from the conduct of the train 
dispatcher, why, the plaintiff would still be entitled to recover.” 


The court was correct in telling the jury that Clark had no con- 
trol over the engine, and also in saying, if the negligence of the 
company, through its vice principal, caused his death, the negli- 
gence of Chapin would not preclude a recovery. See Railway Co. 


284 C. C. A. REPORTS, vol. 6. 


v. Cummings, 106 U. S. 700, 1 Sup. Ct. Rep. 493. This was, however, 
not a charge upon the subject of the contributory negligence of 
Clark in not seeing and informing Chapin of the obstruction, in 
time to prevent a collision. But if we assume the language of the 
charge to negative the idea of contributory negligence upon the 
part of decedent, there was, we think, no error. For Clark to 
have been guilty of contributory negligence under the circum- 
stances, he must have seen and known the character of this ob- 
struction in time to notify the engineer, so that he could have 
stopped his train and avoided the collision, and have failed to thus 
notify him; or he must have failed to perform his duty by seeing 
this obstruction in time and notifying the engineer, so that he 
might have avoided the collision. There is not the slightest tes- 
timony tending to prove Clark did actually see this obstruction in 
time to notify the engineer, that he might avoid the collision. 
Indeed, there is not the least evidence to prove that Clark did not 
notify the engineer in time to avoid the collision. Had he seen 
this obstruction and known its character, self-preservation would 
have impelled him to have notified the engineer Chapin of the im- 
pending danger immediately. 

Clark’s principal duty as fireman was to look after the engine, 
and fire the furnace, and his duty as a lookout was secondary to this. 
In the absence of all testimony showing or tending to show that 
he was not thus engaged, or tending to prove that he did not im- 
mediately communicate any information he had, or could have 
had by the greatest diligence, to the engineer, the court was right 
in ignoring the question of his contributory negligence. The tes- 
timony of several witnesses introduced by the defendant company 
was to the effect that they did see on a night selected for that pur- 
pose the signals on train No. 7 when at Melville by looking across. 
the curve in the railroad, a distance of about 2,800 feet, and from 
the end of the curve next Melville, a distance of 1,950 feet, and that 
they continued to see this signal down the straight track all this 
distance of the 1,950 feet. But such evidence as this did not re- 
quire the court to call the attention of the jury to the question of 
Clark’s contributory negligence, especially as he was not requested 
to do so. 

We pass to the consideration of the other assigned error, which 
is the important question, and that is whether Jenkins, the tele- 
graph operator, represented the company as vice principal Rath- 
burn was the last telegraph station passed by these trains before 
the collision at Melville, which is 39-10 miles distant, and there 
is conflict in the testimony as to the time of the passages of these 
trains. There is some testimony tending to prove that train No. 
1 passed Rathburn within two or three minutes after train No. 
7 had left that station, and other testimony tending to show that 
these trains were as much as 10 minutes apart when they passed 
this station. Train No. 1 did not stop at this station, but passed 
on under a white or clear signal placed by the operator; but it 
is evident the jury found, under the instruction of the court, that 
Jenkins, the telegraph operator, was guilty of the negligence which 
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caused the death of the plaintiff's intestate, and thus the liability 
of defendant was fixed. 

The rules of the defendant’s company provide under head of 
“Movement of Trains:” 

“A train must not leave a station to follow a passenger train until ten 


minutes after the departure of such passenger train, unless some form of 
DdDlock signal is used.” 


And under the head of “Rules for Telegraph Operators:” 


“401. When two passenger trains are running in the same direction, they 
must display a red signal immediately after the first train passes, and, at the 
expiration of ten minutes, display a white signal to the following train.” 

“390. Telegraph operators report to, and receive their instructions from, 
the chief train dispatcher. They must obey the instructions of the station 
agent when they do not interfere with their duties as operators.” 


There were no special orders given either train No. 1 or train 
No. 7 by the train dispatcher through Jenkins, the operator at 
Rathburn. The only order given by the train dispatcher was in 
regard to the meeting and passing train No. 8, which was north 
bound, and that was through another operator. The neglect of 
Jenkins, if neglect there was, was his failure to use a proper 
signal, and to stop train No. 1 until the expiration of ten minutes 
after the passage of train No. 7. 

A careful reading of the decisions of the supreme court satisfies 
us that the question under consideration has not been definitely 
settled by that court. This court has had occasion to consider the 
liability of railroad companies for injuries done employes by the 
negligence of another employe, and the cases of Railroad Co. v. 
Andrews, 1C. C. A. 636, 50 Fed. Rep. 728, and Railroad Co. v. Howe, 
3 C. C. A. 121, 52 Fed. Rep. 362, are cited by counsel. 

In the Andrews Case the death was caused by a collision between 
train No. 37 and train No. 88, running in opposite directions. The 
negligence was the misreading a dispatch from train dispatcher, 
which ordered train No. 88 to meet and pass train No. 37 at “Bairds- 
town.” Both the conductor and the engineer on train No. 88 read 
this as “Bloomdale,” another station on the road, instead of “Bairds- 
town.” Andrews was a brakeman on train No. 37, and in the 
collision which followed was killed. This court held the negli- 
gence of the conductor and engineer on train No. 88 was that of a 
fellow servant of Andrews, and that the railroad company was 
not liable to Andrews. 1 C. C. A. 636, 50 Fed. Rep. 728. 

In the Howe Case one of the questions was whether Howe, who 
was a brakeman on a freight train which had parted into two 
parts, was the fellow servant of the engineer who had charge of 
the engine and forward part of the parted train at the time of the 
injury, which was caused by the engine running over his arm. 
Hughes was the conductor of this freight train, and, when the 
train separated, he sent Howe forward with a lantern to signal the 
engine and that part of the train as it returned. Howe fell asleep 
on the track, and the engine, which was backing, ran over and 
crushed his arm. One of the complaints of negligence was that 
the engineer, who, by the rules of the company, was in charge 
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of his part of the train, did not promptly stop his engine after he 
discovered Howe on the track. This court held the negligence of 
the engineer, if any, was that of a fellow servant of Howe, and 
re company was not liable therefor. 3 C. C. A. 121, 52 Fed. Rep. 
362. 

These cases do not decide the one under consideration, and we 
think the present question remains undecided by any court whose 
authority is binding upon this. It is, however, true, we think, that 
the trend of recent decisions, especially in the state courts, has been 
to make the orders of a train dispatcher the orders of the company, 
and his negligence in the control and running of trains the negli- 
gence of the company for whom he acts. The reason for this is 
that the power and authority of a train dispatcher when running 
trains under telegraphic orders is and must be supreme; hence 
the company, having thus delegated supreme authority in the spe- 
cial service, should be responsible for any negligence of the train 
dispatcher. The train dispatcher is the superior of all persons 
running the trains, and in a limited degree he has all persons in 
that service under his authority; hence, may not be a fellow serv- 
ant with any of these persons when his negligence causes their 
injury. Sheehan v. Railroad Co., 91 N. Y. 334; Dana v. Railroad 
Co., 92 N. Y. 639; Lewis v. Seifert, 116 Pa. St. 628, 11 Atl. Rep. 514. 

Some other decisions extended the company’s liability to be for 
the negligence of all telegraph operators, holding that the tele- 
graphic service is a separate and distinct department in the opera- 
tion of a railroad, and that persons engaged in that service are not 
fellow servants of conductors, engineers, brakemen, and others in 
the immediate management and control of trains. Hall v. Rail- 
way Co., 39 Fed. Rep. 18; Railroad v. De Armond, 86 Tenn. 15, 5 
S. W. Rep. 600. 

We do not deem it necessary to determine in this case whether 
the negligence of a train dispatcher while in the performance of 
the service of running trains by telegraph is the negligence of the 
company in whose service he is, so far as to make the company liable. 
for an injury done an employe in running its trains; nor to de 
termine whether the telegraphic service used in the operation of a 
railroad is a separate and distinct department from that of conduct- 
ors, engineers, and other trainmen, whose immediate business is 
the running of trains. These questions need not be and are not 
decided. 

In this case we think the neglect of duty by Jenkins, the operator, 
did not arise from his failure to perform a duty which pertained to 
the telegraphic service, or a duty which was imposed upon him 
because he was a telegraph operator. This service of putting out 
a proper signal for passing trains, and thus seeing that no train 
passed within 10 minutes of another, could properly have been 
imposed on the station agent, or upon Jenkins, as a signalman, 
if he had not been a telegraph operator. It is true that by rule 390 
telegraph operators report to, and receive their instructions from, 
the chief dispatcher, and it is also true that they must, by same 
rule, obey the instructions of the station agent when they do not 
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interfere with their duties as operators. In this instance Jenkins 
did not receive instructions from the chief dispatcher, nor was 
his failure of duty in reporting or not reporting to him, but was the 
failure to perform a duty imposed upon him by general rules, and 
was a service which might have been performed by him without 
relation to or connection with his duties as telegraph operator. 
If he had in this instance stopped train No. 1, and informed the 
conductor of the time of the passage of the other train, his whole 
duty, under the rules, would have been performed, and the duty of 
detaining the train would have been upon others. 

Jenkins was, in thjs service, performing a work which had for its 
object the same as the service of Clark, viz., the proper and safe 
running of trains on the road, and thus, having the same employer, 
and engaged in a common employment, was a fellow servant with 
Clark, the fireman on train No. 1., and not the vice principal of 
the railroad company. The relation of Clark and Jenkins was in 
a general way not unlike that between Randall, the switchman, and 
the engineman, whose unskillfulness and negligence caused the 
injury to Randall. In that case the supreme court said: 

“They are employed and paid by the same master. The duties of the two 
bring them to work at the same place, at the same time; so that the negli- 
gence of the one in doing his work may injure the other in doing his work. 
Their separate services have an immediate common object,—the moving 
trains. Neither works under the orders or control of the other. Each, by 
entering into his contract of service, takes the risk of the negligence of the 
other in performing his service; and neither can maintain an action for an 


injury caused by such negligence against the corporation, their common 
master.” Randall v. Railroad Co., 109 U. S. 484, 3 Sup. Ct. Rep. 326. 


The counsel cite each a case to sustain their respective conten- 
tions. The one cited by counsel for defendant in error is from the 
circuit court of appeals for the ninth circuit,—Railroad Co. v. Charless, 
2 C. C. A. 386, 51 Fed. Rep. 567. That court is excellent authority, 
but an examination of the case will show this was not the material 
point in the case, but that it had gone off on other points, and that 
on the trial the alleged negligence of the telegraph operator had 
been abandoned. The court was considering a demurrer which 
had been overruled, and was assuming all the allegations of the pe- 
tition as true. Under these allegations, the court considered the 
negligence of the telegraph operator as the same as that of a train 
dispatcher. This question was given only a passing notice, and the 
court evidently placed the case upon other grounds. The decision 
is not, therefore, entitled to the same weight as it would be if the 
question had been material or important. 

The other case, cited by the counsel of plaintiff in error, is from 
the circuit court of the district of Minnesota,—McKaig v. Railroad 
Co., 42 Fed. Rep. 288. In that case, the relation which a telegraph 
operator bore to the engineers, firemen, and others running trains 
on the road was the question, and is similar to the case under con- 
sideration, except much stronger, in that the negligence of the 
operator was in not signaling a train, and delivering special orders 
sent him by a train dispatcher, who was running the trains that 
collided by telegraph. The facts are briefly these: The east and 
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west bound trains were running on telegraph orders from the 
chief train dispatcher of that division. The first order was that 
these trains should meet each other at Buffalo. One of the trains 
lost so much time that it became necessary to change the place of 
meeting of these trains to a point further west. The train dis- 
patcher telegraphed the telegraph operator at Tower City to put 
out signals, and hold the east-bound train for orders. The operator, 
in answer, telegraphed to the train dispatcher that the signals had 
been put out, and the dispatcher thereupon issued orders to change 
the place of meeting of trains from Buffalo to Tower City. This 
order was delivered to the west-bound train, and it started towards 
Tower City, expecting to meet the other train there. The east- 
bound did not stop at Tower City, but ran on, and a collision was the 
consequence, in which the plaintiff, a fireman on the west-bound 
train, was hurt. The charge was negligence of the defendant, 
and the case turned upon the alleged negligence of the telegraph 
operator in not putting up the proper signals and stopping the train, 
as ordered by the train dispatcher. 

The court (Judge Nelson) sustained a motion to instruct the jury 
to find for the defendant, upon the ground that the telegraph 
operator was, in that service, a fellow servant of the plaintiff, and 
the railroad company was not liable therefor. 

The court, after a review of the cases somewhat, said: 

“The engineers and firemen of the east and west bound trains were in the 
fame common employment, having the same object in view, and so was the 
telegraph operator at Tower City, who, under his duty, and the orders which 
were sent to him, was required to communicate information to the engineer 
of the east-bound train how to run and what to do. He was a coemploye 
with them in the same common employment—common service—of operating 
both trains at that time, and within the definition of who are ‘fellow serv- 
ants’ and who are ‘coemployes.’ * * * The negligence of the telegraph 
operator was not the negligence of the railroad company.” 

In this opinion the court assumed as settled law that the negli- 
gence of the chief train dispatcher would have been the negligence 
of the company, and it would have been liable for any injury done 
plaintiff by such negligence, but drew a distinction between a chief 
train dispatcher and a telegraph operator. As this case was evi- 
dently put by the trial court upon the negligence of Jenkins, the 
operator at Rathburn, being the negligence of the company, we are 
constrained to reverse it for this error in the charge. 

The verdict and judgment of the court must be set aside, and 
new proceedings had in conformity with this opinion, and it is so 
ordered. 


(57 Fed. 137, — U. S. App. —.) 
COFFIN et al. v. BOARD OF COM’RS OF KEARNEY COUNTY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 231. 


1. Mounicrpat CoRPORATIONS—Bonps—PowWER TO ISSUE. 
When the power of a municipal corporation to issue negotiable paper is 
called in question, it will not be deduced from uncertain inferences, and 
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can be conferred only by language which leaves no reasonable doubt of 
an intention to confer it. Brenham vy. Bank, 12 Sup. Ct. Rep. 559, 144 
U. S. 173, followed. 

2% SamE—-CONSTRUCTION OF KANSAS STATUTE. 

Laws Kan. 1876, c. 63, § 1, concerning the organization of new counties, 
contained a proviso that ‘no bonds of any kind shall be issued by any 
county * * * within one year after the organization” thereof. This act 
was afterwards amended, (1 Gen. St. Kan. pp. 535, 536, § 120,) and the 
proviso was changed to the following: “That no bonds * * * shall 
be voted for and issued * * * within one year after the organization.” 
Held, that the words “voted for’? were a further restriction, and not an 
enlargement, of the power of counties, and that funding bonds were 
within the prohibition of the act. 


8. Same —REciTraLs—Estoppet.. 

A purchaser of municipal bonds is bound to ascertain whether the 
municipality has power to issue them, and an utter want of such power 
is not cured by any recitals in the bonds. Dixon Co. v. Field, 4 Sup. Ct. 
Rep. 315, 111 U. S. 83, followed. 


4. Same—Kawnsas STATUTE. 

Under Gen. St. Kan. pp. 535, 536, § 120, declaring that after certain 
steps have been taken a new county “shall be deemed duly organized, 
provided that no bonds shall be issued * * * within one year after 
the organization,” a county, after taking such steps, is not “duly organ- 
ized” for the purpose of issuing bonds, and is not estopped by any re- 
citals in its bonds to show that they were issued within the forbidden 
time, and are therefore invalid in the hands of bona fide holders. State 
v. Commissioners of Haskell Co., 19 Pac. Rep. 362, 40 Kan. 65, approved. 


5. SameE—Matters or Posuic RECORD. 

Municipalities are not estopped by recitals in their bonds, except as to 
matters of fact, nor even then if the facts recited are matters of public 
record, open to the inspection of every inquirer. Sutliff v. Commissioners, 
13 Sup. Ct. Rep. 318, 147 U. S. 230, followed. 

6. Same—Kansas STATUTE. 

1 Gen. St. Kan. pp. 535, 536, § 120, providing for the organization of coun- 
ties, declared that after certain steps had been taken the governor should 
appoint county officers, upon whose qualification the county should be 
deemed “duly organized,” provided no county bonds should be issued with- 
in one year thereafter. An examination of the records in the executive 
department of the state would show the date of the appointment of such 
county officers. Held, that all purchasers of bonds were charged with 
notice of such date, and that the county was not estopped to deny the 
validity of bonds issued within one year thereafter, as against a bona 
fide holder. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

At Law. Action on county bonds by William Edward Coffin, 
Walter Stanton, and Charles Fawcett Street, partners as Coffin 
& Stanton, against the board of county commissioners of the county 
of Kearney, Kan. The circuit court overruled a demurrer to de- 
fendant’s plea, and on plaintiffs refusal to plead further gave judg- 
ment for defendant. Plaintiffs bring error. Affirmed. 

Statement by THAYER, District Judge: 

This was a suit on county bonds which were Issued by Kearney county, 
Kan., on August 1, 1888, for the purpose of refunding its outstanding indebted- 
ness. Each bond contained the following recital: 

“This bond is one of a series of like tenor, date, and amount, issued to refund 
outstanding Indebtedness of said county of Kearney, duly surrendered and 
canceled, in conformity to and in full compliance with the provisions of 
chapter 50, Laws of 1879, approved March 8th, A. D. 1879, entitled ‘An act 
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to enable counties, municipal corporations, the boards of education of any 
city, and school districts, to refund their indebtedness.’ 

“It is hereby certified and recited that all acts, conditions, and things re- 
quired to be done precedent to and in the issuing of thts bond have been 
properly done, happened, and performed, in regular and due form as re- 
quired by law; and that the total indebtedness of said county, inclusive, is 
within the statutory limits.” 

Kearney county is one of the newly-organized counties of the state of 
Kansas. Its territorial limits were defined by an act of the legislature of the 
state of Kansas, which took effect March 23, 1889, (1 Gen. St. Kan. 1889, 
p. 522;) but it was organized under and pursuant to the provisions of a law 
of that state relating to the organization of new counties, which will be found 
in 1 Gen. St. Kan. pp. 535, 536, the material parts of which are as follows: 

“Sec. 120. That when there shall be presented to the governor a memorial 
signed by four hundred householders who are legal electors of the state of 
Kansas, of any unorganized county, showing that there are two thousand 
five hundred bona fide inhabitants in such county, and that four hundred of 
said two thousand five hundred are householders and reside in said county, 
and praying for the organization of the same, accompanied by an affidavit 
attached thereto of at least five freeholders of such county, showing that 
the signatures to such memorial are genuine signatures of householders and 
bona fide residents within said unorganized county, residing therein for thirty 
days prior to the taking of such census, that affiants do believe that there are 
two thousand five hundred bona fide inhabitants in such county,—it shall be the 
duty of the governor to appoint some competent, disinterested person who is 
a citizen of the state and a nonresident of the county, to take the census 
and ascertain the number of actual bona fide inhabitants, as herein pro- 
vided, of such unorganized county, who shall,also act as assessor, and as- 
certain as nearly as possible the amount of taxable property that will be 
within the bounds of said unorganized county in case of its organization. 
The said census taker shall take and subscribe on oath that he is not in- 
terested directly or indirectly in said unorganized county, and that he will 
not become interested either directly or indirectly in any manner therein 
during his official term as said census taker, and that he will impartially and 
faithfully discharge the duties of his office, and that he will truly and correct- 
ly make return of the enumerated inhabitants and of the amount of property 
found by him within the bounds of the said unorganized county. After having 
qualified as aforesaid, he shall proceed to take the census of such unorganized 
county on duplicate schedules, by enrolling the names, ages, places of nativity, 
and actual place of residence, * * * of each of the bona fide inhabitants 
and the numbers of actual householders as herein provided residing in such 
unorganized county, and the number of acres of land cultivated by each. 

+ + The census taker shall register upon said duplicate scheduled 
opposite the name of each legal voter his election for temporary location of 
county seat, which shall be taken by the governor as the definite expression 
of said voter, unless there shall be evidence before him that said list has been 
tampered with and changed. He shall also assess all property, both personal 
and real, at its true value, in the manner provided by law for taking the as- 
sessment in organized counties, and make due return thereof to the governor, 
upon appropriate schedules in duplicate, with his affidavit sworn to before the 
clerk of the supreme court of the state, attached thereto, that the census 
enumeration and assessment contained in said returns are impartial and true. 
If it appear by such returns that there are in such unorganized county at 
least two thousand five hundred actual bona fide inhabitants, as herein pro- 
vided, and that four hundred of them are householders, and that there is 
at least one hundred and fifty thousand dollars’ worth of property in excess 
of legal exemption, exclusive of railroad property, of which not less than 
seventy-five thousand dollars’ worth is real estate, the governor shall appoint 
three persons, citizens of said unorganized county, to act as commissioners, 
and one to act as county clerk, to whom he shall cause to be delivered the 
duplicate returns aforesaid, one to act as sheriff, and when the election pre- 
cincts shall have been established, at least one justice of the peace in each 
election precinct, and shall designate and declare the place chosen by the 
greatest number of legal voters to be the temporary county seat; and from and 
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after the qualification of the county officers appointed under this act the said county 
shail be ed to be duly organized: provided, that no bonds except for the erection 
and furnishing of schoolhouses shall be voted for and issued by any county or town- 
ann within one year afler the organization of such new county, under the provisions 
of this act.” | 

The proviso contained in the foregoing statute which we have italicised 
first appeared in an act relative to the organization of new counties, which 
was passed on March 15, 1876. As first enacted the proviso was as follows: 
“And provided further, that no bonds of any kind shall be issued by any 
county, township, or school district within one year after the organization of 
oe ail county, under the provisions of this act.” Laws Kan. 1876, c. 

3, $ 

On March 11, 1887, the act relative to the organization of new counties 
was amended in some respects, and in the amended act—being the one in 
force when the bonds in suit were issued—the proviso was made to read as 
first above quoted. 

It is conceded that Kearney county did not become duly organized as a 
county, within the meaning of the foregoing law, until April 3, 1888; but the 
bonds in suit were issued on August 1, 1888,—that is to say, within four 
months succeeding the due organization of the county. 

The act referred to in the bonds, and under and by virtue of which they 
purport to have been issued, is an act which was passed by the legislature of 
Kansas long prior to the organization of Kearney county, to wit, on March 
10, 1879. Vide 1 Gen. St. Kan. 1889, pp. 167, 168. The material portions 
thereof are as follows: “Every county, every city of the first, second, or third 
class, the board of education of any city, every township and school district, 
is hereby authorized and empowered to compromise and refund its matured 
and maturing indebtedness of every kind and description whatsoever, upon 
such terms‘as can be agreed upon, and to issue new bonds, with semiannual 
interest coupons attached, in payment for any sums so compromised; which 
bonds shall be issued at not less than par, shall not be for a longer period 
than thirty years, shall not exceed in amount the actual amount of outstand- 
ing indebtedness, and shall not draw a greater interest than six per cent. per 
annum.’ 

As a defense to the present action the defendant in error pleaded that the 
bonds sued upon were issued within one year after the temporary organization 
of Kearney county, and were for that renson issued without authority of 
law. To such plea the plaintiffs in error filed a demurrer, which was over- 
ruled by the circuit court. Thereupon the plaintiffs in error declined to plead 
further, and a final judgment was entered in favor of the county. 


Silas B. Jones and W. H. Rossington, (Charles Blood Smith, on the 
brief,) for plaintiffs in error. - 

S. R. Peters, (J. W. Ady and J. C. Nicholson, on the brief,) for 
defendant in error. 


Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


THAYER, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The first question presented for our consideration is whether the 
proviso contained in the act relative to the organization of new 
counties (1 Gen. St. Kan. 1889, p. 536, § 120) was intended by the 
legislature to prohibit newly-organized counties from issuing fund- 
ing bonds, as authorized by the act of March 10, 1879, or was 
merely intended as a prohibition against the issuance of those 
bonds which could only be issued when authorized by a popular 
vote? Much stress is laid on the fact that the proviso as first 
adopted on March 15, 1876, declared that “no bonds of any kind 
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shall be issued,” etc., whereas the proviso, as amended on March 
11, 1887, provides “that no bonds except for the erection and fur- 
nishing of schoolhouses shall be voted for and issued.” It is said 
that, as funding bonds, under the general laws of the state of Kan- 
sas, may be issued without a popular vote, the addition to the pro- 
viso of the words “voted for,” by the act of March 11, 1887, is 
significant, and indicates an intention to except funding bonds from 
the operation of the proviso. 

This, we think, is a very partial view of the question, and one 
that overlooks some important considerations. It must be borne 
in mind that the legislature was dealing with newly-organized 
counties, that would rarely, if ever, have occasion during the first 
year of their existence to issue bonds for the purpose of funding 
their outstanding indebtedness, if their affairs were honestly ad- 
ministered. Again, it is hardly probable that the legislature in- 
tended to confer on the commissioners of a partially organized 
county the power to issue any class of bonds at will, during a 
period when they were deprived of the power to issue every other 
species of bonds which required the sanction of a popular vote. 
But a more important consideration is this: It is manifest to us that 
the restriction upon the power to issue negotiable securities was im- 
posed upon newly-organized counties because the legislature deemed 
it unwise to confer that power until their affairs had become in a 
measure settled, and until the machinery for county government 
had been fully adjusted. We do not have to look far among the 
records of judicial proceedings in that state to discover the cir- 
cumstances which probably gave rise to that opinion in the mind 
of the lawmaker. State v. Stevens, 21 Kan. 210; Lewis v. Co- 
manche Co., 35 Fed. Rep. 343; Id., 133 U. 8. 198, 10 Sup. Ct. Rep. 
286. In view of the purpose which evidently inspired the proviso 
in question, it would be strange if the legislature intended to leave 
the newly-organized political subdivisions of the state at full liberty 
to issue funding bonds, and no such purpose should be presumed 
without the clearest evidence that such was the legislative intent; 
for, if that view should prevail, it might lead to the very train 
of evils which the lawmaker intended to prevent. The power 
contended for could be so wielded as to enable a few irresponsible 
persons, without any practical restraint, to saddle a new and 
sparsely settled county with a large indebtedness, that would 
prove a serious impediment to its future growth and prosperity. 

Finally, it is proper to call attention to the rule of law which 
requires the authority of a municipal corporation to issue negotiable 
paper to be clearly made out and established whenever the exist- 
ence of such a power is called in question. A power of that nature 
will not be deduced from uncertain inferences, and can only be 
conferred by language which leaves no reasonable doubt of an in- 
tention to confer it. Brenham v. Bank, 144 U. 8. 173, 182, 12 Sup. 
Ct. Rep. 559; Ashuelot Nat. Bank v. School Dist. No. 7, (8th Circuit,) 
5 C. C. A. 468, 56 Fed. Rep. 197. 

In view of these considerations we have concluded that the pro- 
viso to which the discussion relates was intended to prohibit 
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newly-organized counties from issuing bonds of any description 
un-il one year after they were duly organized. In our judgment, the 
words “voted for,” which were added to the proviso by the amend- 
ment of March 11, 1887, instead of enlarging the power of newly- 
organized counties to issue bonds, were in fact intended as a fur- 
ther restriction, and were inserted in the proviso for the purpose 
of preventing such counties, during the first year of their exist- 
ence, not only from issuing bonds, but from taking any of the 
preliminary steps requisite to an issue of negotiable securities. 
We think that this is a more reasonable view of the purpose of the 
amendment than that which regards it as authorizing newly-or- 
ganized counties to issue funding bonds. 

The next question to be considered arises out of the contention of 
counsel that the county of Kearney is estopped by the recitals 
contained in the bonds from asserting as against a bona fide holder 
thereof that the bonds are invalid. The argument in this behalf 
may be fairly summarized as follows: It is said that Kearney 
county, under the terms of the act relating to the organization of 
new counties, became a “duly-organized” county of the state of 
Kansas on April 3, 1888, by the appointment by the governor of 
three persons to act as commissioners, and by their qualification; 
that the phrase, “shall be deemed to be duly organized,” as used in 
the act, implies that the county is admitted to the family of coun- 
ties, and becomes vested with whatever powers are possessed by 
the older counties of the state, under the general laws of the state, 
including the power to issue funding bonds; and that the proviso 
heretofore quoted is merely a limitation of the right to exercise 
that power for a given period, to wit, for one year. From these 
premises it is argued that, in view of the recitals contained in the 
bonds herein sued upon, a purchaser thereof in the open market 
was not required to ascertain if the county had been organized 
for one year before the bonds were issued; in other words, it is 
contended, in effect, that the county officials who caused the bonds 
to be issued, hud power to make a representation as to whether 
the time limited had expired, and that they did make such a repre- 
sentation, which is binding upon the county, whether true or false, 
in a suit on said bonds by a person who bought them on the faith 
of their recitals. 

With reference to this contention we remark, in the first place, 
that we cannot assent to the proposition that the phrase “duly or- 
ganized” must be held to mean that upon the appointment of com- 
missioners for a new county, and upon their qualification, such coun- 
ty thereupon becomes vested with whatever powers are possessed 
at the time by other counties under the general laws of the state. 
The statute declares that “from and after the qualification of the 
county officers appointed under this act the said county shall be 
deemed to be duly organized: provided, that no bonds except for 
the erection and furnishing of schoolhouses shall be voted for and 
issued by any county or township within one year after the or. 
ganization of such new county, under the provisions of this act.” 
It was clearly competent for the legislature to admit a new county 
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into the family of counties, and yet to withhold from such new 
county, for the time being, some of the powers which the older 
counties possess. And in view of the fact that the phrase, “said 
county shall be deemed to be duly organized,” is immediately fol- 
lowed by the proviso, we think that the necessary effect of the pro- 
viso is to withhold from new counties for the period of one year 
the power to issue bonds which other counties possess. It declared, 
in effect, that the county should be deemed an organized county after 
the qualification of the commissioners, but that the general laws of 
the state empowering counties to issue bonds should not become 
operative within such new county until a year after its due organiza- 
tion. The proviso does not, as counsel suppose, impose a limitation 
upon the exercise of a power which becomes vested in a newly- 
organized county as soon as commissioners are appointed and quali- 
fied, but its effect is to prevent such power from becoming vested 
in a newly-organized county for a period of one vear. 

The view that we have thus expressed touching the proper inter- 
pretation of the act relating to the organization of new counties ap- 
pears to be entertained by the supreme court of Kansas. In the case of 
State v. Commissioners of Haskell Co., 40 Kan. 65, 19 Pac. Rep. 362, the 
supreme court of that state had occasion to consider whether the pro- 
viso prohibiting new counties from issuing bonds during the vear 
succeeding their organization was a valid prohibition, or whether it 
violated that clause of the constitution of the state which declares 
that “no bill shall contain more than one subject, which shall be 
clearly expressed in its title.’ In considering that question, the 
court said, in substance, that the organization effected by the ap- 
pointment and qualification of commissioners for a new county 
is not “a completed or perfected organization sufficient for all pur- 
poses, * * * but at most is only temporary or provisional, 
* * * and for special and limited purposes.” It was turther 
remarked that when the legislature declared that, after “the tempo- 
rary officers appointed by the governor * * * have qualified, 
the county shall be deemed duly organized,” it meant, and in effect 
said, that “it should be deemed duly organized, except for certain 
purposes, including the voting and issuing of bonds.” It is mani- 
fest from these expressions that the supreme court of Kansas con- 
strued the act relating to the organization of new counties as with- 
holding from such communities some of the powers which fully or- 
ganized and older counties possess, and that among the powers so 
withheld was the power to issue negotiable bonds; and this view of 
the act—that it withholds the power in question for the term of one 
year, instead of conferring it under certain limitations—overthrows 
the foundation on which counsel attempt to erect an estoppel, for 
no doctrine is better established than that a purchaser of municipal 
bonds is bound to ascertain if the municipality has authority to 
issue such securities, and that no recital contained in a municipal 
bond can cure such a defect as an utter want of power in the 
municipality to execute it. Dixon Co. v. Field, 111 U. S. 83, 4 Sup. 
Ct. Rep. 315; Town of Coloma v. Eaves, 92 U. S. 484, 490; Marsh 
v. Fulton Co., 10 Wall. 676; Northern Bank of Toledo v. Porter Tp. 
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Trustees, 110 U.S. 608, 615, 4 Sup. Ct. Rep. 254; Anthony v. Jasper 
Co., 101 U. 8. 693, 697; McClure v. Township of Oxford, 94 U. 8. 429. 

But, even if we were able to concede, according to the conten- 
tion of counsel, that a newly-organized county in the state of 
Kansas is endowed with power during the first year of its existence, 
and by virtue of the appointment and qualification of commissioners, 
to issue funding bonds, and that the proviso is a mere limitation 
as to time, of the mode of exercising that power, still we would not 
be able to concede the further proposition of counsel that purchasers 
of bonds issued by such counties are not required to ascertain the 
age of the county, but may rely as to that upon recitals which 
such bonds happen to contain. It has frequently been held that 
municipalities will not be estopped by recitals contained in 
bonds unless the recitals relate to matters of fact which it may 
fairly be presumed that the officers of the municipality were left 
to determine. Town of Coloma v. Eaves, 92 U. S. 484, 490; Dixon 
Co. v. Field, 111 U. 8. 83, 94, 4 Sup. Ct. Rep. 315; Lake Co. v. Graham, 
130 U. 8S. 674, 9 Sup. Ct. Rep. 654; National Bank of Commerce 
v. Town of Granada, 54 Fed. Rep. 100.1. And the later decisions 
on this subject distinctly announce that recitals cannot be relied 
upon as an estoppel, where the facts recited are matters of public 
record, and are open to the inspection of every one who is dis- 
posed to make inquiries. Sutliff v. Commissioners, 147 U. S. 230, 235, 
13 Sup. Ct. Rep. 318; Nesbit v. Independent Dist., 144 U. S. 610, 12 
Sup. Ct. Rep. 746; Dixon Co. v. Field, and Northern Bank of Toledo v. 
Porter Tp. Trustees, supra. In the present case the fact which 
rendered the bonds invalid was a matter which could easily have 
been ascertained from the public records of the state. The act 
relating to the organization of new counties provides that the com- 
missioners for such counties shall be appointed by the governor. 
It was at least incumbent on the purchaser of the bonds to ascer- 
tain that Kearney county had become a recognized political sub- 
division of the state. That fact had to be ascertained to enable 
. the bondholder to further ascertain if it had power under any cir- 
cumstances to issue bonds. And even a casual examination of 
the record kept in the executive department would have disclosed the 
fact that commissioners were not even appointed until April 3, 1888, 
which was less than four months previous to the day on which the 
bonds bear date. It seems obvious, therefore, that within the 
doctrine of the cases last cited, the purchasers of the bonds were 
bound to take notice of the fact that the bonds in suit had been 
issued within less than one year after the organization of the 
county, and were for that reason invalid. 

We are of the opinion, therefore, that the circuit court properly 
overruled the demurrer to the plea, and its judgment is hereby 
n firmed. 


14 C. C. A. 212, 
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(57 Fed. 149, — U. S. App. —.) 
BOARD OF COM’RS OF KINGMAN COUNTY v. CORNELL UNIVERSITY. 
(Circuit Court of Appeals, Eighth Circuit. July 10, 1893.) 
No. 234. 


1. RarLroap CoMPANIES—MUNICIPAL AID—County Bonps—VALIDITY. 

A county, with general powers to lend its credit in aid of railroads, is- 
sued bonds in exchange for the stock of a railway company on condition 
that the company build a railway of standard gauge through the county, 
which condition was subsequently fulfilled. In making this issue, all 
formalities required by law were complied with. Heid, that the county 
could not set up the defense of ultra vires, in an action on the bonds, 
merely because the railway company was authorized to build only a 
narrow-gauge railroad. 

2, SamE—REeEcITALsS—Bona Fipe HOLDER. 

County bonds bore on their face recitals that they were issued to a 
certain railway corporation in payment of a subscription for stock, made 
by virtue of a certain act of the state legislature, (cited by title and 
date,) and acts amendatory thereof; ‘the provisions and requirements of 
said acts, and the conditions precedent necessary to the subscription afore- 
said, and the lawful issue of this bond, having been in all respects fully 
and completely complied with and performed.” Heid, that the defense of 
ultra vires was not available in an action on the bonds, as against a bona 
fide purchaser for value on the faith of the recitals, and without notice 
that the corporation was authorized to construct only a narrow-gauge road, 
and that the bonds were issued on condition that the road should be, as 
it in fact was, of standard gauge. 

8. SaME—PoOWER OF COUNTIES UNDER KANSAS STATUTE. 

Act Kan. March 3, 1877, § 2, (1 Gen. St. Kan. 1889, pp. 456, 457,) em- 
powered counties to issue bonds to aid in the construction of narrow- 
gauge railways to the amount of $4,000 per mile, and to exchange them for 
second mortgage bonds of such railways. Section 3 provided that the act 
should not be construed to repeal or change any then existing law au- 
thorizing counties to issue bonds in aid of railroads. Prior to the passage 
of this act, counties were empowered to issue bonds in aid of railways ir- 
respective of the gauge, but could not make such issue in exchanye for 
second mortgage bonds. Held, that the act of 1877 did not take away the 
pre-existing power of counties to issue bonds in aid of railways. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. . 

At Law. Action by Cornell University against the board of com- 
missioners of the county of Kingman, Kan., to recover upon certain 
railroad aid bonds of said county. Judgment was given for plain- 
tiff. Defendants bring error. Affirmed. 

Statement by Thayer, District Judge: 


This is a suit on railroad aid bonds, which were issued on August 2, 1886, 
by Kingman county, Kan., to the amount of $125,000. The bonds contained 
the following recitals: “This bond is redeemabie and payable after ten years. 
at the option of the board of county commissioners of said county, after 
twelve months’ notice to the holder hereof, and is one of a series of one hun- 
dred and twenty-five bonds of like tenor, date, and amount, numbered from 
1 to 125 inclusive, issued to the Denver, Memphis and Atlantic Railway, u 
corporation of the state of Kansas, in full payment of a subscription by the 
clerk of said Kingman county for and in behalf and in the name of said 
county of Kingman, for two hundred and fifty shares, of five hundred dol- 
lars each, of the capital stock of said railway ccrporation; said subscription 
to stock, and issue of bonds in payment thereof, being made under and by 
virtue of authority conferred by a certain act of the legislature of the state 
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of Kansas, entitled ‘An act to enable countics, townships, and cities to aid 
in the construction of railroads, and repeal section eight of chapter thirty- 
nine of the Laws of 1874,’ approved February 25, 1876, and by the acts of 
the state legislature amendatory thereof and supplemental thereto, the pro- 
visions and requirements of said acts, and the conditions precedent necessary 
to the subscription aforesaid, and the lawful issue of this bond, having been 
in all respects fully and completely complied with and performed.” 

Laws that were in force in the state of Kansas at the time the bonds in 
suit were issucd, and which are referred to in the bonds, empowered any 
organized county of the state of Kansas to subscribe to the capital stock of 
nny railroad company constructing or proposing to construct a railroad 
through or into the county, and to issue bonds in payment for the stock so 
subscribed, provided that two-fifths of the resident taxpayers of the county 
first petitioned the board of county commissioners to call an election to de- 
termine if aid in such forin should be extended, and provided, further, that 
at such election two-thirds of the votes cast were in favor of granting such 
aid. 

The Denver, Memphis & Atlantic Railway, in whose favor the bonds in 
suit were issued first filed articles of incorporation under the general incor- 
poration laws of the stat2 of Kansas relative to the formation of railway 
corporations on October 11, 1883. In the original articles of incorporation 
the company was styled, “The Denver, Memphis & Atlantic Narrow-Gauge 
Railway,’ and the articles stated that it was organized, “to construct and 
operate a narrow-gauge railway and telegraph line between the cities of 
Denver, Colorado, and Memphis, Tennessee.’”” On November 12, 1884, the 
stockholders of said company, by a resolution duly adopted, changed the 
name of the company to “The Denver, Memphis & Atlantic Railway,” and a 
copy of such resolution was filed with the secretary of state for the state 
of Kansas on November 17, 1884. 

On March 11, 1885, the requisite number of taxpayers of Kingman county 
(to wit, two-fifths) petitioned the county commissioners to call an election to 
vote upon a proposition that the county subscribe for 250 shares of the cap- 
ital stock of the Denver, Memphis & Atlantic Railway, and in payment there- 
for issue bonds of the county to the amount of $125,000. The conditions con- 
tained in the proposition were as follows: ‘That the aforesaid Denver, 
Memphis & Atlantic Railway Company shall construct a good substantial 
railroad of standard gauge, with steel rails, and fully equipped to handle 
all business offered, and shall enter said Kingman county near the southeast 
corner, and run northwesterly via the city of Kingman through said county, 
and leave it near the northwest corner, with a freight and passenger depot 
and side tracks for the convenient handling of freight, within half a mile of 
the intersection of Maine and Sherman streets in said city of Kingman, and 
at such other points along the line of said railway in said county as will 
accommodate the shipping interests adjacent and tributary thereto. The 
aforesaid railway cempany shall commence work on their line of railway 
within nine months, and shall have it completed and in operation by lease 
or otherwise, to furnish a competing line to the city of Kingman, within 
eighteen months from the date of this election and through the county within 
two years from said date.” 

At an election duly called and advertised and held on April 14, 1885, 
the proposition aforesaid was accepted by the requisite majority of two- 
thirds of the votes cast, and thereafter the railroad was duly completed and 
put in operation in accordance with the terms of the proposition. The bonds 
were delivered to the railway company some days subsequent to August 2, 
1886, and thereafter, for some three years, the county paid the interest there- 
on as it acerucd. 

At a meeting of the stockholders of the aforesaid railway company held on 
Jannary 20, 1886, amended articles of incorporation were adopted, which were 
on February 2, 1886, filed in the office of the secretary of state for the state 
of Kansas. Such amended articles appear to have been adopted to remove 
all doubt of the company’s right to construct a standard-guage road, instead 
of a narrow-gauge rond, ag at first contemplated. In the amended articles of 
incorporation, the clause in the original articles relative to constructing a 
narrow-gauge road was omitted, and in lieu thereof it was stated that the 
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road proposed to be built. and then being built, was a standard-gauge rail- 
roid. It was further recited in the articles that such change in the plan of 
coustruction had been authorized by a resolution of the stockholders at a 
mecting held by them on September 26, 1885, and that since the latter date 
the company had been engaged in building a standard-gauge railroad on the 
route as originally laid out. 

An act passed by the legislature of the state of Kansas on February 3, 
1886, entitled “An act in relation to railway corporations, and autborizing 
and confirming change of gauge in certain cases, and municipal aid in such 
cases,” (1 Gen. St. Kan. 1889, p. 478,) contains the following provision. 
among others: “Sec. 3. If before the passage of this act any such railway 
corporation by vote of its stockholders shall have changed the gauge of its 
track from narrow gauge to standard gauge, and shall within sixty days 
after the passage of this act, by its secretary and under its corporate seal, 
certify to the secretary of state the form of such change and the date thereof, 
such change is hereby ratified and wihirmed, and shall have the same force 
and effect as if made after the pussage of this act.” 

Pursuant to the foregoing section of said act, the secretary of the Den- 
ver, Memphis & Atlantic Railway on February 8, 1886, filed with the secre- 
tary of state a certificate showing that on September 26, 1885, the gauge of 
that company’s road had been changed from a narrow to a standard gauge 
by a vote of its stockholders. 

By an act passed by the legislature of the state of Kansas on March 3, 
1877, (1 Gen. St. Kan. 1889, pp. 456, 457,) it was provided, in substance, in 
the first section, that any railroad duly organized for the purpose of build- 
ing a narrow-gauge railroad might issue bonds to the amount of $10,000 per 
mile, $6,000 thereof per mile to be first mortgage bonds, and the residue to be 
second mortgage bonds. By the second section, counties, cities, and towns 
in that state were authorized to issue bonds in aid of the construction of 
such narrow-gauge roads to the amount of $4,000 per mile, and to exchange 
them for the second mortzaze bonds of the railway company. By the third 
section of the act it was declared that the act should not be construed as 
repealing or changing any then existing law of the state of Kansas author- 
izing counties to issue bonds in aid of building railroads. 

As a defense to the present suit the county pleaded, in substance, that the 
bonds sued upon were issued without authority of law, and were therefore 
void, even in the hands of an innocent purchaser for value; and it relied 
upon the various laws of the state, and the proceedings heretofore recited, 
to substantiate such defense. The circuit court overruled the defense, and 
entered judgment against the county, whereupon it sued out a writ of error. 


S. 8. Ashbaugh, and Samuel R. Peters, (J. W. Ady and J. C. Nich- 
olson, on the brief,) for plaintiff in error. 

W. H. Rossington, Charles Blood Smith, E. J. Dalas, and R. T. 
Herrick, for defendant in error. 


Befcre SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


THAYER, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

To make good the defense that these bonds are void even in the 
hands of an innocent purchaser for value, the county endeavors to 
establish, and must establish, the following propositicns: 

First. That the Denver, Memphis, & Atlantic Railway only had 
authority to construct and operate a narrow-gauge railroad, when 
the proposition to take stock in that company, and to issue bonds 
therefor, was proposed to, and was accepted by, Kingman county. 

Second. That after the passage of the act of March 3, 1877, rel- 
ative to granting aid to narrow-gauge railroads, such roads could 
only be aided by counties and municipalities of the state of Kansas, 
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in the mode prescribed by that act,—that is to say, by exchanging 
county bonds for second mcrtgage bonds of the railroad at the rate 
of $4,000 per mile. | 

Third. That the so-called curative act of February 3, 1886, au- 
thorizing and confirming a change of gauge in certain cases, contra- 
venes the constitution of the state of Kansas, and is therefore void 
and of no effect. 

And finally the county must maintain that, in view of the fore- 
going propositions, there was such an utter want of power to issue 
the bonds in controversy that the county is not estopped from de- 
nying their validity in a suit by an innocent purchaser for value. 

As the last of these propositions is, in our judgment, the most 
important, we shall first consider it. It will be observed that from 
the standpoint occupied by the county—that is to say, admitting 
all of its premises—the sole defect in the bonds is the supposed 
want of power in the Denver, Memphis & Atlantic Railway to con- 
struct and operate a standard-gauge railroad at the time it under- 
took such construction, and at the time the bonds were voted by 
the inhabitants of the county. In no other respect does it appear 
that there was any such want of power attending the issuance of 
the bonds as will serve to render them void. It is not questioned 
that the county had ample authority, under the laws of the state, 
to aid in the construction of standard-gauge roads by taking stcck in 
railroad companies which proposed to construct such roads throuzh 
or into the county, and to issue its bonds in payment for such stock 
subscription; and it is not denied that the road proposed to be 
built by the railway company, when the bonds in suit were voted, 
was a standard-gauge road, and that such a road was actually built, 
and has been in operation through the county for the past seven 
years. Fairly stated, therefore, the defense interposed by the coun- 
ty is simply this: that it entered into a contract with the railway 
company to build a particular kind of road, which the company did 
nct at the time have the charter authority to construct, and that 
the bonds which it issued and delivered are utterly void, notwith- 
standing the fact that the road has been built in exact compliance 
with the terms of the contract, and notwithstanding the fact that 
the county had a general power to issue bonds in aid of te con- 
struction of such a road as it bargained for, and has in fact re- 
ceived. 

In view of the authorities, we feel justified in holding that, with- 
out reference to the recitals, the county is not at liberty at this time 
to plead as a defense to the bonds that the railway company ex- 
ceeded its powers in constructing a standard-gauge road. The po- 
sition occupied by the county is very different from what it would 
be, if it had agreed to issue the bonds in payment for stock, on con- 
dition that the railway company would build a narrow-gauge road, 
and if such a road had in fact been built. In that event it might 
be plausibly argued that the bonds were utterly void because the 
county had undertaken to aid in building a narrow-gauge road in 
a manner not authorized by law; but that argument is not tenable, 
on the facts disclosed by the present record, for the reason that the 
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road constructed was of standard gauge, and aid was extended to 
the enterprise in the very manner contemplated by the statute. 
The want of power alleged is not a want of power in the county to 
aid in the work that was actually undertaken, or in the mode 
of granting such aid, but is merely a want of power in the railway 
company to construct a standard-gauge road. ‘Furthermore, the 
act of the railway company in undertaking to build a standard- 
gauge road, was simply in excess of its charter powers, and was not 
otherwise contrary to law or illegal, and the contract between 
the county and the railway company is ncw fully executed. On 
the one hand, the road has been built, and the stock has been deliv- 
ered, and, on the other, the bonds of the county have been issued, 
and have passed into the hands of innocent third parties. We re- 
peat, then, that, in view of all the circumstances, we feel justified in 
holding that the county is not at liberty at this time to interpose 
the plea of ultra vires as a defense to the bonds. The general doc- 
trine is that where a contract or undertaking which has been en- 
tered into by a corporation is simply in excess of its charter pow- 
ers, and the same has been fully executed, the defense of ultra 
vires cannot be successfully pleaded in a suit to enforce negotiable: 
securities or other obligations which have issued out of the criginal 
transaction. In such cases the state is entitled to restrain the 
offending corporation from exercising powers that do not belong to 
it, or to oust it of its franchises, in a proper proceeding brought 
for that purpose, but it is ordinarily held that in collateral 
suits between private litigants the plea of ultra vires is not avail- 
able as a defense. Bank v. North, 4 Johns. Ch. 370; Bank v. Mat- 
thews, 98 U. S. 621; Gold Min. Co. v. National Bank, 96 U. 8. 640; 
Whitney Arms Co. v. Barlow, 63 N. Y. 62; Bradley v. Ballard, 55 
Ill. 417; Ditch Co. v. Zellerbach, 37 Cal. 543; Argenti v. City of 
San Francisco, 16 Cal. 255; Allegheny City v. McClurkan, 14 Pa. St. 
81; Weod’s Field, Corp. §§ 230--235. 

But we do not find it necessary, in this case, to rest our decision 
solely on the ground last indicated. The bonds in controversy are 
now held by a corporation which purchased them for value on the 
faith of their recitals, and without any actual notice of the matter 
relied upon as a defense, i. e. that the original articles of associa- 
tion of the Denver, Memphis & Atlantic Railway declared that the 
company intended to construct and operate a narrow-gauge rail- 
road. The bonds do not show on their face that the railway com- 
pany is a narrow-gauge road, or that it was organized to build a 
road of that character. Under the laws of Kansas, all railroad cor- 
porations are organized under and pursuant to the same law rela-. 
tive to corporate organization, and the statute in question does not, 
in terms, require a railroad corporation to state in its articles of 
association whether its track is to be of a standard or of a nar- 
row gauge. Furthermore, the bonds contain recitals showing that 
they were issued under laws existing in the state of Kansas, 
which conferred upon the ccunty ample power to issue bonds for 
the purpose for which they purport to have been issued. In the 
case of County of Macon v. Shores, 97 U. S. 272, it appeared that 
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-county aid had been granted to a railroad company in the form of 
a stock subscription and by an issuance of bonds, although the com- 
pany had not accepted its charter and become organized as a cor- 
poration within the time limited by law for such acceptance of the 
charter, and for organization thereunder. In a suit against the 
county upon the bonds, it was held that a plea that the company 
had not beccme organized within the time limited by law consti- 
tuted no defense, as against an innocent purchaser of the securi- 
ties. The same ruling was repeated in the case of County of 
Ralls v. Douglass, 105 U. S. 728, and in the latter case it was also 
held, that it was not competent for the county to show by way of 
defense, as against an innocent purchaser of its bonds, that when 
they were executed a perscn was acting as presiding judge of its 
county court who was not de jure a member of the court. It seems 
to be settled by these decisions that a purchaser for value of rail- 
road aid bonds is not required to ascertain and to determine, at 
his peril, whether the railway corporation to whcm they were voted 
and issued was at the time duly and regularly constituted; and, 
within this rule, we think that it may be safely affirmed that a pur- 
chaser of the bonds in suit was under no obligation to ascertain if 
the railway corporation to whom they were voted had the requisite 
charter authority to construct a standard-gauge road. That was a 
matter which did not so affect the power of the county to issue the 
bonds, as to make it the duty of the bondholder to institute in- 
quiries. We hold, therefore, that, as there was nothing on the 
face of the bonds to indicate that the Denver, Memphis & Atlantic 
Railway was only authorized to construct a narrow-gauge railroad, 
a purchaser of the bonds was not affected with notice of that fact, 
and, furthermore, that the county is estopped from pleading such 
fact as a defense, in view of the recital, that everything had been 
“complied with and performed,” which was “necessary * * 

to the lawful issue of the bonds.” 

And, finally, we are not able to assent to the second proposition 
of counsel, which is stated at the beginning of this opinion, that 
the act of March 3, 1877, deprived counties of the state of Kansas 
of the power to aid in the construction of narrow-gauge roads oth- 
erwise than by exchanging municipal bends for second mortgage 
railroad bonds at the, rate of $4,000 per mile. It admits of no 
doubt, we think, that prior to the passage of that act no distinction 
was made in that state between railroads cf a standard and nar- 
row gauge. They were organized then, as now, under the same 
law, and prior to March 3, 1877, undoubtedly possessed the same 
powers, franchises, and privileges, including the right to receive 
county aid in the form of a stock subscription or a loan of credit. 
But prior to March 3, 1877, counties in that state could not exchange 
their own bonds for second mortgage railroad bonds. That was a 
new feature added to the railway legislation of that state, and it 
was only made applicable to companies proposing to build narrow- 
gauge rcads, and was most likely added with a view of holding out 
special inducements for their construction. We have not been able 
to discover anything in the provisions of the act in question which 
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evidences an intention on the part of the legislature to withdraw 
from counties or other municipalities the power which they pre 
viously possessed to extend aid to narrow-gauge roads, but, on the 
contrary, the concluding section of the act of March 3, 1877, ex- 
pressly declares that it shall not be construed “as repealing or 
changing any provision of any law of the state * * * authoriz 
ing counties * * * to issue bonds to aid in building railroads.” 
Our conclusion is, therefore, that the act of March 3, 1877, is cumu- 
lative in its character, and that it enlarges the previous power of 
counties in the state of Kansas to aid in the construction of narrow- 
gauge roads. 

The view which we have thus taken of the several questions al- 
ready considered is decisive of the case, and renders it unnecessary 
to consider the other propositions, heretofore cited, which have been 
discussed by counsel. The judgment of the circuit court is mani- 
festly for the right party, and it is hereby affirmed. 





(57 Fed. 159, — U. 8. App. —.) 
LOBEE v. ABNER et al. 
(Circuit Court of Appeals, Sixth Circuit. June 8, 1893.) 
No. 62. 


1. EVIDENCE—JUDICIAL NoTICE—STaTUTES OF STATES. 

The federal courts may properly take judicial notice of the statutes of 
the various states which were in force prior to the adoption of the con- 
stitution of the United States. 

2, DEEDS—ACKNOWLEDGMENT— VIRGINIA STATUTE. 

Act Va. Oct. 1785, (12 Hen. St. 154,) required conveyances of lands 
made by persons not resident in Virginia to be acknowledged “before 
any court of law,” and “certified by such court * * * in the manner 
such acts are usually authenticated by them.” Held, that this acknowl- 
edgment before the “court” was a ministerial, rather than a judicial, 
act, and was not a matter to be entered of record, or even to be done 
by the court as such. It was sufficient if done before the persons consti- 
tuting the court; but, where the court was composed of several mem- 
bers, the acknowledgment was invalid unless taken before a sufficient 
number to constitute the court. 

8. SAME—CERTIFICATE OF PROTHONOTARY—PRESUMPTIONS. 

Where a Virginia deed bore a certificate of acknowledgment signed 
by two justices of a Peunsylvania court, accompanied by the certificate 
of a prothonotary that the signers of the first certificate were in fact 
such justices, and entitled to full credit as such, the fact that the pro- 
thonotary’s certificate was under his seal as such was sufficient to raise 
a& presumption that the certificaticn was ‘in the manner such acts are 
usually authenticated by them,” as required by the Virginia statute. 

4. SaME—SUFFICIENCY OF ACKNOWLEDGMENT. 

By the laws of Pennsylvania in force in May, 1788, (1 Laws 1810, p. 
142,) three justices were necessary to constitute the court of common 
pleas for the county of Philadelphia, and an acknowledgment of a Vir- 
ginia deed under the said act of 1785, before two of them only, was in- 
valid. 


In Error to the Circuit Court of the United States for the District 
of Kentucky. 
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At Law. Action of ejectment by John Loree against William 
Abner and others. Judgment was given for defendants. Plaintiff 
brings error. Reversed. 

Statement by BARR, District Judge: 


This is an action of ejectment, in which plaintiff, Loree, sued for the re- 
covery of a tract of land patented to Samuel Young by the commonwealth 
of Virginia on the 4th day of January, 1786, containing over 30,000 acres, 
lying in what are now the counties of Lee, Wolfe, and Powell, in the state - 
of Kentucky. | 

The defendants answered, and put in issue plaintiff’s title, and claim ad- 
verse possession, and pleaded the statute of limitation. Some of them deny 
that the deed frem Young to Gitt, through whom plaintiff claims title, is 
valid, and allege that it was never executed by the patentee, Young, and 
the alleged deed to Gitt is fraudulent and void. On the trial, plaintiff read 
a copy of the patent to Samuel Young from the commonwealth of Virginia, 
dated January 4, 1786, and a copy of a deed from Samuel Young to W. W. 
Gitt, dated May 23, 1845, and then a deed from Gitt to plaintiff. This was 
plaintiff's chain of title, and, after he introduced testimony tending to prove 
that the defendants were in the possession of portions of the land sued for, 
he rested his case. i 

I'he defendants then read, with tbe permission of the court. and over the 
objections of the plaintiff, a certified copy of a deed from Samuel Youns 
to Charles Vancouver, dated March 9, 1786, which conveyed the same land 
patented to Young by the commonwealth of Virginia, January 4, 1786. This 
certified copy is in words as follows, viz.: 


“This indenture, made the ninth day of March, in the year of our Lord 
one thousand seven hundred and eighty-six, between Samuel Young, of the 
city of Philadelphia, a merchant, of the one part, and Charles Vancouver, 
of the same city, gentleman, of the other part. Whereas, Patrick Henry, 
Esquire, by patent, under his hand and the lesser seal of the commonwealth 
of Virginia, bearing date the 4th day of January last past, did grant unto 
the said Samuel Young, his heirs and assigns. forever, a certain tract or 
parcel of land, containing thirty thousand nine hundred and seventy-three 
and one-third acres by survey, bearing date the 7th day of May, 1784, lying 
and being in the county of Fayette, in Kentucky; beginning at the letter 
‘A’ in the plat, a black oak, standing at the end of four hundred and forty 
poles north, nine degrees west, line drawn from the mouth of the north fork 
of the three forks of the Kentucky river, and running thence north, nine 
degrees west, thirty-eight hundred and fifty poles, to letter ‘B,’ a hickory; 
thence north, eighty-one degrees east, thirteen hundred and seventy-five 
poles, to letter ‘C,’ a black oak; thence south, nine degrees east, three thou- 
sand poles, to letter D,’ on Kentucky river, at a sugar tree, near the mouth 
of a large branch; thence running down, and binding with the meanders 
of the river, to letter ‘I,’ a buckeye, at the end of six hundred and forty 
poles when reduced to a straight line, where it intersects with an entry made 
by Adams and Crow; thence bounding by said entry, north, eighty-seven 
degrees west, two hundred and forty poles; thence south, four degrees east, 
seventy poles; thence south, eighty-six degrees west, one hundred and eighty 
poles; thence south, seventy-seven degrees west, four hundred poles; thence 
south, forty degrees west, one hundred and eighty poles, to the beginning, as 
by the said patent and recorded at Richmond fully appears: Now this in- 
denture witnesseth that said Samuel Young, for and in consideration of the 
sum of one thousvnd three hundred and fifty pounds lawful money of Penn- 
sylvania, to him in hand paid at the time of the execution thereof, the 
receipt whereof is hereby duly acknowledged, hath, and by these presents 
doth, grant, bargain, sell, alien, enfeoff, release, and confirm unto the said 
Charles Vancouver, his heirs and assigns, all that the abovedescribed tract 
of land, together with all and singviar the rights, privileges, immunities, 
bereditaments, and appurtenances whatsoever to the same belonging, and 
the reversions, remainders, rents, issues, and profits thereof, and all the 
estate, right, title, and interest whatsoever of the said Samuel Young of, 
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unto, and out of ihe same. To have and to hold all and singular the hereby- 
granted premises, with the appurtenances, unto the said Charles Vancouver, 
his heirs and assigns, to his and their own proper use and benefit, for- 
ever, and the said Samuel Young, and his heirs, all and singular, the hereby- 
granted premises, with all the appurtenances, unto the said Charles Van- 
Louver, his heirs and assigns, against himself and bis heirs, and against all 
persons whatsoever lawfully claiming or to claim by, through, from, or under 
him or them, shall and will warrant and forever defend by these presents. 
In witness whereof, the gaid parties have hereunto set their hands and 
seals, interchangeably, the day and year first above written. 
“Samuel Young. [L. S.] 
“Sealed and delivered in presence of us: 
“Miers Fisher. 
“John Hallowell.” 


“I do hereby acknowledge to have received the full consideration money 
above mentioned. Samuel Young. 


“Witnesses: 
“Miers Fisher. 
“John Hallowell.” 


“Philadelphia county—ss.: Before vs, the subscribers, two of the justices 
of the court of common pleas for the county of Philadelphia, personally 
came Samuel Young, in the above indenture named, and in due form of 
law acknowledged the same as his act and deced. In witness whereof we 
have hereto set our hands and scals, the ninth day of March, in the year of 
our Lord one thousand seven hundred and eigbty-six. 

“Plunket Fleeson. [L. S.] 
“Edward Shippen. [L. S.]” 


“(L. C. S.) Philadelphia county—ss.: I, Jonathan Bayard Smith, Esquire, 
prothonotary of the court of common pleas of Philadelphia, do hereby 
certify that Plunket Fleeson and Edward Shippen, Esquires, the persons 
taking the foregoing acknowledgment, are, and at the time of taking and 
subscribing same were, justices of the court of common pleas for the said 
county, as by their commissions remaining of record in my office fully ap- 
pear, and that, to all acts and deeds by them sbscribed, full credit is and 
ought to be given. In witness wherecf, I have hereunto affixed the common 
geal of the said court, and set my hand, the tenth day of March, in the year 
of our Lord one thousand seven hundred and eighty-six. TRES 

“J. B. Smith.” 


“Philadelphia, in Pennsylvania—ss.: Before us, the subscribers, two of the 
justices of the court of common pleas for the county of Philadelphia, person- 
ally appeared Samuel Young, in the within written indenture ramed, and 
acknowledged tlt on the third day of May, in this present year, he had 
agnin sealed and delivered the within indenture as his act and deed, and 
how desires that the same may be recorded as such. Witness our hands aud 
seals, the third day of May, one thousand seven hundred and cighty-eizht 

“John Gill. 
“William Pollard.” 


“I, Jonathan Bayard Smith, Esquire, prothonotary of the court of common 
nleas for the county of Philadelphia, do hereby certify that John Gill and 
Wiliam Pollard, Esquires, the persons taking the foregoing acknowledgment, 
are, and at the time of taking the same were, justices of the court of com- 
inon pleas and of the pence for the same county, and that, to all acts by 
them done as such, full credit is and ought to be given. Witness my hand 
and seal, the sixth day of May, in the year of our Lord one thousand seven 
hundred and eighty-eight. J. B. Smith, Prot’y. (L. C. S.J” 


“Recorded in the office for recording deeds, etc., for the city and county 
of Philadelphia, in Deed Book No. 16. pages L735, ete. Witness hand and seal 
of office, the 30th of March, A. D. 1780. 

“Mathw. Irwin, Ree’r. [L. C. S.]” 
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“The time for recording the within written indenture, according to the 
laws of Virginia. being expired, the same was again sealed and delivered by 
he said Samuel Young as and for his act and deed, this present third day 
of May, in the vear of our Lord one thousand seven hundred and eighty- 
eight, in the presence of us, to the end that the same may be yet recorded 
there. Miers Fisher. 

“John Hallowell.” 


“At a court held for Bourbon county, at the courthouse, on Tuesday, the 
18th day of November, one thousand seven hundred and eighty-eight, the 
above indenture of bargain and sale, from Samuel Young to Charles Van- 
couver, acknowledged before Plunk. Fleeson and Edward Shippen, Esquires, 
justices of the pence for Philadelphia county, in the state of Pennsylvania, 
and certitied by Jonathan Bayard Smith, prothonotary of the said county, 
with the said county seal affixed thereto, was admitted and ordered to be 


recorded. 
“Test: John Edwards, OC. 0. B. 0.” 


“State of Kentucky, Bourbon county—Sct.: I, Wm. Myall, clerk of the 
Bourbon county court, Kentucky, certify that the foregoing is a true and 
complete copy of a deed from Samuel Young to Charles Vancouver, together 
with the certificates to suine. as same appears of record in my office. Given 
under my hand, November 24th, 1891. Wm. Myall, C. B. ©. C.” 


This deed being read, the court instructed the jury they must find for de- 
fendants. This was done, and judgment entered thereon, and the plaintiff 
has sued out a writ of error. 


C. B. Simrall, O’Hara & Bryan, and T. M. Hinkle, for plaintiff in 
error. 

Trabue &.Trabue and St. John Boyle, (S. F. J. Trabue, E. F. 
Trabue, and Strother & Gordon, on the brief,) for defendants in 
error. 


Before JACKSON, Circuit Judge, and SEVERENS and BARR, 
District Judges. 


BARR, District Judge, (after stating the facts.) The errors as- 
signed are that the court should not have allowed the certified copy 
of the deed from Samuel Young to Charles Vancouver to be read 
to the Jury, and that it erred in instructing the jury to find for the 
defendants. If the certified copy of the deed from Young to Van- 
couver was competent evidence, the instruction of the court to find 
for the defendants was correct, as that conveyance proved the title 
was not in Samuel Young at the date of the deed to W. Gitt, through 
whom plaintiff claimed. Whether this certified copy was compe- 
tent evidence depends upon the question of whether the original 
deed had been legally executed and acknowledged, so as to au- 
thorize its record in the Bourbon county court under the laws of 
Virginia. This land lay in Bourbon county, and the county court 
of that county had authority to order it to record if it had been 
executed and acknowledged according to the statutes of Virginia. 
The Virginia statute of October, 1748, prescribed the mode of con- 
veying land where the interest was a life estate or more than a life 
interest. The statute was similar to the one enacted October, 
1710. See 3 Hen. St. p. 517. 

By these statutes, nonresidents of the colony of Virginia were 
required to have their deeds recorded in the records of the general 
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court, or the county court of the county where the land, or part of it, 
lay, within two years after the sealing and delivery thereof; and it 
was provided, as to these deeds, they should not— 


“Be admitted to record in the general court, or in any county court, unless 
the same be acknowledged in such court by the grantor or grantors thereof 
in person, or by some or one of them, to be his, her, or their proper act and 
deed, or else that proof thereof be made in open court, by the oath of three 
witnesses at the least.” 5 Hen. St. p. 409. 


These statutes which required nonresidents of the colony to 
acknowledge their deeds in person before the general court or the 
county court of the county where the land lay, or else prove their 
execution in one of said courts by three witnesses, were found 
to be inconvenient and difficult, and in October, 1776, the then 
commonwealth of Virginia changed this by statute. This statute, 
after reciting the difficulty and inconvenience of requiring non- 
residents of the state to acknowledge deeds in person, or prove them 
by witnesses in the general court or the county court of the state, 
provided that such deeds should be acknowledged by the party or 
parties making same, or should be proven by three witnesses— 


“Before the mayor or other chief magistrate of the city, town, or corporation 
wherein or near to which he, she, or they shall reside; and such acknowledg- 
ment or proof, certified by the mayor or other chief magistrate, under the 
common seal of said city, town, or corporation, annexed to the deed, shall be 
admitted to record in the general court or the county court where the lands 
or other estate lie, and shall be effectual for passing the estate therein men- 
tioned, as if the conveyance had been acknowledged or proven in such court; 
or when the parties making such deeds shall reside in any of the states of 
America, and there shall happen to be no city or town corporate within the 
county wherein they shall dwell, a certificate, under the hands and seals 
of two justices or’ magistrates of the county, that such proof or acknowl- 
edgment hath been made before them, together with a certificate from the 
governor, under. the seal of the state, or from the clerk of the county court. 
under the common seal of the county, that the persons certifying such proof 
or acknowledgment are justices or magistrates within the same, shall au- 
thorize the recording of such deeds, and make them effectual as aforesaid.” 
9 Hen. St. p. 207. 


In October, 1785, another statute was passed by Virginia, regu- 
lating conveyances, in which it was enacted: 


“That no estate of inheritance or freehold, or for a term of more than five 
years, in lands or tenements, shall be conveyed from one to another unless 
the conveyance be declared by writing, sealed and delivered, nor shall such 
conveyance be good aguinst a purchaser, for valuable consideration, not hav- 
ing notice thereof, or any creditor, unless the same writing be acknowledged 
by the party or parties who shall have sealed and delivered it, or be proved 
by three witnesses to be his, her, or their act, before the general court or be- 
fore the court of that county, city, or corporation in which the land con- 
veyed, or some part thereof, lieth, or in the manner hereinafter directed.” 


The manner thereinafter directed was this, viz.: 


“If the party who shall sign and seal any such writing reside not in Vir- 
ginia, the acknowledgment by such party, or the proof by the number of wit- 
neses requisite, of the sealing and delivering of the writing, before any court 
of law, or the mayor or other chief magistrate of any city, town, or ccrpora- 
tion of the county in which the party shall dwell, certified by such court or 
mayor or chief magistrate, in the manner such acts are usually authenticated 
by them, and offered to the proper court to be recorded within eighteen 
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months after the sealing and delivering, shall be as effectual as if it had been 
in the last-mentioned court.” 12 Hen. St. p. 154. 

This act, by its terms, did not take effect until January 1, 1787, 
so that the acknowledgment before Judges Fleeson and Shippen was 
under the act of 1776, and the acknowledgment before Judges Gill 
and Pollard was under the act of 1785. The latter act repealed 
the former so far as it related to conveyances of real estate. Hynes 
v. Campbell, 6 T. B. Mon. 286. This deed was not offered before the 
county court of Bourbon county for record within the required two 
years, and hence the first acknowledgment need not be considered, 
as we assume that the county court of Bourbon did not act judi- 
cially in admitting this deed to record. 

The questions to be determined in this view are, did Judges Gill 
and Pollard constitute a court of law, within the meaning of the 
act of 1785, and is the certificate of Prothonotary Smith in the 
form and manner such acts are usually authenticated? This cer- 
tificate of Jonathan Bayard Smith, prothonotary of the court of 
common pleas for the county of Philadelphia, is sufficient as to the 
fact that Judges Gill and Pollard were justices of said court, and 
that all acts done by them as justices were entitled to full credit; 
and this certificate, being under seal of Smith as prothonotary, must, 
we think, raise the presumption that the authentication is in the 
usual manner of such authentication. Ewing’s Heirs v. Savary, 3 
Bibb, 237. But he did not certify that these two justices consti- 
tuted this court of common pleas, or that they would be a quorum 
to hold such a court. We do not think it necessary that these 
justices should have taken this acknowledgment in open court, or 
asa court at all, but it is sufficient that they should have constituted 
a court of law. It cannot be assumed that Virginia intended the 
courts of the several states of the Confederation who might take 
acknowledgments of deeds to lands in Virginia, or hear proof there- 
of, would enter such proceedings in the records of these courts, and 
have them authenticated as judgments or other like proceedings 
would have been authenticated. Bank v. Portman, 9 Dana, 112. 
These acknowledgments were ministerial acts, rather than judi- 
cial ones, and, being done under the statute of another state, could 
not properly be entered upon the records of the common pleas court 
of Philadelphia. 

In view of the provisions of the act of 1776 which authorized, in 
certain cases, these acknowledgments, or the proof thereof, to be 
taken before two justices or magistrates of the county, and the 
provision of this act (1785) which authorized the mayor and other 
like officers to take such acknowledgments and proof, we conclude 
“any court of law” in this act means any person or persons who at 
the time constituted a court of law in the state where the grantor 
resided. This was intended to designate the person or persons 
who constituted a court of law, and authorize him or them to take 
such acknowledgments or proof, but not to require a court of law, 
as a court, to take such acknowledgments and proof. 

As there is no evidence offered by the defendants other than the 
copy of this deed and the certificates thereon, the trial court must 
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have taken judicial notice of the laws of Pennsylvania, and de- 
cided those laws made this court of common pleas a court of law, 
and constituted two justices a court. 

The states of Virginia and Pennsylvania were then part of the 
United States of the Confederation. Our present Union was not 
perfected until July 21, 1788, by the ratification of the requisite 
nine states. Pennsylvania was one of the nine, having ratified the 
constitution December 12, 1787, but Virginia did not ratify it until 
July 25, 1788. Although this government and the courts there- 
under were first established under the present constitution, which 
was ratified and became effectual in July, 1788, we think the court 
was correct in taking judicial knowledge of the laws of Pennsyl- 
vania in May, 1788. The federal courts take judicial knowledge 
of the laws of the several states of the Union, (Church v. Hubbart, 
2 Cranch, 187; Hanley v. Donoghue, 116 U. 8. 1, 6 Sup. Ct. Rep. 242,) 
and have taken judicial notice of the laws of Mexico in force in 
territory acquired afterwards by the republic of Texas, and then 
by the United States, (U. 8. v. Perot, 98 U. 8. 430,) and also of the 
laws of California existing before that territory was acquired by 
the United States, (Fremont v. U. 8., 17 How. 557.) 

We find that there was a court styled the “County Court of Com- 
mon Pleas” established by the colony of Pennsylvania in and for 
the county of Philadelphia as early as May 22, 1722, and that it was 
given common-law jurisdiction, but that law required three or 
more of the justices to constitute the court. See 1 Laws Pa. 1810, 
p. 142. There was no change in the number of justices necessary 
to constitute this court of common pleas until after the adoption 
of the constitution of 1790 by Pennsylvania. That constitution 
provided for the appointment of not fewer than three, nor more 
than four, justices, including a presiding justice, who should com- 
pose courts of common pleas, and in some instances two of said 
justices were allowed to constitute a court; but, as this was after 
the acknowledgment of this deed by Young, it cannot aid his ac- 
knowledgment. It is likely the mistake in thus taking the acknowl- 
edgment before two justices was because the parties were not aware 
of the repeal of the act of 1776 by the act of 1785. 

As this deed had not been acknowledged by Samuel Young be- 
fore those authorized by the act of 1785 to receive such acknowledg- 
ment, it was not legally recordable by the county court of Bour- 
bon; hence a copy thereof was incompetent evidence, and it was 
error to allow it to be read. 

For this error the case must be reversed, and a new trial granted, 
and proceedings had in conformity with this opinion; and it is 
so ordered. 
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(57 Fed. 189, — U. 8. App. —.) 
MARQUAND v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. May 24, 1893.) 


CUSTOMS ADMINISTRATIVE ACT OF JUNE 10, 1890—UNITED States Circuit COURT 
OF APPEALS—REMISSION OF DuTIES—NEW TRIAL. 

In a case arising under the customs administrative act of June 10, 1890, 
(26 Stat. 181,) it is not within the province of a United States circuit 
court of appeals to grant to or withhold from an importer leave to ap- 
ply to an officer of customs for a remission of duties levied upon merchan- 
dise imported by him, and made the subject of such case; or, if a judg- 
ment rendered in such case by a United States circuit court be affirmed 
by such circuit court of appeals, to direct or suggest the action of such 
circuit court in regard to a new trial upon newly-discovered evidence or 
newly-ascertained facts. 


Appeal from the Circuit Court of the United States for the 
Southern District of New York. 
Statement by SHIPMAN, Circuit Judge: 


At Law. Henry G. Marquand purchased in a foreign country, and on Octo- 
ber 13, 1890, imported therefrom into the United States at the port of New 
York, an antique bronze statuette of Eros, for the purpose of adding the 
same to, and making it a part of, a collection of antique bronzes which he 
had been gathering for years, and then had in his house. This statuette was 
classified by the collector of customs at that port as a manufacture of metal, 
under paragraph 215 of the tariff act of October 1, 1890, (26 Stat. 582.) The 
said Marquand, es provided in section 14 of the customs administrative act 
of June 10, 1890, (26 Stat. 137,) protested, claiming—TIirst, that this statu- 
ette was free of duty, under the provision for collections of antiquities, con- 
tained in paragraph 524; and, second, that, if not so free of duty, it was 
dutiuble as statuary wrought, etc., under paragraph 465 of the aforesaid 
tariff act. The board of United States general appraisers, to whom, pur- 
suant to section 14 of the customs administrative act, the collector trans- 
mitted the invoice of this statuette, reversed the action of the collector, and 
decided that this statuette was free of duty, under the paragraph specified 
in the first claim of the protest. The United States circuit court, to which, 
pursuant to section 15 of the customs administrative act, the collector ap- 
pealed, reversed the decision of the board, and adjudged that this statuette 
was dutiable under the paragraph specified in the second claim of the pro- 
test. The United States circuit court of appeals for the second circuit, to 
which the said Marquand appealed, affirmed the judgment of the circuit 
court. 55 Fed. Rep. 642.' Thereafter, and before the circuit court of ap- 
peals had issued its mandate, the said Marquand, upon an affidavit setting 
forth new facts, moved this court for leave to present this affidavit to the 
collector of customs, the United States appraiser, the board of general ap- 
praisers, or other cificer of the customs, as the court might direct, and for 
leave to petition the collector or other proper officer to remit the duties as- 
sersed upon the Eros upon the facts stated in said affidavit, or upon oral 
proof to the effect stated; and, in case such relief should be denied, then 
that the mandate of the court affirming the judgment of the circuit court 
should contain the language: “Without prejudice to such application, or to 
an application of the said Marquand for a new trial from the circuit court 
upon said facts.” 


Frederic H. Betts, for the motion. 
Edward Mitchell, U. 8. Atty., and Thomas Greenwood, Asst. U. 8. 


Atty. opposed. 
Before WALLACE and SHIPMAN, Circuit Judges. 
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SHIPMAN, Circuit Judge, (after stating the facts as above.) The 
application of Henry G. Marquand for leave to present the facts 
stated in his affidavit to the collector of customs or the board of gen- 
eral appraisers or other officer of the customs, and for leave to peti- 
tion the collector or other proper officer to remit the duties upon the 
Eros, and the motion that the mandate contain the language, “with- 
out prejudice to such application, or to an application of the said 
Marquand for a new trial from the circuit court upon said facts,” 
is not granted. It is not within the province of this court to 
grant or to withhold leave to apply to an officer of the customs 
for a remission of duties, or, in case a judgment of the circuit court 
is affirmed, to direct or suggest its action in regard to new trials 
upon newly-discovered evidence or newly-ascertained facts. 





(57 Fed. 199, — U. S. App. —.) 
WILSON et al. v. UNITED STATES, (two cases.) 
(Circuit Court of Appeals, Seventh Circuit. May 17, 1893.) 
Nos. 16 and 81. 


Customs DUTIES—CLASSIFICATION—HEMSTITCRED HANDKERCHIEFS. 

Hemmed or hemstiched handkerchiefs, which are not also embroidered, 
are dutiable under paragraph 349 of the tariff act of 1890, as “handker- 
chiefs—composed of cotton or other vegetable fiber,” and not under para- 
graph 373, as “hemstitched and embroidered handkerchiefs.” Rice v. U. 
S., 4 C. C. A. 104, 53 Fed. Rep. 910, followed. 


Appeals from the Circuit Court of the United States for the 
Northern District of Dlinois. 


P. L. Shuman, for importers. 
Thos. E. Milchrist, for the United States. 


Refore GRESHAM. and WOODS, Circuit one and BUNN, 
District Judge. 


PER CURIAM. These cases were submitted together. The 
question presented is of the proper rate of duty, under the act of 
October 1, 1890, upon handkerchiefs composed of linen, which 
were hemstitched but not embroidered. The duty was assessed 
by the collector at the rate of 60 per cent. ad valorem under par- 
agraph 373 of the act. The duty was paid under protest, the 
importers claiming in their certificate of dissatisfaction, in the 
first case, that the proper duty was 35 per cent. ad valorem, as 
required by paragraph 371, upon “manufactures of flax not other- 
wise provided for, containing over 100 threads to the square inch,” 
or, if that was not so, then 50 per cent. ad valorem, under para- 
graph 349, which prescribes that duty upon “handkerchiefs—com- 
posed of cotton or other vegetable fiber.” No reference to this 
paragraph is made in the certificate of dissatisfaction in the sec- 
ond case. The board of general appraisers decided that the duty 
of 60 per cent. prescribed in paragraph 373 for “hemstitched and 
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embroidered handkerchiefs” was the proper duty, and that deci- 
Sion was affirmed by the circuit court. 

Since the argument of these cases, the question has been de- 
cided by the circuit court of appeals for the eighth circuit, in the 
case of Rice v. U. §., (Jan. 27, 1893,) 53 Fed. Rep. 910, 4 C. C. A. 104, 
and we concur in the opinion of that court that a hemmed or hem- 
stitched handkerchief, which is not also embroidered, is not duti- 
able under paragraph 373 or 371, but is subject to the duty of 50 
per cent. ad valorem prescribed by the 349th paragraph of the 
act. 

It follows that the judgment in the first case should be reversed 
and remanded, with instructicns that the duty be reliquidated 
under paragraph 349, and that in the second case the judgment 
should be affirmed, and it is so ordered. 





| 


(57 Fed. 219, 9 U. S. App. 241.) 
MONITOR MANUF’G CO. v. ZIMMERMAN MANUF'’G CO. et al. 
(Circuit Court of Appeals, Seventh Circuit. October 27, 1892.) 
No. 28. 


PATENTS FOR INVENTION3—WIND ENGINES—PATENTABILITY. 

The first and second claims of letters patent No. 362,870, issued May 
10, 1887, for the combination in a wind engine of a wheel-supporting 
casting having a tubular spindle, with the wheel mounted on such spindle, 
the spindle projecting on the plane of the wheel, with the wheel shaft 
journaled within the spindle, having its outer end keyed to revolve 
with the wheel, and its inner end connected with the pump rod; and for 
the combination in a wind engine with the wheel-supporting casting, and 
the tubular spindle projecting laterally therefrom, having a bearing 
formed at its inner end of less diameter than the bore of the spindle, of 
the wheel mounted upon the spindle, the wheel shaft passing through 
the bore of the spindle Keyed to the hub of the wheel, and jeurnaled at its 
inner end in said bearing, the crank, the pump rod, and suitable con- 
nections between the crank and pump rod,—are void for want of inven- 
tion, none of the elements being new, and there being no invention in 
their combination. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

In Equity. Suit by the Monitor Manufacturing Company against 
the Zimmerman Manufacturing Company, John W. Baxter, Frank- 
lin T. Zimmerman, and Elias Zimmerman, to restrain the alleged 
infringement of three letters patent. Bill dismissed. Complain- 
ant appeals. Affirmed. 

The opinion of the circuit court, filed September 28, 1891, was 
as follows: 


Suit for infringement of three patents: The first one in order is No. 259,- 
352, dated May 23, 1882. Infringement is charged of the second claim only, 
which is in these words: “In a vertical wind wheel, the casting, E, in which 
the wheel is journaled, and which is curved laterally so as to throw the 
wheel shaft out of line with the vane, and thus enable it to swing around 
out of the wind, substantially as shown.” The second patent to be con- 
sidered is reissue No. 10,834, granted May 10, 1887. Infringement is charged 
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of claims 6, 7, and 8, which are in these words: “(6) The combination, with 
the casting having a tubular spindle projecting therefrom, provided with 
annular grooves and openings leading from the bore through to the outer side, 
and an oil cup located at the inner end of the spindie, and communicating 
with its bore, of the wheel hub having an enlarged axial op ‘ning to receive 
said spindle, and the wheel shaft fastened in the outer end of the hub, and 
extended through the spindle, and connected with the pump rod, whereby 
oil from said ofl cup lubricates the wheel shaft and the wheel hub, sub- 
stantially as described. (7) The combination, with the casting having a 
tubular spindle provided with annular grooves and radial openings extending 
from its bore, of the wheel hub having an enlarged axial opening to receive 
the tubular spindle, the shaft Keyed to the outer end of the hub and passed 
through the spiudle, with the enlarged axial opening, and lubricating said hub 
and shaft, substantially as described. (8) The combination with the casting hav- 
ing a tubular spindle projected therefrom provided with annular grooves and 
radial openings, and an oil cup located at the inner end of the spindle and 
communicating with its bore, of the wheel hub having an enlarged axial open- 
ing to receive the spindle, the shaft keyed to the outer end of the hub and 
passed through the spindle, and the oil reservoirs, disposed around the hub, 
and communicating with the large opening, substantially as described, and 
for the purpose specified.” The third patent embraced in the Dill is No. 
362.870, dated May 10, 1887. Infringement is charged of claims 1, 2, 3. and 
4, which are as follows: ‘(1) In a wind engine, the combination, with the 
wheel-supporting casting having a tubular spindle projecting laterally there 
from, of the wheel mounted on said spindle, which spindle projects about 
an equal distance on each side of the plane of the wheel, and the wheel shaft 
journaled within the spindle, having the outer end keyed to revolve with the 
wheel, and having the inner end connected with the pump rod, substantially 
as and for the purpose described. (2) In a wind engine, the combination, 
with the wheel-supporting casting and the tubular spindle projecting lat rally 
therefrom, having a bearing formed at its inner end of less diameter than the 
bore of said spindle, of the wheel mounted upon the spindle, the wheel shaft 
passing through the bore of said spindle keyed to the outer cnd of the hub 
of the wheel, and journaled at its inner end in said bearing, the crank, the 
pump rod, and suitable connections between the crank and pump rod, sub- 
stantially as set forth. (3) In a wind engine, the combination of the wheel- 
supporting casting having a tubular extension projecting therefrom, and 
having a bore in line with the extension, the inner end of which is enlarged, 
forming a recess, a sleeve having a bore of less diameter than the bore of 
the tubular extension, seated in the recess, leaving a space between the bottom 
of the recess and the inner end of the sleeve, the wheel hub mounted on the 
tubular extension, and a shaft keyed to the hub and projecting through said 
extension, and having a bearing in the sleeve, substantially as described. 
whereby the sleeve may be replaced without necessitating the removal 
of the wheel from its bearing, substantially as set forth. (4) In a wind 
engine, the combination of the wheel-supporting casting having a tubular 
spindle projecting laterally therefrom, the wheel mounted thereon, and having 
the spindle projecting about an equal distance on each side of the plane of 
the wheel, the two series of radial lubricating boxes, one series being located 
on one side of the plane of the wheel, the other series on the other side of 
the plane of the wheel, the boxes of one series alternating with the boxes 
of the other series, the wheel shaft keyed to the outer end of the wheel hub, 
passing through the spindle and lubricated by said boxes, that portion of the 
shaft on each side of the plane of the wheel being lubricated by its respective 
set of boxes, substantially as set forth.” 

These claims, both by reason of the prior art, and on account of the 
minute and numerous details of description used, are necessarily extremely 
narrow, and show invention, if at all, only in the specific forms of con- 
struction and combination described; and, this being so, the evidence does 
not show infringement, unless it be of the first and second claims of patent 
No. 362,870. If those claims are valid, it is conceded that they have been 
infringed. Their validity, however, is denied; and in view of patent No. 217,- 
123, issued to C. Lohnes, and Nos. 233,178 and 244,968, issued to J. S. Adama, 
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it is clear that they are void of invention. The only feature of novelty as- 
serted for the first claim {fs that the spindle on which the wheel is mounted 
“projects about an equal distance on each side of the plane of the wheel,” 
and, for the second claim, the novelty is supposed to be in “the tubular 
spindle * * * having a bearing formed at its inner end of less diameter 
than the bore of the spindle.” Neither of these things are new, and there 
was no invention in introducing them into the combinations d2scribed. It fol- 
lows that the bill should be dismissed for want of equity. 


C. P. Jacobs and V. H. Lockwood, for appellant. 
R. S. Taylor, for appellees. 


Before GRESHAM, Circuit Judge, and BUNN and JENKINS, 
District Judges. 


PER CURIAM. The decree appealed from is affirmed upon 
the grounds stated in the opinion of the court below. 





(57 Fed. 224, — U. S. App. —.) 
THE KONG FRODE. 
NORWEGIAN STEAMSHIP CO. v. WASHINGTON. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 136. 


1. MARITIME LIENS—STEVEDORE’8S SERVICES—PRESUMPTIONS. 
The services of a stevedore in stowing cargo in other than the home- 
port are services of a maritime nature, and the presumption is that they 
were rendered on the credit of the vessel. 


2. SaME—CHARTER PARTY. 

The mere fact that a vessel is under charter by a charter party which 
makes the charterers liable for the expenses of loading and unloading is 
not sufficient to exempt the vessel from liability to one who renders. 
services as a stevedore at the request of one whom he supposes to be 
the owner’s or charterer’s agent. The burden is on the vessel to show 
that the stevedore had knowledge of the terms of the charter party. 


Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

In Admiralty. Libel by Frederick S. Washington against the 
steamship Kong Frode (the Norwegian Steamship Company of the 
South, claimant) to recover for services rendered as a stevedore. 
There was a decree for libelant, and the claimant appeals. Af- 
firmed. 

Statement by LOCKE, District Judge: 

The steamship the Kong Frode, owned by the appellant herein, a corpora- 
tion of Christiania, Norway, was on the 9th of November, 1891, chartered 
by the United States & Honduras Trading Company for the term of 12 cal- 
endar months. The charter party provided that the owners should ap- 
point the master, provide the crew, and pay for all provisions and wages; 
the charterers to pay for coals, fuel, port charges, pilotages, and all other 
charges whatsoever, and £700 sterling per month for her use and hire. Be 
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fore this charter had expired, the charterer, the United States & Honduras 
Trading Company, rechartered her to Koss, Howe & Merrow, of New Orleans, 
to load three cargoes of general merchandise to Havana and other ports in 
Cuba at charterers’ option. By this charter party the charterers were to pay 
freight at fixed rates per sack or bushel; “the vessel to pay for stevedoring, 
and all other customary charges on cargo.” While loading under this charter, 
the libelant, as he alleges, was hired and employed by the master to load and 
properly stow the cargo into the steamship, and did load and properly stow 
the cargo, which, at the agreed rates for which lading and stowing was 
done, amounted to $369.75. Upon the presentation of the bill the master 
signed the same, “attesting” it. Upon presenting the bill to the firm whom 
the libelant supposed to be the cgents of the vessel, and at whose place of 
business,—the master being present,--he had made the agreement to perform 
the work, payment was refused, and he commenced suit against the steaimn- 
ship in an action in rem. The master gave bonds for the release .of his 
vessel, and filed exceptions to the libel, which being overruled, an answer was 
filed, ndmitting that libelant was hired and employed to perform the services 
charged, and that he did properly store the 3aid cargo, but denies that the 
price was the agreed price, or that any agreement for price was made, but 
that the price charged was exorbitant and excessive, and more than the 
services of libelant were worth, and averring, further, that the steamship 
was at the time winder a time charter, and the services vof the stevedore 
were to be paid for by the charterers, nnd that the libelant had full knowledge 
of these facts at the time he performed the services. 

The testimony showed that the first charterers, Messrs. Andress & Mitchel, 

under the name of the United States & Honduras Trading Company, had put 
their business as charterers into the hands of Hoadly & Co., of New Or- 
leans, and that through their representative, Mr. Wood, the libelant was 
procured to load the vessel, but before the final determination of the busi- 
ness the agency was transferred to Ross, Howe & Merrow, to whom the 
vessel had been rechartered, and Hoadly & Co. refused to pay any further 
bills, . 
Upon the hearing, judgment was given for the libelant for the amount 
of the bill, with interest from judicial demand and costs, from which judg- 
ment an appeal has been taken, assigning as error that the court erred 
in not holding that the steamship was under a charter party which ex- 
empted her from liability for stevedores’ charges, and the stevedore hav- 
ing been employed by the charterers, under a contract with the charterers, 
the stevedore had no lien on the vessel; that the court erred in not hold- 
ing that the libelant knew that the vessel was under a charter party, and 
that he knew he was engaged by the charterers, and that the fact that 
he presented his bill to the charterers clearly proves that the services 
were performed by the libelant on the credit of the charterers, and not on 
the credit of the vessel, and therefore the libel should have been dis- 
missed; that the court erred in not holding that the services of the steve- 
dore did not inure to the benefit of the ship, but inured to the benefit of the 
eharterers, and that there was no lien on the vessel in favor of the stevedore, 
and in not holding that the libelant’s bill was exorbitant and excessive. 


Guy M. Hornor, for appellant, 


Cited The Golden Gate, 1 Newb. Adm. 313; The Aeronaut, 36 Fed. 499; 
The Samuel Marshall, 49 Fed. 754; The Lulu, 10 Wall. 192; Stephenson v. 
The Francis, 21 Fed. 715; The Norman, 28 Fed. 383; The Stroma, 3 C. C. A. 
530, 53 Fed. 281. 


O. B. Sansum, for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


LOCKE, District Judge, (after stating the facts.) Where a nec- 
essary maritime service, or a necessary service which gives a mari- 
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time lien, is rendered to a foreign vessel upon the application of 
the master, or in his behalf, the presumption is that it is rendered - 
upon the credit of the vessel, and the burden of proof is upon him 
who contends otherwise. The Grapeshot, 9 Wall. 141; The Lulu, 
10 Wall. 192; The Patapsco, 13 Wall. 329. It has been settled as 
the rule in this circuit that a stevedore’s services, rendered to a 
ship in taking in, stowing, and discharging cargo, are services of 
a maritime nature, and, when rendered in other than a home port, 
a maritime lien will result. Dennett v. The Main, 2 C. C. A. 569, 
51 Fed. Rep. 954. Such services have in numerous cases been 
deemed as necessary to enable a vessel to pursue the general busi- 
ness of the transportation of cargo and the earning of freight, for 
which the vessel is intended, as any other class of maritime serv- 
ices. The Canada, 7 Fed. Rep. 119; The Velox, 21 Fed. Rep. 479; 
The Gilbert Knapp, 37 Fed. Rep. 209; The Onore, 6 Ben. 564. 

The duties of consignees ur agents of ships, or the agents of charter- 
ers or owners, are sosimilar and undistinguishable that without some 
positive knowledge of their relations, contracts, and agreements, 
it is impossible to determine to which class an agency may belong; 
and the fact that a merchant purchases supplies, or procures serv- 
ices to be rendered a vessel, raises no presumption that he there- 
fore sustains relations with the owners that make him responsible, 
and relieve the vessel from a lien. In the great majority of in- 
stances, in ordinary practice, the material man or stevedore con- 
tracts with, and takes his bill for payment to, the agent of the 
ship, whether he represents the owners or charterers, without the 
intervention of the master; but by so doing he does not abandon 
his right to look to the vessel in event of a nonpayment. It can- 
not be presumed or expected that he can be informed as to the 
exact provisions of the charter, or the responsibilities of the par- 
ties, in each particular case. 

Examining this case in the light of these general principles, we 
fail to find any affirmative proof that the libelant was informed 
of the character or conditions of the charters, or either of them, 
or the responsibilities of the vessel or charterers, or in any way 
gave the agent personal credit, to the exclusion of the vessel, or 
that the circumstances are shown to be such that he should be 
held to have done so. The final charter—the one under which 
he was loading at this time—specified distinctly that the vessel 
should pay for the stevedoring; and, had he known of this, it was 
in no way compulsory upon him to go back of that, and find to 
whom the term “the vessel,” there used, referred,—whether owners 
or previous charterers; and, were he ignorant of the provisions 
of either charter, it cannot be presumed he knew of, or contemplated, 
any paymaster but the vessel. There is nothing that shows that 
he knew what relation Hoadly & Co., through whose instrumen- 
tality he was employed, held to the vessel, any more than that 
they were the agents of Andress & Mitchel, whom he says he sup- 
posed to be the charterers’ or owners’ agents,—some one who looked 
out for the business. His testimony upon this point is: 
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“The charterers or the agents of the ship, who handled the business, made 
the agreement.” ‘Andress & Mitchel, and John G. Woods, were the agents 
of Hoadly & Co., who were the managing owners here.” “I made the con- 
tract with the agents of the ship.” “The owners’ agents at that time, I sup- 
pose, were Andress & Mitchel.” 


He states plainly that he did not know they were the charterers, 
as that did not concern him. 

It is not enough to show that an agent who employs labor or pro- 
cures supplies for a vessel is a charterer, and under that charter 
liable for the bills incurred, but it is necessary that the creditor 
also be aware of the relation, and furnish the supplies or serv- 
ices with such an understanding. The Patapsco, supra. 

There is nothing in the case that raises the presumption that 
libelant performed the services upon the credit of Andress & 
Mitchel, and intended to look to them for his pay. They do not 
appear to have been residents of New Orleans, but are described 
as “two men from New York, who had opened an enterprise be- 
tween this [New Orleans] and Honduras.” Any property or credit 
they may have had in New Orleans, by which it might appear 
libelant had probably trusted them, is not shown. Not only is 
there a lack of affirmative proof that Washington was aware of 
the relations of vessel and charterer, and intended to waive his 
admiralty lien, but everything tends to strengthen the presump- 
tion that he intended to rely upon it. His bill was made against 
the vessel; he procured the attestation of the master; and, al- 
though it was presented to Hoadly & Co. it was as agents of 
Andress & Mitchel, whom he considered agents for the owners. 
In the cases of The Stroma, 53 Fed. Rep. 281;! The Golden Gate, 
1 Newb. Adm. 313; The Aeronaut, 36 Fed. Rep. 499; and the other 
cases relied upon by respondent,—the charterers were owners pro 
hac vice, and the libelants’ agents knew them to be such. Here, 
such is not the case. The owners appointed and paid master and 
crew, and held control of the vessel subject only to the terms of 
the charter party. The charterers were not special owners. Nor 
do we find that the libelant knew the conditions of the charter 
party, or that by it the charterers were to pay for stevedoring. 

Nor do we find the rates charged to have been exorbitant or un- 
reasonable. They appear to have been less than were paid by 
some merchants, and the same as paid by all the vessels consigned 
to the same agents; and the preponderance of evidence is very 
largely in favor of their being but fair, just, and reasonable. 

We find no error in the judgment of the court below, and it is 
affirmed, with costs. 


23 C. C. A. 530. 
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(57 Fed. 236, — U. S. App. —.) 


MILBURN v. THIRTY-FIVE THOUSAND BOXES OF ORANGES AND 
LEMONS et al 


(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 
No. 101. 


1. DEMURRAGE—DELAY BY CONSIGNEE—CUSTOM OF PORT—COMMERCIAI USAGE. 

In a charter party the words “to discharge with customary dispatch, 
* * * cargo to be * * * discharged according to the custom of the 
port,” do not include a custom whereby all cargoes of fruit are sold at 
auction by one firm, not more than one cargo being sold in one day, and 
no cargo being discharged until it has been thus sold, since such custom 
manifestly has its origin in the sale, and not in the discharging, of ear- 
goes; and for demurrage caused by such a custom the cargo is liable. 

2. Same—LiquipaTeED DAMAGES. 

Where a charter party provides for demurrage at a stipulated rate per 
day, payable day by day, and the master makes daily demand for the 
amount due, interest from the time of such demand should be included 
in an allowance for demurrage. 


Appeal from the District Court of the United States for the East- 
ern District of New York. 

In Admiralty. Libel by John D. Milburn, owner of the steam- 
ship Tiverton, against 35,000 boxes of oranges and lemons, Phelps 
Bros. & Co., claimants, for demurrage. The district court rendered 
a decree for libelant, but disallowed a claim for interest. Both 
parties appeal. Reversed. , 

Statement by LACOMBE, Circuit Judge: 


The Tiverton, à British steamship, was chartered to the claimant’s Liver- 
pool firm, to carry a cargo of sreen fruit and other lawful merchandise freva 
Mediterranean ports to New York, by a charter party dated October 16, 1890. 
The following provisions of the charter are relevant: “To discharge at char- 
terers’ covered wharf, * * * and there deliver the same, agreeably to 
bills of lading, :1.d so end the voyage.” “To discharge with customary dis- 
patch.” “The cargo * * * to be stowed and discharged according to the 
customs of the ports.” “And shall pay demurrage at the rate of thirty pounts 
sterling per day, to be paid day by day, for each and every day said steamer 
4s detained over the said time, as hereinbefore stated.” “To be consigned 
at port of discharge to Messrs. Phelps Brothers & Co.” A cargo consisting 
almost entirely of oranges and lemons was londed aboard at Mediterranean 
ports, and bilis of lading issued therefor, whereby, among other things, it 
wns agreed: “Simultaneously with the ship being ready to unload, * * * 
the consignee of rnid goods is hereby bound to be ready to receive the same 
from the ship’s side, * * * and, in default thereof, the master or agent 
of the ship * * * are hereby authorized to enter the said goods, * * + 
and land, warehouse, or place them in lighter, without notice to, and at the 
risk and expense of, the said consignee,” etc. 

The Tiverton arrived at New York on December 29th and notified Phelps 
Bros. & Co. the next day of her readiness to discharge. She was duly en- 
tered at the customhouse, and permits for discharge issued. The charter- 
ers thereupon ordered her to their Mediterranean piers, Brooklyn, where she 
was duly berthed at 3 P. M., December 30, 1890, on the south side of the 
northerly one of the two covered piers owned by the charterers, and was un- 
obstructed. There was no other vessel on the opposite or northerly side of 
the pier where the Tiverton lay, but the steamer Thomas Melville lay at the 
southerly side of the charterers’ southerly pier. The charterers assigned 
their regular stevedore to the discharge of the fruit, and he was present 
when the steamer was docked. Both of these piers were covered, and steam- 
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ers lying at either had equal advantages for discharge, simultaneously, and 
without interfering with each other. By the custom of the port, January 
ist was a holiday. The temperature was proper for the discharge of green 
fruit on January 2d and 3d, and the steamer Thomas Melville was discharged 
on those days. Although the Tiverton had equal facilities, and was in all 
respects ready to discharge, her cargo was left aboard, and received no at- 
tention. The weather after Saturday, January 3d, became cold, and the 
discharge of the 'Tiverton was not completed until January 13th, or nine days 
after the discharge of the Thomas Melville. During the winter fruit cargoes 
are discharged only when the thermometer indicates 28 degrees F., or over. 
Proof was made upon the trial of a custom in the fruit trade at this port. 
which has existed for many years. All such cargoes are sold at auction, and 
by a single firm of auctioneers. As soon as the steamer arrives at Sandy 
Hook. the consignee reports her at the auctioneer’s store, where a list is 
kept, and they put down the hour and minute of arrival. During the summer 
vessels discharge irrespective of the list. In the winter, however, a day is set 
for each vessel in turn. If when that day comes the thermometer indicates 
28 degrees, the auctioneers sell the cargo of the vessel to which that day was 
assigned, the sale beginning at noon. Discharge commences in the morning of 
the day of sale, and proceeds, weather permitting, till completed. No other 
cargo is sold on that day. If the next day is favorable, the cargo of the 
next vessel is sold, whether the discharge of the one sold the day before is 
completed or not. No sales, however, are made on Saturday. By this method 
the consignee of the fruit turns it over from the ship to the buyer, without 
himself warehousing it. The ship holds it till a purchaser is found, acting as 
a temporary warehouse meanwhile, und the purchaser is not found, or even 
sought for, till the day comes, when the auctioneers, having at their conven- 
fence sold all earlier cargoes, one a day, are prepared to offer this one on the 
open market. The only reason why discharge of the Tiverton was not begun 
on January 2d was because the cargo of the Melville, which had arrived 
earlier, was offered for sale on that day. The only reason why discharge 
was not begun January 3d was because fruit cargoes are not sold on Satur- 
days. 

The libelant filed his libel for demurrage at the charter rate of $150 per 
day for detention, making in all the sum of $1,350. Interest thereon was 
disallowed by the district court, and a partial appeal against such disallow- 
ance was taken by the libelant. The claimant has appealed from the decree 
in favor of the libelant. 


Wm. H. Cochran, for appellant. 
E. B. Convers, for appellee. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


LACOMBE, Circuit Judge, (after stating the facts.) There is no 
question of fact in thiscase. The existence of the custom set up in 
defense is conceded, and the only point to be decided is whether 
it is imported into the contract between the parties by the language 
they have used. The learned district judge did not discuss this 
point in the brief memorandum he filed with his decision. He had 
precisely the same custom before him, however, in the case of Steam 
Co. v. Suitter, 17 Fed. Rep. 698, and there held that the existence of 
such usage of trade did not affect the right of the shipowner to 
insist upon reasonable promptness in discharging; that it was 
“unreasonable, and contrary to public policy, to permit the time of 
discharging a ship of her cargo to depend upon the ability of a single 
auction house, in the accumulation of business and of other engage- 
ments, to effect a sale of such cargo for the owners thereof.” The 
question whether a clause in the charter party providing for “dis- 
charge with customary dispatch” was affected by a substantially 
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similar custom at the port of New Orleans, where it was the prac- 
tice of fruit dealers to receive their fruit from the vessels no faster 
than they could sell it at the wharves, was also carefully considered 
by the district and circuit courts in the eastern district of Louisiana. 
Lindsay v. Cusimano, 10 Fed. Rep. 302, 12 Fed. Rep. 503, 505. It 
was therein held as follows: 

“The obligations of the owners and charterers, where the charter party is 
silent as to time to be occupied in discharging, are reciprocal; each shall 
use ‘reasonable dispatch.’ This obligation is here qualified by changing ‘rea- 
sonable’ into ‘customary’ dispatch. This enlarges the source of delay, and 
makes it include all those usages at the port of delivery which the carrier 
cannot control,—such as the working hours, the order in which vessels must 
come up to the wharf, the observance of holidays, the allowance of three 
days to obtain a berth, provided one cannot be sooner obtained; but here 
their force stops. 'Yhey cannot be held to include any delay which is purely 
voluntary on the part of the charterers, although such delay is customary 
in the fruit trade. The phrase must be confined in its meaning to excuse the 
parties for want of opportunity by reason of the custom prevailing at the 
port. This is the substance of the decision in Kearon y. Pearson, 7 Hurl. & 
N. 386. There the question was as to the meaning of the words ‘usual dis- 
patch’ as applied to loading. Martin, B., before whom the case was tried, 
whose ruling was affirmed by all the judges, suys, page 387: ‘They meant 
that the vessel should be loaded with the usual dispatch of persons who have 
a cargo ready at Liverpool for loading.’ Here these words ‘customary dis- 
patch’ meant the usual dispatch of persons who are ready to receive a cargo, 
and exclude all customs in accordance with which these charterers might 
claim the right to decline to receive, simply because it was more advanta- 
geous to postpone. * * * Delivery should take place with dispatch, limited 
or qualified by the customs prevailing at the port of delivery, which created 
barriers not under the control of the party who here urges them.” 10 Fed. 
Rep. 303. 


The distinction thus pointed out is a sound one. The custom 
here set up to sell only one fruit cargo a day, and none on Satur- 
days, is not an outgrowth of the business of discharging ships, but 
rather of the business of selling their cargoes. It is manifestly in- 
tended to prevent a glut in the market, to keep up prices by holding 
back newly-arrived fruit till the earlier arrivals have been absorbed 
by the consumer. It does not interfere with a discharge of the 
ship, as did the customs as to hours and times of labor, as to rou- 
tine of access to a single elevator, as to a second change of berth,— 
which have been held applicable in the cases cited by the appellant. 
The consignee could have discharged this cargo in seasonable. 
weather on January 2d and 3d, removed it from the dock and ware- 
housed it; and, when the only excuse he gives for not doing so is 
that, by the custom of his trade, he could not sell it in the ordinary 
way to consumers until other fruit had been first so sold, he may 
not turn the ship into a temporary warehouse to hold his goods 
until he finds a market for them. We do not determine whether 
the custom of selling fruit by a single firm of auctioneers, and in 
restricted quantities, which seems to have existed many years, 
is or is not reasonable, but do hold it is not the kind of custom which 
the use of the phrase “customary dispatch in discharging” imports 
into the contract of affreightment between the parties, being con- 
cerned, not with the business of discharging, but with the business 
of selling, and not creating any impediment to a discharge with 
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dispatch, which the charterer would not have overcome by the use 
-of mere ordinary diligence. 

Inasmuch as the charter party contains an express agreement 
to pay demurrage at the rate above named “in case the steamer 
is detained over the said time, as above stated,” and the steamer was 
detained nine days over the time agreed upon for unloading, viz. 
such time as would be required for discharge with customary dis- 
patch, the district court correctly awarded demurrage to the libelant. 

Such award, however, was without interest, and the refusal to al- 
low it is assigned as error by the libelant. Upon this point the de- 
cisions of the eastern and of the southern districts of New York are 
not harmonious. The Alexandria, 10 Ben. 101; Johanssen v. 
The Eloina, 4 Fed. Rep. 573; The J. A. Dumont, 34 Fed. Rep. 428. 
It is unnecessary to add anything to the discussion of the subject 
contained in those opinions. The amount of the demurrage is liqui- 
dated by the contract. Claimants stipulated to pay it day by day, 
in case they detained the vessel beyond the stipulated time. It was 
their duty to pay it when they so detained her, and to pay it day 
by day for each day of such detention, as they contracted to do. 
‘The master of the Tiverton demanded daily the amount due. In 
‘similar cases interest follows recovery, and there is no adequate 
‘reason why demurrage should be subject to any different rule. 

The decree of the district court is reversed, and cause remanded, 
with instructions to decree in favor of the libelant for demurrage, 
-as found by said court, with interest thereon from date of demand, 
-and costs of the district court and of this court. 





(57 Fed. 283, — U. S. App. —.) 
Jn re HARRIS et al 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


A. Lisrration or Lrasprtiry—Givine or Boxp—STIPULATION FOR INTEREST. 

In a proceeding for limitation of liability, where a bond is taken for 
the appraised value of the vessel, pursuant to admiralty rule 54. it is 
proper for the court to require that such bound shall include a stipulation 
for interest from the date thereof. 

“2. SameE-—-Costs. 

Where, in a proceeding for limitation of liability, the owners of the ves- 
sel unsuccessfully litignte the question of any liability on her part, they 
are chargeable with the costs of such litigation. The Wanata, 95 U. 8. 
600, followed. 

XÆ. ESTOPPEL IN PAIS—SURROGATION OF INSURER—EXCEPTION IN POLICY. 

An insurance company which has paid a loss caused by the stranding of a 
lighter through negligence of a tug having it in tow, the adjustment 
having been subject to subrogation, and has taken an assignment of the 
insured’s claim, is not estopped to allege negligence of the tug, notwith- 
standing an exception in the policy of losses from want of ordinary care 
and skill in navigating the lighter, and the fact that the proofs of loss 
contained a protest by the master of the tug, stating that the stranding 
was due solely to the extraordinary and irresistible force of the tide, and 
not to any default in navigation; as the wrongdoer is not relieved by the 
adjustment between the parties injured. 
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Appeal from the District Court of the United States for the 
Eastern District of New York. 

In Admiralty. Petition by Charles F. Harris and others, owners 
of the steam tug Howard Carroll, for limitation of liability for dam- 
ages from the stranding of a lighter in tow of the tug. Petitioners 
defended against any claim for damages, but a decree was rendered 
against them therefor, from which they appeal. Affirmed. 


E. D. McCarthy, for appellants. 
Jos. F. Mosher, for the insurance company. 


Before WALLACE and LACOMBE, Circuit Judges. 


LACOMBE, Circuit Judge. On December 26, 1889, a loaded car 
float, belonging to the New York, New Haven & Hartford Rail- 
road Company, in tow of the steam tug Howard Carroll, was 
stranded upon a rock in the East river, causing damages to the float 
and its cargo. On March 19, 1890, the Aetna Insurance Company, 
of Hartford, Conn., insurers of the railroad company on the cars 
and their contents, filed a libel in rem against the tug for such 
damages and expenses of salvage, alleging that the stranding was 
occasioned by the negligence of the persons in charge of and navi- 
gating the tug. Thereupon, on March 22, 1890, the petitioners 
filed their libel and petition, praying that they might be held 
entitled to the benefit of the act of March 3, 1851, limiting the lia- 
bility of shipowners. An order was entered directing an appraise- 
“ment of the interest of the petitioners in the steam tug, her tackle, 
etc., and freight, which interest was duly appraised at $4,150. Peti- 
tioners thereupon, on March 28, 1890, filed a bond, with sureties, 
stipulating, upon the order or decree of the district court or of 
any appellate court, to pay into said court, subject to its order, 
the sum of $4,150, with interest from the date of the bond. Peti- 
tioners protested against being required to stipulate for interest, 
but the district court would accept nothing else cr different. 

The proceeding to limit liability was conducted according to law 
and the practice of the admiralty. Petitioners defended against 
any claim for liability, contending that the stranding occurred 
without any fault or negligence of their own, or of those in charge 
of the navigation of the tug. The district court, however, held 
that the stranding was caused by the neglect and want of care 
of those in charge of the Howard Carroll, and decreed that various 
claims for damages and debts against the tug, aggregating some 
$12,000, were duly proven. It thereupon decreed that the peti- 
tioners and their sureties should pay into court the amount of 
their stipulation for value, to wit, the sum of $4,150, with interest 
from the date of the bond; that the costs and expenses of the 
prcctors for petitioners in the proceedings for limitation of liability 
should be paid from the fund, but not any costs or expenses in- 
curred by reason of the denial of all liability; and that the Aetna 
Insurance Company and the New York, New Haven & Hartford 
Railroad Company, with whom the owners of the tug had litigated 
the ase of ayaa for the damages resulting from the strand- 
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ing, should recover from such owners the costs of that litigation. 
The petitioners appealed to this court, and have raised and argued 
here three assignments of error. 

1. Appellants contend that the district court erred in requiring 
a stipulation for interest from the date of the bond upon the ap- 
praised value of ship and freight, and insist that, in proceedings 
under the act of 1851, interest upon such value can be exacted only 
from the date of the final decree. Several cases are cited in sup- 
port of this contention, (The Ann Caroline, 2 Wall. 538; The Wa- 
nata, 95 U. S. 600; The Manitoba, 122 U. 8. 97, 7 Sup. Ct. Rep. 
1158; The Jose E. More, 37 Fed. Rep. 122;) but they are not con- 
trolling, because in no one of them did the bond provide for in- 
terest, and the obligors in a bond conditioned only to pay the stipu- 
lated value upon decree could not be liable for interest until the 
decree fixed their liability. But it is further contended that, upon 
principle, the owners can in no event be held liable for anything 
beyond the value of the vessel and freight; that, therefore, the 
stipulation, being for illegal interest, is void, being unsupported 
by any consideration, upon the principle that stipulations given 
pursuant to law are not enforceable beyond the demands of the 
law, no matter what promises they may contain. The statement in 
appellant’s brief that “section 4 of the act of 1851 (now sections 
4284, 4285, Rev. St. U. S.,) says that all claims against the shipowner 
shall cease from and after the time when he surrenders his vessel, 
or gives a bond for her value,” is not entirely accurate. The stat- 
ute contains no provision for the giving of a bond. It is only upon 
a transfer of his interest in the vessel and freight to a trustee 
appointed by the court that claims against the owner are declared 
by the statute to cease. It is the fifty-fourth rule in admiralty, 
which, presumably for the relief of the shipowner who might 
wish to put his vessel to some use, provides as follows: 

“Rule 54. * * * And thereupon the court, having caused due appraise- 
ment to be had of the amount or value of the interest of said owner or own- 
ers, respectively, in such ship or vessel, and her freight, for the voyage, 
shall make an order for the payment of the same into court, or for the giv- 
ing of a stipulation, with sureties, for payment thereof into court whenever 
the same shall be ordered; or, if the said owner or owners shall so elect, 
the said court shall, without such appraisement, make an order for the 
transfer by him or them of his or their interest in such vessel and freight, 


to a trustee to be appointed by the court under the fourth section of said 
act.” 


Under this rule the right to elect that he will transfer his inter- 
est, and thus limit his liability in the way provided by the statute, 
is expressly reserved to the owner. If, however, he prefer to avail 
of the alternative offered by the rule, and to substitute the ap- 
praised value for the res, it is left to the discretion of the court 
to determine whether such value shall be paid into court in cash, 
or secured by a bond. If it is paid in cash, the fund may be invest- 
ed, and increased by accumulations of income during the continu- 
ance of the litigation; and, as the fund thus held by the court 
belongs to the creditors, its increment (to the extent of their claims) 
will also belong to them. Where, however, it is not paid into court, 
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it remains in the hands of the debtor, and, for the use of a fund 
not belonging to him, it is but fair and just that he should pay. 
The Favorite, 12 Fed. Rep. 213. In cases, therefore, where the 
owner elects not to transfer, and asks to be allowed to receive his 
vessel upon stipulating to pay the appraised value of his interest 
at some future day, instead of substituting the money for the res, 
it is eminently proper that he should be required to stipulate for 
interest from the time when he thus releases his ship till the money 
which takes its place is required for final distribution among the 
creditors, whose fund it is; and there is nothing in either the stat- 
ute or the rule which expressly or inferentially forbids the court 
to require him so to do. The additional liability thus incurred 
arises, not because of the original offense, but because the owner 
has chosen substantially to borrow from his creditors the money, 
which, under the rule, is to take the place of the offending vessel. 

2. The appellants contend that the district court erred in award- 
ing against the owners the costs of the litigation in which they con- 
tested, unsuccessfully, the right of the insurance company and of 
the railroad company to recover anything. This contention is un- 
sound. The case of The Wanata, 95 U. 8. 600, is abundant au- 
thority for the proposition that defending owners in cases such as 
this are liable for costs. 

3. The appellants also assign it as error that the district court 
decreed in favor of the Aetna Insurance Company, and did not 
adjudge that said company, “being subrogated to the rights of the 
assured only, was estopped to allege negligence on the part of 
those in charge of the Howard Carroll at the time of the accident.” 
That the stranding of the barge was caused, as the district judge 
found, by the neglect and want of care of those in charge of the tug, 
is not controverted upon this appeal. The policy of insurance 
contains this clause: “Excepting all perils, losses, or misfortunes 
arising from * * * want of ordinary care and skill (such as 
is common in said navigation) in lading or navigating said lighters,” 
etc. The loss was paid upon an adjustment, which states on its 
face that it is subject to subrogation. At the time of payment 
the railroad company gave a receipt stating that, at the time of 
loss, the float was in charge of the Howard Carroll, and assigned 
all claim of the railroad company for damages arising from or con- 
nected with such loss. Among the proofs of loss was a protest 
made by the master of the tug, stating that the stranding was due 
solely to the “extraordinary and irresistible force of the flood tide, 
* * * and ought not to be attributed to any default in naviga- 
tion.” In these facts, however, we find no support for the con- 
tention of the appellants. The clause above quoted from the policy 
was manifestly inserted for the benefit of the insurer, and might 
be waived by it. Sun Mut. Ins. Co. v. Mississippi. Val. Transp. Co., 
17 Fed. Rep. 919. The equities between insurer and insured are 
not a matter with which the wrongdoer has any concern. Whether 
the insurance company paid because it thought the tug was blame- 
less, or because it doubted whether negligence on the part of those 
on the tug was within the terms of the exception, or because it sup- 
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posed it to be good business policy to pay the railroad company, 
notwithstanding the exception, and to endeavor itself to recover 
from the tug, does not appear, and has nothing to do with the case. 
It did pay the loss, which, but for the exception, it was bound to 
pay, and took an assignment which subrogated it to whatever right 
of recovery for the loss the insured might have against third persons. 
In the presentation to the insurance company by the insured of the 
protest of the tug’s master, above quoted from, and in the receipt 
by the railroad company of payment for its loss from the insurance 
company, we find no estoppel which will inure to the benefit of the 
original wrongdoer, to whom no misleading statement was made, 
and whose conduct has been in no way influenced by the trans 
actions between insurer and insured. An estoppel in pais only 
operates in favor of a person who has been misled to his injury. 
Ketchum v. Duncan, 96 U. S. 666. Nor do the facts make out an 
estoppel, as appellants contend, “from considerations of universal 
right * * * and sound public policy.” Having settled between 
themselves, upon consideration of their contract and the facts in 
the case, which of them—insurer or insured—should first bear the 
loss, the person thus injured now seeks reimbursement from the 
wrongdoer, whose negligence caused the damage. It would be 
against “universal right and sound public policy” to be astute to 
relieve the wrongdoer from all liability for his conceded fault 
because the injured parties have adjusted their mutual equities 
in some manner satisfactory to themselves, and in no way affect- 
ing himself. He is bound to make satisfaction for the injury he 
has done, without inquiry as to the relative equities of the parties 
claiming the damages. The Monticello v. Mollison, 17 How. 152. 

The decree of the district court is affirmed, with interest and 
costs. 





(57 Fed. 251, — U. S. App. —.) 
THE MINNIE SMITH. 
QUEBEC STEAMSHIP CoO. v. THE MINNIE SMITH. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


COLLISION—STEAM AND SAIL—CONFLICTING EVIDENCE. 

The steamer C., on a course S. by E. on the open sea, sighted the 
schooner M., sailing on a course N. by W.44 W. On behalf of the steamer, 
her second officer testified that the schooner was sighted at 4:20 A. M., 
two miles distant, without lights; that no change of course by the 
steamer seemed necessary; that when next noticed, 10 minutes later, about 
two steamer lengths from the C., the schooner suddenly altered her 
course to N. E., across the steamer’s bows, whereupon the C. put her 
helm hard a-port, turning about 20 degrees, and reversed her engines at full 
speed. Testimony on behalf of the schooner was very full, to the effect 
that both her lights were in good order and burning; that the steamer's 
white light was first seen about half a point on the starboard bow; that 
both colored lights were seen at a distance of two miles; that the 
schooner’s course was then changed to N. N. W., so as to show only the 
starboard light; that the steamer from this time was shecring about, 
showing each colored light alternately; that the schooner’s mate, becoming 
alarmed, summoned the captain on deck, and at the distance of one- 
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quarter of a mile fired a shotgun, whereupon the steamer suddenly 
changed her course to port, and the vessels collided. The port bow of 
the steamer struck the port quarter of the schooner at an angle of five 
points. Held, that the preponderance of evidence showed the steamer 
alone was in fault. 


Appeal from the District Court of the United States for the 
Southern District of New York. Affirmed. 


Wilhelmus Mynderse, for appellant. 
W. W. Goodrich, for claimants and libelees. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. This is an appeal from a decree 
of the district court for the southern district of New York, which 
dismissed the libel of the Quebec Steamship Company, ownrr of 
the steamship Caribbee, against the schooner Minnie Smith, to 
recover damages for a collision between said vessels in the Atlantic 
ocean, about 330 miles from Bermuda, on April 15, 1891. The 
coliision took place about daybreak, the sky being clear, und the 
wind blowing moderately from the southeast. 

The Caribbee was on a voyage from New York to the Weat In- 
dies, and the Minnie Smith was bound from San Domingo to New 
York. The vessels were two or three miles apart when the 
schooner, whose course was N. by W. 4 W., first sighted the 
steamer, whose course was about 8. by E. The sailing vessel 
was making about 3 or 4 knots per hour. The speed of the steamer 
was about 10 knots per hour. 

The theory of the libelant, as stated in the libel, and in the 
testimony of the second officer of the Caribbee, who was in charge 
of her navigation at the time of the collision, is that the schooner 
was sighted about 20 minutes past 4 o’clock, about 2 miles dis- 
tant, without lights; that no apparent necessity for a change in 
the course of the steamer existed, and none was made; that when 
the schooner was next noticed, about 10 minutes afterwards, and 
about a couple of steamer lengths from the Caribbee, she suddenly 
altered her course across the steamer’s bow, and headed northeast, 
whereupon the Caribbee’s helm was put hard a-port, her heading 
turned about 20 degrees, and an order was given to reverse the en- 
gines at full speed, when the port bow of the steamer came in col- 
lision with the schvoner, and the latter was struck on the port 
quarter. The steamer’s position is that there was no necessity 
for either vessel to change her course, and that she did not change, 
until she was compelled to do so by the schooner’s sudden and in- 
excusable attempt to cross the steamer’s bow. 

The testimcny on the part of the schooner is very full, and is to 
the effect that both her lights were in good order and burning; 
that the steamer’s white light was first seen about half a point on 
the schooner’s starboard bow, and thereafter, when the vessels were 
two miles apart, both colored lights were seen. The schooner’s 
course was then changed to N. N. W., so that the steamer might 
only see the starboard light, and know which way she was going; 
that from that time the steamer was sheering about, showing both 


326 C. C. A. REPORTS, Vol. 6. 


lights, and each light alternately, until the mate, who was in 
charge, became alarmed, summoned the captain on deck, and aft- 
erwards, when she was distant about one-fourth of a mile, fired 
a shotgun to attract her attention; and that at the time of the 
gun firing she suddenly again changed her course to port, and the 
collision occurred. 

The testimony for the libelant does not satisfy the mind that 
any vigilant attention was paid by the steamer to the schooner, 
while, in the language of the district judge, “those on bcard of 
the schooner show every evidence of vigilance, alert attention, and 
care.” 

The steamer was watched from the moment that her white light 
was first seen. Her singular movements, which brought each 
colored light alternately into view, created anxiety. The captain 
was summoned, and the gun was fired in order to arouse the wheel- 
man, if he was asleep. The crder of events, and the circumstances 
which took place on board the schooner, show that at the time 
the careless navigation of the steamer justly created alarm, and 
now lead to the conclusion that upon the steamer rested the fault 
which caused the unnecessary collision. 

The witnesses agreed that the port bow of the Oaribbee struck 
the port quarter of the Minnie Smith, the angle between the port 
sides of the two vessels being about five points. How this could 
have happened without a change of course by both vessels to the 
eastward, which each vessel denies, it is not easy to understand. 
We concur with the district judge, who said that “any sguch change 
[of at least five points to the eastward] by either alone, and es- 
pecially by the steamer, invclves very great difficulty and im- 
probability in navigating so as to come into collision.” But we 
also concur with him in the conclusion that the greatly preponderat- 
ing evidence on the part of the claimant “must prevail, and the 
steamer held the responsible cause of the collision, even though 
the angle of collision were made up in part by some porting of 
the schooner in extremis, though the evidence does not warrant 
that finding.” 

The decree of the district court is affirmed, with costa. 


(57 Fed. 257, — U. S. App. —.) 
BLAIR et al. v. HARRISON et aL 


(Circuit Court of Appeals, Seventh Circuit. June 10, 1893.) 
No. 64. 


1. ATTORNEY AND CLIENT—FEES—LIEN ON JUDGMENT. 

Where the amount due on a judgment recovered for the purchase price 
of property sold by plaintiff to defendant is paid into a court of equity 
for distribution, plaintiff's attorneys are entitled to receive therefrom the 
money due them for meritorious services rendered to plaintiff in other 
suits growing out of such purchase, where such services were rendered 
with the expectation that they would be paid for out of the proceeds of 
such judgment. 51 Fed. Rep. 693, affirmed. 
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2. PARTNERSHIP—WHAaT CONSTITUTES—EVIDENCE. 

Proof that two men owned a ranch and herd of cattle jointly, that they 
managed the ranch together, rendered accounts in their joint names, and 
referred to themselves as a company, is sufficient to show that they were 
copartners, although they had no articles or agreement of copartnership. 
51 Fed. Rep. 693, affirmed. 


8 SaME—SETTLEMENT BETWEEN PARTNERS—RIGHTS OF CREDITORS. 
A settlement between copartners which determines their respective 
interests in a certain partnership fund is conclusive as to the rights of 
their individual creditors to that fund. 51 Fed. Rep. 693, affirmed. 


4. SAaME—VACATING SETTLEMENT—EVIDENCE. 

A settlement between copartners, who are both capable men, of a 
business amounting to hundreds of thousands of dollars, and involv- 
ing many items of account depending upon the memories of the co- 
partners, should not be opened at the instigation of their creditors, after 
the death of one of the copartners, even though there is a strong prima 
facie showing of mistake in the settlement. 51 Fed. Rep. 693, affirmed. 


& Same—RIGHT oF PARTNER TO PLEDGE FIRM PROPERTY. 
One of two copartners cannot pledge the partnership property to secur: 
his private debt, except to the extent of his interest therein. 51 Fed. 
Rep. 693, affirmed. 


6. Equity PLEADING—AMENDMENT. 
er the announcement of the final decision of the chancellor upon the 
merits of a case, it is proper to refuse to permit the pleadings to be 
amended, so as to meet objections which were raised at the hearing, two 
months before the decision was rendered, especially where such amend- 
ment would not affect the grounds on which the decision is based. 51 
Fed. Rep. 693, affirmed. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

In Equity. Bill in the nature of a suit of interpleader brought 
by John Claflin and others, composing the firm of H. B. Claflin & 
Co., against Jessie I. Bennett, John A. Blair, Samuel J. Garvin, John 
C. Harrison, Robert L. Dunman, and others. A decree was rendered 
in favor of Harrison and Dunman. 51 Fed. 693. Blair and Garvin 
appeal. Affirmed. 

The opinion rendered on the hearing in the circuit court, which is 
adopted by the circuit court of appeals, was as follows: 


BLODGETT, District Judge. On the 26th of July, 1886, a judgment 
was rendered on the law side of this court in favor of Milton H. Bennett 
and Robert L. Dunman, said in the pleadings to sue as partners, under the 
firm name of Bennett & Dunman, against Edward M. McGillan, for 
the sum of $115,580.55, being a balance found due the complainants 
on the purchase price of a ranch, ranch outfit, and herd of cattle in the 
Indian Territory sold by them to McGillan. A writ of error was prose- 
cuted by McGillan to the supreme court, in which proceeding he gave a 
supersedeas bond, signed by Jesse Spaulding and George M. Pullman. 
This judgment was affirmed by the supreme court, (10 Sup. 122,) and, 
a.ter the affirmance of the judgment, this bill was filed by the complain- 
ants, composing the firm of H. B. Claflin & Co., of New York city, 
which alleged, in substance, that Spaulding and Pullman had signed 
the supersedeas bond in the matter of the writ of error at the request of 
the American Surety Company, and that such request had beer madé 
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at the request of complainants, and that complainants were in law and 
equity the final indemnitors for said McGillan on said bond, and liable 
for any and all amounts which might be recovered against him, the said 
McGillan having become insolvent; that divers assignments had been 
made by the said Milton H. Bennett and Robert S. Dunman of said 
judgment, or parts thereof, to various persons; that they (complainants) 
were ready, able, and willing to pay into court the total amount of such 
judgment; and prayed that they be allowed to so pay the sum into 
court, and that they be subrogated to all the rights of persons having in- 
terest in the claim to said judgment. All the persons and corporations 
who appeared by the record of this court to hold assignments of an in- 
terest in the judgment were made parties, and appeared and answered. 
The bill was subsequently amended, and on the 23d of April, 1890, a 
decree was entered allowing the complainants to pay into court the sum 
of $122,194.42, which was the balance due on said judgment alter pay- 
ing certain undisputed costs and liens; and the complainants were re- 
leased from all liability as indemnitors of Spaulding and Pullman and 
McGillan. It was further ordered that the defendants to said bill be al- 
lowed to file such amended and supplemental pleadings as shall be nec- 
essary to secure a proper adjudication of their respective rights to the 
money so paid into court, and to secure a proper distribution thereof. 
Afterwards an order was entered requiring all persons making any claim 
to the fund, so in court, or any part thereof, to file a statement of the 
same, with proofs, by the day fixed by said order; and by said order 
notice was required to be published in two newspapers designated in the 
order. 

In pursuance of these decrees and orders varioua claimants to the 
fund presented their claims, mainly in the form of answers to the bill, 
by which it appeared that, in addition to the amount paid into court by 
the complainant Claflin and others, there had also been paid into court 
the sum of about $9,183.50, together with the commission payable in 
such cases, in satisfaction of a garnishment proceeding in the original 
suit of Bennett & Dunman against McGillan. Many of these claims 
were undisputed, and orders were made from time to time by consent 
for the payment of such claims as were not contested, by which pay- 
ments the total fund in court has been reduced to the sum of $60,658.79, 
and the contentions over this balance, as between the several interplead- 
ers, are as follows: (1) McCoy, Pope & McCoy claim for services as at- 
torneys of Bennett & Dunman in the suit brought by one Baker against 
them for commissions for negotiating the sale of the ranch and cattle to 
McGillan, $1,250; and $350 forservices as attorneys for Bennett & Dun- 
man in a suit brought by them against McGillan on a note for $75,000, 
given them by McGillan for part of the purchase money of the ranch 
property. But that was not the suit taken to the supreme court, and on 
which the money, now in question, was paid into court. (2) A balance 
claimed to be due the Stock Exchange Bank of Caldwell, Kan., of about 
$3,000. (8) A claim of Gregory, Cooley & Co. for amount due on a 
note of $10,000 given them by Bennett, dated in December, 1834, and 
which Bennett assumed to secure by the assignment of this judgment 
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against McGillan to Charles H. Moore, trustee. (4) A claim of John 
A. Blair for the sum of $6,000, paid by him as surety for Bennett to 
the Cherokee Strip Association, also secured by the assignment of the. 
judgment to Moore. (5) Claim of Samuel J. Garvin against Bennett 
for $40,000, which he insists is secured to him by an assignment from. 
Bennett of Bennett’s interest in the judgment against McGillan. (6). 
Claim of John C. Harrison, who, by an assignment from Dunman, in- 
sists that he is entitled to all Dunman’s interest in the McGillan judg- 
ment. 

The claim of McCoy, Pope & McCoy, I am satisfied, is a proper claim 
against this fund. It is for meritorious services rendered as attorneys to. 
Bennett & Dunman in litigation growing out of the sale of the ranch and 
cattle to McGillan, and I have no doubt that, at the time the services. 
were rendered, they looked to this large claim against McGillan as the- 
fund from which they would be paid. If they had not relied upon be- 
ing paid out of the proceeds of the McGillan judgment, they would 
probably not have rendered these services, or would have collected their 
pay at the time the services were rendered. These two claims aggre- 
gate $1,600, and are allowed for that amount. As to the claim of tue. 
Stock Exchange Bank of Caldwell, Kan., I am satisfied from the proof 
that it was a copartnership claim of the firm of Bennett & Dunman, 
and should be paid out of this fund, but charged against Bennett’s in- 
terest in the judgment. It is therefore allowed to the amount of $3,000, 
(subject to correction as to amount, as the proof does not accurately 
show, but simply states, that it is about $3,000.) 

The chief controversy in the case is over the claims filed by Gregory,,. 
Cooley & Co., John A. Blair, Samuel J. Garvin, and John C. Harrison. 
Gregory, Cooley & Co., Blair, and Garvin are individual creditors of 
Milton H. Bennett, and base their claims to payment out of this fund. 
on transactions between themselves, respectively, and Bennett. As tothe. 
Gregory, Cooley & Co. and Blair claims, the proof shows that on the 
29th of December, 1885, Bennett, in the name of the firm of Bennett 
& Dunman, assigned to Charles H. Moore, as trustee, the claim of 
Bennett & Dunman against McGillan, then in suit, and which after- 
wards ripened into the judgment, to secure an indebtedness due from 
the firm to the Stock Exchange Bank of Caldwell; and by a paper exe- 
cuted by Bennett, in the name of the firm, on the 26th of January, 
1886, he directed Moore, the trustee, to pay out of the proceeds of the 
McGillan claim, after paying what was due the Stock Exchange Bank, 
whatever indebtedness should be due to Gregory, Cooley & Co. from 
Bennett, and also whatever amount should be due from Bennett to the 
Cherokee Strip Association, or Blair as surety for Bennett to the as- 
sociation, and this order was confirmed by a further instrument exe- 
cuted by Bennett after the rendition of the judgment in this court 
against McGillan. There is no dispute that these two claims are the 
individual indebtedness of Bennett, and that if his interest is sufficient 
in the judgment, after the payment of the claims chargeable against the 
ind as copartners, they might properly be paid out of the fund, to the 
extent of Bennett’s individual interest in the judgment. Garvin claims 
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by an assignment of the balance of Bennett’s interest in the judgment, 
dated September 22, 1886, which assignment was really given to secure 
a note of $50,000, held by Garvin against Bennett, and for which Ben- 
nett was individually liable. Gregory, Cooley & Co., and Garvin also, 
base their claims upon the position that the notes held by them, respect- 
ively, against Bennett were given for purchase money of part of the cattle 
sold by Bennett & Dunman to McGillan, and that, by the custom of the 
Indian nation, the seller of cattle had a lien upon them, and they insist 
that their lien follows the proceeds of the cattle, and attaches to the fund 
now in court. Harrison’s claim is based upon an assignment to him by 
Dunman of all Dunman’s interest in the judgment, which assignment is 
dated October 8, 1887. This claim of Harrison to Dunman’s interest 
in the judgment also appears to be merely as security for indebted- 
ness due from Dunman to Harrison. 

The proof shows that, on the 16th day of December, 1886, Bennett 
& Dunman had a full settlement of their business dealings with each 
other, including this McGillan judgment, which resulted in a specific 
agreement in writing in which Bennett admits that he is indebted to 
Dunman in the sum of $39,055, and to secure the same assigns to Dun- 
man that amount in the proceeds of the McGillan judgment when col- 
lected; that is, the settlement resulted in an agreement that the interest 
of Dunman in the judgment was $89,855, and the interest of Bennett 
was fixed at $25,745; treating the judgment at its face, and in that 
proportion of what should be actually collected. It is clear from the 
proof that this settlement was intended to be a complete adjustment of 
all the business affairs between these parties, and that the apportion- 
ment to each of his sharein thisjudgment was intended to be a division 
of the partnership assets, upon a basis fixed by this settlement. The 
settlement agreement contained this clause: 


“It is further agreed between the parties that each have accounted in this 
settlement for all notes and bonds for which the said Bennett & Dunman as a 
company are liable.” 


Gregory, Cooley & Co. and Garvin have put into the record a great 
deal of testimony for the purpose of showing— First, that part of the 
cattle sold by Bennett & Dunman to McGillan had been purchased of 
Hewins & Titus by Bennett, for which Bennett gave the note now held 
by Garvin, and that by the custom of dealing in the Indian nation a 
lien attached to these cattle for the purpose of securing the payment of 
the paper given for the purchase money, and, further, that there was a 
specific verbal pledge by Bennett of the cattle to secure the payment of 
the purchase money; second, that Bennett & Dunman were not partners, 
but only owners in common of the ranch property and cattle sold to Mc- 
Gillan. From a careful reading of the proof, I am constrained to say 
that I do not think it is shown that any such lien was understood to exist 
or follow cattle sold as is contended for. What I mean is that, while 
there may have been a usage or understanding of that kind, it is of so 
shadowy and unsubstantial a nature as to work no substantial right to 
enforcement by the courts. I also conclude that Bennett & Dunman were 
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partners as to the ownershipof the ranch and cattle sold to McGillan. The 
proof shows that Dunman owned one half of the ranch, and cattle then on 
it, and that in December, 1883, Bennett bought out the interest of Hewins 
& Titus, who owned the other half, and from that time on to the sale to 
McGillan, in April, 1885, Bennett & Dunman managed the ranch and 
cattle as partners. They do not appear to have had any articles or 
agreement of copartnership, but the conduct of their business and their 
methods, so far as they can be got at from the proof, show that they 
considered themselves as copartners. Their accounts with commission 
men, to whom they shipped cattle, were kept and rendered in the part- 
nership name of Bennett & Dunman; bank accounts were kept and 
checks drawn in the firm name; and the last clause of the settlement, 
from which I have just quoted, shows that they, each of them, consid- 
ered that their relations with each other had been that of partners. 
Taken altogether, the testimony leaves no doubt upon my mind that 
these two men not only acted as partners, but considered themselves 
as such to such an extent as would estop them both from denying their 
partnership, and would also work an estoppel as against either of these 
claimants to the fund. Being partners, there is no contention that they 
had not the right to settle the partnership affairs, and determine by 
such settlement their respective interests in the assets of the firm, in- 
cluding this judgment. As against the creditors of the firm they could 
not deteat their right to be paid out of the assets, but, as between them- 
selves and the individual creditors of each of them, they could settle 
what interest each had in any and all assets. 

Much stress is laid by the attorneys for Garvin upon the testimony 
of Mr. McCoy in the case, in which it is stated that Dunman denied 
that they were ever partners; but the circumstances under which that 
statement was made throw such light upon the matter as to clearly show, 
to my own satisfaction, that Dunman’s statement must be taken asa 
denial that he was a partner with Bennett in the purchase of the cattle 
from Hewins & Titus. Just what relation Dunman and Hewins & Ti- 
tus had borne towards each other in the management of the ranch and 
. cattle is not very clearly disclosed by the testimony, nor is it material. 
It is sufficient to say that the proof does show that Bennett bought Hew- 
ins & Titus’ interest in the ranch and cattle, then on the ranch, and that 
from the time he bought into the business he and Dunman conducted 
the business of the ranch as partners. I am therefore of opinion that, 
without regard to the priority of dates of some of these assignments 
made by Bennett, they were all made subject to the right of Bennett 
and Dunman to determine between themselves what their respective in- 
terests were in this judgment, and settled the interest they have in the 
fund in court which is the proceeds of the judgment. Mr. Bennctt’s 
individual creditors can claim no interest in this judgment except what 
belonged to him on an accounting with his partner, Dunman. 

It is further charged in the answer of Garvin that the settlement was 
void by reason of fraud on the part of Dunman, and also that the same 
should be set aside on account of gross mistakes therein, and a great 
deal of proof has been adduced for the purpose of showing such mis- 
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takes. It is not contended that the proof shows any fraud was prac- 
ticed on the part of Dunman in obtaining this settlement or securing the 
result, the only position urged being that mistakes were made which, if 
corrected, would widely vary the result, and show Bennett to be entitled 
to a much larger interest in the judgment than the settlement deter- 
mined. The proof shows that this settlement was made after careiul 
preparation both by Bennett and Dunman; that they called in the services 
of a well-known and able lawyer,—one in whom they both had confi- 
dence; that no books of account were kept by the firm, and that neither 
of them pretended to keep a set of regular account books. They were 
cattle dealers and ranch men. Both, apparently, clear-headed, bright 
men, with no special education. They kept their accounts with each 
other and the business largely in loose memoranda and vouchers, and 
the court will assume that, like most unlearned men, who by their 
shrewdness and business capacity have been successful in the acquisi- 
tion of property and the management of their affairs, their memories 
had become so trained as to enable them to keep a general idea of their 
business affairs in mind, without regard to books or bookkeeping. They 
came together for the purpose of settlement, and, after several days of 
com parison of such vouchers and memoranda as they had, they arrived 
at the result which is shown in their written agreement. They had each 
bought and sold large numbers of cattle in the common interest, so that 
the aggregate transactions, which had passed through the hands of each, 
amounted to hundreds of thousands of dollars. Just how these various 
amounts were considered and dealt with by the parties, it is impossible 
now to make clear. Mr. Dunman, and the friend who assisted them, 
(Mr. Bennett being dead,) both confess their inability, at this late day, 
to recall the details of the settlement. All this is not surprising. That 
any one, after this settlement was made, by groping about among the 
fragmentary data now accessible, shall be able to arrive at a more cor- 
rect result than was reached by the parties themselves seems hardly pos- 
sibie. Because we cannot see just how the parties arrived at the result 
is no evidence, to my mind, that the parties to this settlement did not 
fully understand it, or that any mistakes had been made. Undoubted- 
ly, both parties were most materially helped by their memories, and no 
trace is left of what they thus recalled and acted upon. Each had paid 
out money in the purchase of large droves of cattle, and each bad re- 
ceived large sums of money from the sales of cattle. When one item 
balanced the other, no figures were made in regard to them. It is true, 
there is some proof in the case tending to show that Bennett said he was. 
disappointed in the result, and that Dunman had got the best of the set- 
tlement. He may, until brought face to face with such figures as were 
produced, have had an impression that his interest was larger than it 
was found to be; but he acquiesced in it. and took no steps, after the 
settlement was made, to set it aside, although he lived over three years 
alter that time. It also appears that he was deeply in debt (insolvent) 
at the time of the settlement, and from then on to his death. These 
expressions in regard to the settlement may have been made by way of 
exculpating himself to his creditors, or because he was in fact disap- 
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pointed, and the result was, to some extent, different from what he had 
expected. 

It is urged that the proof shows that Bennett remitted from Kansas to 
Dunman, in Texas, the sum of $12,000 at one time, $10,000 at another, 
and $20,000 at another, of which no trace is found in the memoranda 
of this settlement. And it is insisted that this large mistake was made 
against Bennett in the settlement. ‘That small sums may have been 
overlooked or forgotten, in such a settlement between such men, is not 
only possible, but probable; but it is inconceivable that two shrewd 
men, with their wits about them, and their memories trained as these 
men’s must have been, could have overlooked sums which, in the ag- 
gregate, amount to $42,000, a small fortune of itself. 

Upon this point a quotation from the opinion of Chancellor WAL- 
WORTH in Wilde v. Jenkins, 4 Paige, 494, seems to me appropriate: 

“I may also state, from an examination of the books and from other evi- 
dence in the case, that both parties understood it to be a full and final adjust- 
ment of the partnership cuncerns up to that time, It must therefore require 
very strong and conclusive evidence of error or mistake to induce the court 
to open the accounts, or go back beyond the adjustment thereof, in June, 1847. 
The modes of keeping accounts are so various that it is difficult for third per- 
sons to understand them in many cases, with all the lights which evidence 
in the case can throw upon recent transactions. The practice of opening ac- 
counts, therefore, which parties who could best understand them have them- 
selves adjusted, is not to be encouraged, and it should never be done upon 
the mere allegation of errors, supported by doubtful or even probable testimony 
only; especially where the parties to the settlement stand upon terms of per- 
fect equality, so that there could be no pretense of fraud or imposition 
practiced by one party upon another.” 


In Brydie v. Miller, 1 Brock. 149, it was said by Chief Justice Mar- 
SHALL: 

“Doubtful, or even probable, testimony is not sufficient to open a long- 
settled account, in the absence of proof of fraud or undue influence. The 
proof must be such as to leave no doubt of the party’s ignorance.” 


So, also, it was said by the supreme court of the United States in 
Chappedelaine v. Dechenauz, 4 Cranch, 305: 
“No practice could be more dangerous than that of opening accounts which 


the parties themselves have adjusted, on suggestion supported by doubtful or 
only probable testimony.” 


It seems to me, therefore, that in the attempt to open the accounts 
between these parties, and readjust them, at this Jate day, the court 
would be in greater danger of doing injustice than to leave the settle- 
ment where the parties leit it. 

As to the claim that a lien exists upon this money by reason of any 
special or expressed pledge of the cattle bought from Hewins & Titus by 
Bennett, I deem it enough to say that, in any event, that pledge could 
only reach Bennett’s interest in the cattle, or the money they produced, 
and Dunman’s interest in the judgment or the copartnership assets can- 
not be affected by it. But I may also add that the record is barren of 
proof that any of the money now in court is the proceeds of those cat- 
tle. Cattle had been sold off the ranch, and others had been bought to 
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replace them, for two years before the sale to McGillan, and it is hardly 
probable that any of the cattle that were purchased from Hewins & 
Titus passed to McGillan, or are represented by the money now in court. 

As to the same point made in behalf of Gregory, Cooley & Co., it is 
sufficient to say that Mr. Bennett had no right to pledge the cattle of 
the firm for his private debt, and that Dunman’s interest in the part- 
nership assets capnot be depleted or reduced by his attempt to do so. 
By the settlement between the parties, Bennett was to pay the amount 
due the Stock Exchange Bank of Kansas as a personal indebtedness of 
Bennett’s; $15,000 has been paid by consent of all parties out of the 
fund in court to the bank, and $3,000 is the balance claimed. This, of 
course, comes out of Bennett’s share of what is left of this fund in court, 
if any is left. I have not been advised, and the proof does not show, 
how much of the various amounts which have been, by agreement of 
parties, drawn out from time to time was in payment of individual in- 
debtedness of Bennett, further than this $15,000 to the bank. If, how- 
ever, there is enough money left, upon the basis of the respective inter- 
ests of Bennett and Dunman in the judgment, to pay either of these 
claims, they should be paid in the following order, after deducting 
from the undivided money the amount allowed to McCoy, Pope & Mo- 
Coy, $1,600: If anything is left belonging to Bennett, if he still has 
any share in the judgment, then the indebtedness of the bank should 
be paid out of Bennett’s share of the judgment. If Bennett’s interest 
in the judgment as fixed by the settlement is exhausted, then it must 
be deducted from the undivided fund, because it was a partnership 
debt, as between the bank and the firm. If anything is left after that 
payment, then the indebtedness to Gregory, Cooley & Co., and, after 
that, anything that is due to Blair and Garvin, in the order named, 
as the assignees of Bennett’s interests should be paid in the order of 
their date. The proportions of the parties should be observed, as the 
fund is depleted by these payments, chargıng to each whatever was 
his individual indebtedness. The proof shows that Dunman has re- 
ceived $38,864.70,—that is, payments have been made as of his indi- 
vidual indebtedness out of the fund in court to that amount; the items 
being to Peak, administrator, $28,864.70; and to Harrison, $10,000. 
From this data, and from what I have said, counsel will be able, I 
think, without reference to a master, to compute the amount now due 
Dunman, and the amount which should be paid to him from the fund 
in court, and the amount, if any, due to Bennett, and which should 
be paid, in the order of priority— First, to the bank; second, to Gregory, 
Cooley & Co.; third, to Blair; and, fourth, to Garvin. 


MEMORANDA., 


On reading the foregoing opinion on the 8th of June inst., in the 
presence of all the counsel in the case a motion was made in behalf of 
Gregory, Cooley & Co., John A. Blair, the Cherokee Strip Live Stock 
Association, and Samuel J. Garvin, for leave to amend their respective 
pleadings so as more specifically to state the mistakes on which they re- 
lied as their grounds for setting aside the settlement made between Mil- 
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ton H. Bennett and Robert L. Dunman, on the 16th of December, 1886, 
by which the respective interests of Bennett and Dunman in the fund in 
court were settled and agreed upon. While it is undoubtedly within the 
discretion of a court of equity to allow amendments of the pleadings at 
any stage of the case before the entry of a final decree, I am satisfied that 
this discretion should not be exercised in this case for the following rea- 
sons: First. The point that the allegations of mistakes in the settlement 
between Bennett and Dunman were not sufficiently specific was urged 
by the counsel for Dunman, and Harrison, his assignee, and authorities 
cited in support of the position at the hearing of the case in April last, 
and yet no request for leave to amend was made at that time or after- 
wards, until the announcement of the final decision of the court upon 
the merits of the case. Second. I was of opinion that the point of want 
of particularity in the allegations of mistakes should have been taken at 
an earlier stage in the case, and that the objection of want of particulars 
came too late at the hearing, when all the testimony had been taken. 
Entertaining this view of the objections, I looked fully into the proofs 
in the record upon the allegations of fraud and mistake in the settlement, 
and came to the conclusion that no such fraud or mistake is shown in 
the case as justified the court in setting aside the settlement, and order- 
ing a new accounting between the parties; the reason for this conclusion 
being given in the original opinion. Third. To allow amendments at 
this stage of the case, when it is ready for final decree, might make it 
necessary to allow amendments on the part of Dunman and Harrison, 
and thus prolong a litigation which has already been expensive and ex- 
hausting in its delays to even the successful party. As I have already 
said, I have no doubt, from the fragmentary data now available, perhaps 
a strong prima facie showing of sevegal mistakes against Bennett in the 
settlement might be made. But it is equally evident to me that much 
of the data acted upon by the parties in making the settlement is now 
unavailable, and that to rehash the arguments pro and con would bea 
waste of time for counsel and court. An order will be entered overrul- 
ing the motion, to which counsel can save an exception if they wish, and 
the clerk is directed to note such exception at the foot of the order. 


A. B. Wilson, E. F. Thompson, and C. B. McCoy, (Gardiner Lathrop 
and John N, Jewett, on the brief,) for appellants. 

Charles M. Osborn, (S. A. Lynde and 8. B. Ladd, on the brief,) for 
appellees. 

Before WOODS and JENKINS, Circuit Judges, and GROSSCUP, 
District Judge. 


PER CURIAM. The decree appealed from is affirmed, upon the 
grounds stated in the opinion of Judge Blodgett in the court below. 
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AMERICAN STEAM BOILER INS. CO. v. CHICAGO SUGAR RE- 
FINING CO. 


(Circuit Court of Appeals, Seventh Circuit. October 13, 1592.) 


No. 34. 


A. INSURANCE AGAINST ExPLOSIONS—CONSTRUCTION OF POLICY. 

A steam boiler insurance company that had no power to insure against 
fire issued a policy insuring ‘‘against explosion and accident and aguinst 
loss or damage resulting therefrom.” On the back of the policy was a 
covenant that no claim should be made under the policy “for any loss 
or damage by fire resulting from any cause whatever.” Heid, that the 
company was not liable for lows caused by fire. 


2 Same—Loss BY FIRe. 

A small fire broke out in the insured building, and continued for three 
days, though apparently extinguished each day. On the third day ef- 
forts to put out the fire resulted in bringing it in contact with a cloud 
of starch dust, which ignited and exploded, demolishing the building. 
The fire continued, and destroyed the debris. Held, that the insurance 
company was not liable, since the explosion was merely an incident of 
the fire. 48 Fed. Rep. 198, reversed. 


In Error to the Circuit Court of the United States for the Northern 
‘District of Dlinois. 

Action by the Chicago Sugar Refining Company against the 
American Steam Boiler Insurance Company upon a policy of in- 
‘surance. Plaintiff obtained judgment. 48 Fed. Rep. 198. De- 
fendant brings error. Reversed. 

Statement by BUNN, District Judge: 


This action is brought upon a policy of insurance issued by the plaintiff in 
‘error to the defendant in error on October 18, 1889. The loss for which in- 
-demnity was claimed under the policy involved a substantial destruction of 
the buildings and machinery constituting the sugar retinvry of the defendant 
company in Chicago. On the day the policy in suit was issued the sugar re- 
fining compsny held two other policies in the American Steam Boiler Co:n- 
pany, which were surrendered upon the issuing of the one in sult. The facts 
in the case appear mainly from a stipulation of the parties. Other evidence 
was taken, but the facts depend principally upon the stipulation, and ure un- 
‘disputed. A jury was waived, and the case tried by the court, which handed 
down its findings in favor of the defendant in error on November 23, 1891, 
assessing its damages at the sum of $44,241.09, for which sum judgment was 
-entered. 

Only the conclusions of law are reviewable in this court. The essentiil 
facts as they appear from tne stipulation and from the findings of the court 
-are as follows: The American Steam Boiler Insurance Company was incor- 
porated November 5, 1883, under an act of the state of New York passed 
January 24, 1853, and certain other acts amendatory thereof. On the 18th 
-duy of October, 1889, it issued to the defendant in error, the Chicago Sugar 
Refining Company, a policy as follows: 
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“PERFECTED BLANKET CONTRACT POLICY. 


“Policy No. A15,504. 
“Expires October 17, 1890. 
“Location, Chicago, Ill. 


“American Steam Boiler Insurance Company, 
of New York. 
“Servimus Servare. 
“Principal Offices: 
“Equitable Building, 120 Broadway, New York. 
“Cash Capital, $500,000.00. 


“Name of Assured, Chicago Sugar Refining Co. 

“Amount Insured, $250,000. 

“Fremium, $1,250 payable upon delivery of policy, by check to order of 
the Company. 


“Agents. 


“Form 301. 


“Thatcher & Voight. 
“Mgrs. Western Dep't, 
“Phoenix Building, 
“Chicago. 


“Cash Capital $500,000.00. 
“No. A15,504. $250,000. 
“American Steam Boiler Insurance Company, 
of New York. 


“In consideration of the application herefor, and the sum of surrender of 
Pols. 65,326 and 65,327 and four hundred and fifty dollars, The American 
Steam Boiler Insurance Company do insure Chicago Sugar Refining Co. and 
their legal representatives to the amount of Two Hundred and Fifty Thousand 
Dollars, as follows, viz: 


“Perfected Blanket Contract No. 300. 


“Approved by the Insurance Department of the State of New 
York, Sept. 16, 1889. Copyrighted, 1889, by The American 
Steam Boiler Insurance Company. 


“Upon the 21 steam boilers and 34 filters, tanks, converters, etc., on the 
premises occupied by the assured as Sugar Refinery, situate in the City of 
Chicago, State of Illinois, and upon the steam pipes, the 9 engines, the shaft- 
ing, belting, hangers, pulleys and the two elevators connected therewith and 
operated thereby, against explosion and accident, and against loss or damage 
resulting therefrom, to the property, real and personal, of the assured, and to 
all property of other persons for which the assured may be liable. 

“And against accidental personal injury and loss of human life, for which 
injury or loss of life the assured may be liable, to his employes or to any 
other persons whomsoever, and which shall be caused by said boilers or any 
machinery of whatever kind, connected therewith or operated thereby. 

“But it is understood: 

“That this company shall not be Hable for any loss unless amounting to 
One Hundred Dollars or more, except for a loss resulting from injury to 
person; and 

‘That this company’s entire liability for the injury or loss of life of any 
one person shall in no event exceed $5,000; and 

“That this is a policy of Indemnity only. 

“And this policy shall only cover losses sustained by the assured as above 
specitied, between the seventeenth day of October, eighteen hundred and 
eighty-nine, to the seventeenth day of October, eighteen hundred and ninety, 
at 12 o'clock, noon, to be paid at their offices in the City of New York, within 
ten days after the receipt of proof of loss has been duly verified by the as- 
sured and accepted by the company, such indemnity payment being subject to 
the covenants and agreements herein; and this policy is issued and accepted 
upon the condition that all the provisions printed upon the back of this policy 
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are accepted by the assured as part of this contract, as fully as if they were 
recited at length over the signatures hereto affixed. 

“In Witness Whereof, The American Steam Boiler Insurance 

Company, of New York, have caused these presents to be 

signed by their President and attested by their Secretary, in 

[Seal] the City of New York, but shall not be valid nor will any in- 

dorsement or agreement be binding unless countersigned by 

the duly authorized and regularly commissioned managers for 


Western Department. 
“Wm. K. Lothrop, President. 
“V, R. Schenck, Secretary. 


“Countersigned at Chicago, Illinois, this eighteenth day of October, 1899. 
‘Thatcher & Voight, Managers.” 


On the back of the policy, among other covenants and conditions, all made 
nc part of the policy, were the following, which are the only ones material to 

is case: 

(2) That at all reasonable times the inspectors of this company shall 
have access to said boiler or boilers, and the said engines, elevators, and ma- 
chinery connected therewith, on which safety depends; and ample facilities 
shall be afforded, whenever requested, to said inspectors, for a thorough ex- 
amination of said boilers, and for the indicating of the said engines, and for 
the inspection of the said elevators and machinery.” 

“(3) That by the term ‘explosion,’ as used in this policy, is to be under- 
stood a sudden and substantial rupture of the shell or flues of the boiler or 
boilers, caused by the action of steam, and no claim shall be made under 
this policy for any explosion or loss caused by the burning of the building 
or steamer containing the boiler or boilers, engines, elevators, or machinery, 
or for any loss or damage by fire resulting from any cause whatever; nor for 
any loss or damage which may occur during any invasion, insurrection, riot, 
or civil or military commotion, or by theft or robbery, or by neglect of as- 
sured to use all possible means to save and preserve the property from further 
loss or damage after the explosion or accident has occurred.” 

The following facts were found by the court in regard to the origin of the 
disaster: 

“That on the 27th day of March, 1890, an explosion, accident, or disaster, 
or whatever name may properly be applied, occurred upon the premises re- 
ferred to in the policy, the result of which was a substantial destruction 
of a portion of the machinery, boilers, engines, filters, tanks, converters, etc., 
described in the policy, and of the buildings in which they were contained. 
and in loss of life and injury to various persons working in and about the 
premises, who were employes of the plaintiff.” 

That the facts as to the origin of the disaster and its cause are as follows: 

“The premises involved were used by the plaintiff in the manufacture 
of starch and dextrinc, and consisted of two buildings, viz. the mill house. 
a one-story brick building, in dimensions about twenty-five feet wide by forty 
feet long, and the drying house, a two-story brick building, about two 
hundred feet long and fifty feet wide, the latter containing two dextrine 
kilns, in which prepared starch was exposed to steam heat in oven-like 
rooms about eight feet high, eight feet in depth, and eighteen feet wide, 
bricked in on the sides and top aud closed in front by an iron door. In these 
rooms or kilns were steam pipes connecting with steam boilers, by means 
of which the steam heat was made available in the kilns or rooms in the pro- 
cess of manufacturing dextrine. High temperature is necessary to the suc- 
cess of the process.” 

“That on the 25th of March, 1890, a fire was observed by the employes 
of the plaintiff, confined to cne of the kilns above mentioned. The fire was 
extinguished by the workmen, by directing upon it a stream of water through 
a two and one-half inch hose. The next day, March 26th, a small fire was 
again observed and extinguished. Afterwards, on this day, an endeavor was 
made to clean the kiln of the charred and wet mass or crust formed by the 
charred starch and the water which had been thrown into the kiln on the 
25th, but it was not thcroughly removed, some of the crust having been 
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left in the kiln under the steam pipes, and especially in the back part of 
the kiln, where, on account of its construction, it could not be reached by 
the boy who was sent in to clean it out. On the 27th it was again charged 
with fresh starch. Late in the afternoon of this day the foreman of the dex- 
trine works reported to Dr. Behr, the superintendent of the plaintiff, that 
a blaze was observed in the same kiln where the flames had appeared on 
the 25th and 26th. Dr. Behr provided himself with a Babcock extinguisher, 
and, the door of the kiln being open, endeavored to put out the flames by 
directing upon it the contents of the extinguisher. He at first succeeded, 
but the fiames immediately developed further back in the kiln, and in his 
endeavors to extinguish that the stream from the extinguisher came in con- 
tact with the starch, thereby producing a cloud of starch dust, similar to what 
is known as mill dust, which coming in contact with the flames, ignited, and 
produced an explosion. Through the open door of the kiln, in front of which 
Dr. Behr was standing, the blaze was communicated to the mill dust in the 
outer part of the buildings, which also ignited and exploded. Dr. Behr was 
thrown back by the force of the explosion, somewhat burned and injured, 
and for a time rendered unconscious. When he recovered consciousness he 
was able to free himself from the debris about him. The result of the ac- 
cident or explosion or by whatever other name the fact may be designated 
was a substantial demolition of the two buildings above referred to, and the 
machinery, engines, and their connections contained in the two buildings. 
In addition to this, several persons in the employment of the plaintiff were 
killed, and others were injured in a greater or less degree.” 

“The blaze referred to in this finding was caused by the burning of the 
charred starch and crust referred to above. The blaze was a clear, bright 
flame, and was quite extensive, and burned strongly, being from six to eight 
inches high and extending under the pipes to the back of the kiln. There 
was no contact between the pipes and the charred starch or crust referred 
to. The steam pipes leading into the kiln were not defective or broken, nor 
was there a greater degree of heat caused by the pipes than was necessary 
and usual for the proper use of the kiln. The starch that was found to be 
blazing had been allowed to accumulate on the floor for some time, and had 
gradually become charred. Charred starch is combustible. The disaster 
was caused by the ignition of the inflammable gas or mill dust in the drying 
house.” 


Gregory, Booth & Harlan, for plaintiff in error. 
John N. Jewett, for defendant in error. 


Before HARLAN, Circuit Justice, and WOODS, Circuit Judge, 
and BUNN, District Judge. 


BUNN, District Judge, after stating the facts as above reported, 
delivered the opinion of the court. 

The circuit court found as a conclusion that the explosion 
was the cause of the damage, and gave judgment in favor of the 
plaintiff, now the defendant in error. Counsel for plaintiff in error 
contest this conclusion, and, in opposition to it, make two conten- 
tions: 

First. That if the disaster was caused by an accident in the gen- 
eral sense of that term, it was not such an accident as was insured 
against by the policy; that the word “accident,” as it occurs in 
the policy, is used subjectively, the same as the word “explosion,” 
and only covers accidents in the machinery, due to its own imperfec- 
tions; and that, if the damage can be said to have resulted from 
accident at all, it is not one resulting from any defect in the ma- 
chinery, and is not therefore fairly within the purview of the policy. 


340 C. C. A. REPORTS, vol. 6. 


Second. That the loss was properly a fire loss, and, as such, not 
insured against by the policy. 

According to the view this court has taken of the last contention, 
it is not necessary to consider the first one. The insurance com- 
pany issuing the policy in suit was a boiler insurance company. 
Their charter did not authorize them to insure against loss by fire. 
The law of New York under which the company was organized did 
not authorize nor contemplate insurance against loss by fire. The 
premium paid was not the premium which would have been de- 
manded by a fire insurance company. The premium of one-half 
of 1 per cent. was no doubt a much smaller premium than would 
have been required for fire insurance, and was made commensurate 
with the risk taken, which, in the language of the policy, was that 
of “explosion and accident, and against loss or damage resulting 
therefrom.” This being the case, the policy should not be construed 
as including an indemnity against loss by fire, unless such a con- 
struction becomes necessary. Certainly, a construction which would 
make the action of the company in issuing the policy ultra vires, 
should not be sought or adopted if any other reasonable construction 
lies close at hand, and is in accordance with the plain and obvious 
meaning of the language used, and the one which must have been 
contemplated by the parties themselves. When we look at the 
language of the policy, it is quite apparent that the parties not only 
did not contemplate or provide for such a risk, but, on the contrary, 
provided against it in language that is comprehensive and unmis- 
takable. The third condition or covenant on the back of the policy 
contains this provision, which is a part of the contract of the 
parties: 

“And no claim shall be made under this policy for any explosion or logs 
caused by the burning of the building or steamer cortaining the boiler or 


boilers, engines, elevators, or machinery, or for any logs or damage by fire 
resulting from any cause whatever.” 


It must be admitted that stronger or more comprehensive lan- 
guage could not have been chosen to show that there was no in- 
demnity against loss by fire contemplated. The meaning and 
force of it is sought to be broken by counsel for defendant in error 
by saying that it is inconsistent with the main provision for in- 
surance in the body of the policy, and therefore should not be 
given effect,—in analogy to a principle in the law of real estate 
that, when a condition in a deed is inconsistent with the grant 
itself, it is void. But it seems evident that this principle can 
have no application to this case. In this case, no doubt, the true 
principle of construction is that all parts of the policy should be 
considered and construed together in order to arrive at the true 
intent of the parties; but, aside from this, we can discover no in- 
consistency between the provisions in the body of the policy and 
this condition. The policy nowhere professes to insure against 
loss by fire. The company is a boiler insurance company, and it 
undertakes in the policy to insure against “explosion and accident,” 
and there is a condition on the back of the policy which limits 
the term “‘explosion’ to mean only a sudden and substantial rup- 
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ture” of the shell or flues of the boiler or boilers, caused by the 
action of steam. It is not contended that this condition is void, 
though, no doubt, it qualifies and limits materially the language of 
the provision in the body of the policy. Insurance against fire is 
perhaps the most common and important insurance indemnity 
known to business. It would be very unusual in a fire insurance 
policy if nothing were said in the indemnity clause of the policy 
directly and in terms about insurance against loss by fire. We 
suppose it might be possible to draw such a policy, but it would 
be, in a business way, very unusual. Now, it is manifest there is 
no provision in terms in this policy for insurance against fire. 
If it is there at all, it must rest upon inference and construction, 
which ought not to be in an insurance so common as that against 
fire. It was, no doubt, to guard against any such possible construc- 
tion or inference that the express provision was put in against in- 
demnity for “any loss or damage by fire resulting from any cause 
whatever.” There is no inconsistency between this provision and 
the provision for insurance in the body of the policy, which, with- 
out this, should not be construed as an indemnity against fire. The 
putting in of this clause leaves little room for construction. Its 
import is too obvious and necessary. If the term “accident,” as 
used in the policy, means accidents generally, those produced from 
outside causes as well as those resulting from defective machinery, 
still the accident of fire must be excepted by force of this condition 
of the policy. That the disaster which resulted in the destruction 
of the buildings and machinery was caused by fire is apparent from 
the evidence, and from the finding of facts by the court. The 
controlling, efficient cause was fire. The court finds that “the dis- 
aster was caused by the ignition of the inflammable gas or mill 
dust in the drying house.” And the evidence fully supports this 
finding. The record shows that there was a fire in the kiln on 
three separate days. On the first day it had extended to the top 
of the kiln. It was a dangerous fire, and caused the attendants 
much trouble. When they thought they had succeeded in putting 
it out, they would find it suddenly starting up again. The finding 
of the court shows that “the blaze was a clear, bright flame, and 
was quite extensive, and burned strongly, being from six to eight 
inches high, and extending under the pipes to the back of the kiln. 
* * *” Dr. Behr, a chemist, and the superintendent of the re- 
finery, says: 

“We were always afraid of fire. As it happened, the dust caught fire, and 
the explanation of that is that such fine powders, if you powder it up fine 
enough, have the property of catching fire.” 

And he further says: 


“Hobbold came to me, and said, “There is a fire in the dextrine kiln.’ Now, 
generally, the first impulse when there is a fire is to put it out. I said, ‘Let’a 
go there and put it out before it catches any further.’ * * * Before I had 
a chance to collect my mind or close the door (of the kiln) I got a kind of 
a fiash, and that is all I know. * * * Such dust will catch fire, and burn 
like coal gas and air. * * * It takes very little to make this mixture of 
starch and air combustible. Just what happened as it caught fire I do not 
know. * * * After having had the experience, I can say now that I could 
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have prevented the explosion if I hadn’t opened the kiln. If the fire could 
have been confined to the kiln only, the damage would have been slight: 
there would not have been uny explosion.” 


Again, he says: 


“It [the blaze] was so long and big that it could not have been created by 
a plece of wood. A picce of wood would have no business there.” 


Witness Hobbold, one of the attendants, testifies: 


“After we opened the door there was a flame. The fire reached to a flame 
between the time when I went up to the office and came down again on the 
bottom of the kiln. * * * The fire was in the rear; * * * in the rear 
of the steam pipes, and underneath; underneath the steam pipes on the floor, 
on the foundation. The crust that was packed tight from that 26th day that 
night was what was burning. The water got on there, and made a regular. 
vou may say, pancake, and the heat dried it, and the crust got tight to the 
railing there, and laid underneath it there, and fire burned that crust. There 
was no dirt burning; only these crusts were burning,—the paste made out of 
the dextrine and the water. When [I got out the first row, we moved up the 
second, and Dr. Behr took hold of the hose then, and got into the second, and 
probably, or so it seems tu me, he must have got a little too high or too low, 
and some water got on top, and threw some of this dextrine off, and raised 
a dust, and that stuff struck the fire below, and that brought the explosion. 
* * * On the night of the 25th I was called at 11 o’clock. I was told the 
fire was there at 9 o’clock. I believe the engines and firemen put the fire 
out on the night of the 25th. On the -morning of the 26th there was one 
crust that was burning. I saw that crust. I took a pail,—a tin pail,—and got 
water on that crust, and drowned it. * * + ‘The pans were takeu vut on 
the morning of the 27th. They were not spoiled. It was cooked all right, 
but the fire had been all over the kiln until (as far as) the top; and en top 
we found trays that was burnt, and there was nothing left but a little bit of 
coals, —what you get after you burn paper,—on the top of the kiln.” 


Again, Dr. Behr testifies: 


“When I opened the door there was not a sudden burst of flame. The 
flame was like a hard coal fire burning in a furnace: just a little flickering 
fiAame; nut like charcoal. It was a clear flame. Two days before there was a 
fire there. and we certainly thought that the water would do away with all 
tendency to further catching fire. It was just like a paste. and I got it all 
over my boots. That was cleaned out. The accumulation that was left was 
very little, but it was enough to catch fire. It must have come from the 
spilling out of the pans as they were shoved in there. The starch is put in 
there in a dry shape as powder. It does not become hard when heated. It 
can be changed into a dextrine at a high temperature, like they do it in 
Europe, and quickly changed; or by the use of low temperature, or by steam, 
like we do it, and take more time. After having had the experience, I can 
say now I could have prevented the explosion if I hadn’t opened the kiln 
If the fire could have been confined to the kiln only, the damage would have 
been slight. There would not have been any explosion. Hobbold notified me 
of the fire about six o’clock on the twenty-seventh of March, and I came 
down to the dextrine room, and had the kilns opened. There was a fire 
underneath, five or six or eight inches high, and underneath the coils of the 
pipes. Hobbold had played the stream from the extinguisher possibly about 
halt a minute or so before I became unconscious. When I first noticed the 
fire under the pipes in the kiln, I directed Hobbold to put the water on the 
fire with the Babcock fire extinguisher. We had had an experience two days 
before in putting out a fire in that manner. I was not there. It was in the 
night, and they had put it out readily. I thought the easiest way to put it 
out was with the Babcock extinguisher. The explosion in the dextrine kiln 
originated from the fire. It was not sufficient to cause the destruction; but 
it was communicated then to the room above, and caused an explosion and 
destruction of the building. There must have been a second explosion in 
the rooms up stairs.” 
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From the testimony and the findings it seems quite clear that 
the proximate and legal cause of the disaster was this persistent 
and dangerous fire, originating in the kilns, and progressing to a 
final destruction of the buildings, and that the explosion was a 
consequence of the fire, marking a stage in its progress. After the 
explosion the testimony shows that the fire continued, destroying 
the debris of the building; so that the entire result is traceable 
to the fire in the kilns as the efficient cause. There is nothing 
more common, when a fire is once in progress, than for explosions to 
take place as a result of the fire, and as a part of it. These ex- 
plosions may add very materially to the destruction of property, 
but it would be to lose sight of a plain principle to attribute the 
loss in such cases to the explosion as the proximate cause. The 
explosion may be the proximate cause in the literal sense of its being 
the next, nearest, or immediate cause, but not in the legal sense 
of being the real and efficient cause, where there is a concatenation 
of causes and effects, each successive effect becoming in turn a 
cause. The rule applicable here is the one laid down by Mr. Jus- 
tice Strong in Insurance Co. v. Boon, 95 U. S. 117. “The prozi- 
mate cause is the efficient cause, —the one that necessarily sets 
the other causes in operation. The causes that are merely inci- 
dental or instruments of a superior or controlling agency are not 
the proximate causes and the responsible ones, though they may be 
nearer in time to the result. It is only when the causes are inde- 
pendent of each other that the nearest is, of course, to be charged 
with the disaster.” Here the fire was the cause of the explosion, 
which played its full share in producing the wreck, the fire again 
getting in its work after the explosion took place. As was said 
by Mr. Justice Cushing in the leading case of Scripture v. Insurance 
Co., 10 Cush. 356: 


“If, then, a combustible substance In the process of combustion produces 
explosion also, it is not easy to perceive why, of the two diverse but con- 
current results of the combustion, the one should be ascribed to fire any 
less than the other. The plain fact here is the application of fire to a sub- 
stance susceptible of ignition, the consequent ignition of that substance, 
and immediate damage to the premises thereby. It is no_ sufficient 
answer to sny that some of the phenomena produced are in the form of 
explosion. All the effects, whatever they may be in form, are the natural 
results of the combustion of a combustible substance; and, as the combustion 
is the action of fire, this must be held to be the proximate and legal cause 
of all the damage done to the premises of the plaintiff.” 


Nor is it any answer to say that the explosion would not have 
happened if the fire had been better managed, and the door of the 
kiln been kept closed. The attendants, perhaps, did not cloose 
the best and safest method of extinguishing the flames, but 
they acted in good faith, and thought they were doing the best that 
could be done. Suppose a fire had caught in any other place inside 
the building, and in trying to extinguish it an attendant had, 
in the excitement of the moment, caught up a bucket of crude 
petroleum, supposing it to be water, and had cast the contents 
upon the fiames, and an explosion had resulted, destroying the 
building, there could be no question in such a case but that a fire 
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insurance company would be liable as for a loss by fire, although it 
might be reasoned that. but for such mismanagement, the fire might 
have been subdued. This case is not different in principle from the 
one supposed. In either the controlling cause of the loss is the 
fire. If the explosion was the immediate cause of the greater 
damage, the fire was the cause of the explosion, the cause of the 
cause. It will frequently happen in the case of a fire that the 
greater part of the damage is caused by water applied in efforts 
to extinguish the flames; yet it has always been held that the legal 
and efficient cause of such damage is the fire, and insurers against 
fire are held for it. The rule laid down by the court in Scripture 
v. Insurance Co. is the one that has been generally followed, 
and is applicable here, namely: 

“That where the effects produced are the immediate results of the action 
of a burning substance in contact with a building, it is immaterial whether 
these results manifest themselves in the form of combustion or explosion or 
both combined. In either case the damage occurring is by the acticn of fire, 
and covered by the ordinary temns of a policy against loss by fire.” 

This principle has been frequently, and we think generally, acted 
upon since. It governed in the case of Washburn v. Insurance 
Co., 2 Fed. Rep. 304, decided by Judge Swing. To the same effect 
are Washburn v. Insurance Co., Id. 633, 2 Flip. 664, decided by Mr. 
Justice Swayne of the supreme court; Washburn vy. Artisans’ Ins, 
Co., Same v. Pennsylvania Ins. Co., (Cir. Ct. W. D. Pa.) 9 Pittsb. Leg. 
J. (N. S.) 55. These decisions, though made in the circuit courts, 
have never been overruled, and are sound in principle. The same 
principle is recognized and adopted by the best text writers on 
the subject. Philips, in his work on Insurance, (section 1097,) says 
“the maxim ‘causa proxima spectatur,’” affords no help in these 
cases, but in fact is fallacious; for, if two causes conspire, and one 
must be chosen, the more scientific inquiry seems to be whether 
one is not the efficient cause, and the other merely instrumental 
or merely incidental, and not which is nearest in place or time to the 
consummation of the catastrophe. And at section 1132, he says: 
“In case of the occurrence of different causes to one of which it is 
necessary to attribute the loss, it is to be attributed to the efficient 
predominating peril, whether it is or is not in activity at the con- 
summation of the disaster.” The rule is well stated by the supreme 
court of Michigan in Brady v. Insurance Co., 11 Mich. 425. They 
say: 

“This contract cf insurance is one of indemnity against loss by fire, and the 
whole loss of wbich the fire is the actual cause is within its terms to the 
extent of the indemnity promised. Much is said by judges of the proximate 
and remote cause of the loss, and the distinction was very elaborately dis- 
cussed by counsel in the present case; but, after careful consideration, I 
must confess thit to my mind the word ‘proximate’ is unfortunately used, 
and serves often to mislead the inquirer, and to produce misapprehension 
of the real rule of law. That which is the actual cause of the loss, whether 
operating directly or by putting intervening agencles—the operation of which 
could not be reasonably avoided—in motion, by which the loss is produced, 
is the cause to which such loss should be attributed. If, in the effort to ex- 
tinguish fire, property is damaged or destroyed by water, the water may 
he said to be the proximate cause of the injury or destruction; yet in no 
just sense can it be said to be the actual cause. That was the fire. The fair 
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and reasonable interpretation of a policy of insurance against loss by fire. 
will Include within the obligation of the insurer every loss which necessarily 
follows from the occurrence of the fire, to the amount of the actual injury 
to the subject of the risk, whenever that injury arises directly and immedi- 
ately from the peril, or necessarily from incidental and surrounding circum- 
stances, the operation and infiuence of which could not be avoided.” 


In Insurance Co. v. Foote, 22 Ohio St. 340, the same principle is- 
zarried out. There the action was upon a fire insurance policy 
which provided that the company should not be liable for any loss. 
or damage occasioned by or resulting from any explosion whatever, | 
whether of steam, gunpowder, camphene, coal oil, etc. It appeared 
that an explosive mixture of whisky vapor and atmosphere had come - 
in contact with the flame of a gas jet, from which it ignited, and 
immediately exploded, whereby a fire was set in motion, which de- 
stroyed the property. It was justly held that the explosion was the- 
cause of the loss, and that the company was not liable. The court 
say on page 349 that: 

“It is true that the explosion was caused by a burning gas jet, but that 
was not such a fire, as contemplated by the parties, as the peril insured 
against. The gas jet, though burning, was not a destructive force, against 
the immediate effects of which the policy was intended as a protection, al- 
though it was a possible means of putting such destructive force in motion; 
it was no more the peril insured against than a friction match in the pocket 
of an incendiary.” 


This was but carrying out the principle adopted in all the cases. 
that we must look to the efficient or proximate cause to determine 
the responsibility for the disaster. And on page 351 the court say: 

“That a loss other than by combustion, resulting from an explosion, when 
the explosion itself is caused by a destructive fire already in progress, comes. 


within the general risk of a policy against fire only, is a doctrine not only 
reasonable in itself, but ts sustained by authority.” 


See, also, Waters v. Insurance Co., 11 Pet. 225, opinion by Judge 
Story; Scripture v. Insurance Co., 10 Cush. 357; Millaudon v. In- 
surance Co., 4 La. Ann. 15; Insurance Co. v. Corlies, 21 Wend. 367. 

The conclusion we have reached is that the policy sued upon con- 
tains no indemnity against loss by fire, and that the damage to. 
the premises of the defendant in error was caused by fire, and that 
the loss was properly a fire loss. Judgment reversed, and the cause 
remanded, with directions to the circuit court to enter judgment 
of no cause of action, and for costs in favor of the plaintiff in error. 


Mr. Justice HARLAN is not present, but he participated in the. 
hearing and the decision of this case, and concurs in this opinion. 
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(57 Fed. 311, — U. S. App. —.) 
THE INIZIATIVA 
JARVIS et al v. THE INIZIATIVA. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 
No. 98. 


1. NEGLIGENCE — Evipence — Leavine HEAVILY-LADEN LIGHTER WITHOUT 
WATCHMAN. 

Libelants were owners of a lighter which was being loaded with sul- 
phur alongside claimaut’s ship, under order from the consignees to take 
100 tons. In answer to an inquiry the master of the lighter was informed 
that there was to be no night werk that night, and about 6 P. M. the 
lightermen made the lighter fast alongside for the night, and went home, 
with the understanding that there was to be no night work. In their 
absence the ship’s crew loaded the lighter to her full capacity, and at half 
past 9 they made her fast to the ship, and left her, without a watch- 
man, exposed to the swells of passing boats, where she was found over- 
turned the next morning. It was usual to have a night watchman on 
board this lighter, when heavily laden. By the bill of lading the sulphur 
was to be discharged into lighters furnished by the consignees, and was 
to be taken day and night as dclivered by the ship. Held, that the ship 
was negligent in leaving the heavily-loaded lighter without a watch- 
man during the nizht, 

2. NEGLIGENCE—PROXIMATE CAUSE. 

A heavily-laden lighter was left for the night, by a ship’s crew, securely 
fastened to the ship, but without a watchman, and was found the next 
morning, overturned, with all the lines fastening her to the ship broken. 
Held, that the very strong probability of the accident being caused by the 
absence of a watchman was sufficient to justify a decree against the ship. 


Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by Emeline P. Jarvis, James W. Gallison, 
and Forrest W. Gallison, owners of the lighter Overton, against 
the steamship Iniziativa, (Navigazione Generale Italiana, claimant,) 
for negligence. Decree for libelants. Claimant appeals. Af- 
firmed. 


J. W. Hyland, for libelants. 
Lorenzo Ullo, for claimant. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. This is an appeal from a final de 
cree of the district court for the southern district of New York in 
favor of the libelants, upon a libel in rem, to recover damages for 
negligence. The following outline of the undisputed facts was 
found by the district judge: 

“At about half past 5 o'clock in the morning of October 5, 1891, the libel- 
ants’ lighter Overton, fully loaded with about 98 tons of sulphur, and made 
fast alongside the steamship Iniziativa at the Mediterranean pier, Brooklyn, 
broke her lines, capsized, and sank. The libel was filed to recover damages 
for the loss of boat and cargo, on the ground that they were upset by the 
negligence of the Iniziativa. The libelants were engaged in the lighterage 
business in the harbor of New York. The consignees of the sulphur gave 
them an order on the steamship for 100 tons, the capacity of the lighter 
Overton, to be taken to Gowanus creek. The lighter arrived alongside the 
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Iniziativa in the afternoon of October 7th, and up to a little before 6 P. M. 
had taken on board 35 tons; namely, 20 tons, which filled the hold, and 15 
tons on deck. The loading was done by hoisting the sulphur out of the 
ship upon a platform erected upon her rail, where the sulphur was weighed 
by a weigher employed by the consignee, and, after being weighed upon the 
platform, was shot down upon the lighter below. The bill of lading provided 
that the sulphur was ‘to be discharged into lighters, which consignee is to 
furnish as requested by ship, and delivery to be taken day and night as ship 
delivers.’ One of the printed clauses of the bill of lading also provided that 
the consignee was bound to be ‘ready to receive the goods from the ship’s 
side simultaneously with the ship being ready to unload, either on the wharf, 
or into lighter provided with a sufficient number of men to receive and stow 
the goods;’ and in default thereof the master was authorized ‘to enter the 
goods at the customhouse, and to land, warehouse, or place them in lighter, 
without notice to, and at the risk and expense of, the said consignee of the 
goods, after they leave the deck of the ship.’ At about half past 5 P. M. the 
master of the lighter hailed the ship to know whether there was to be work 
at night; and the weigher replied, ‘No; that they were to knock off at 6 
o’clock. Soon afterwards, the discharge being stopped, the three men on 
board the lighter made her fast, properly, alongside, for the night, and went 
home. Work was resumed at 7 P. M., but, the Iightermen not being present, 
the foreman on the ship sent down a couple of men to trim the sulphur as 
it was dumped aboard, and the loading, up to ninety-eight tons, was com- 
pleted at half past 9, when the men were discharged. The lighter was moved 
several times while loading in the evening. At half past 5 the next morning 
the noise of the upsetting of the lighter was heard. No one saw it upset, 
or testifies to the immediate cause. All the lines that fastened it to the ship 
were broken.” 


The theory of the libel is that the steamship was in fault in 
discharging more sulphur on the deck of the lighter in the ab- 
sence of-her master and crew, when notice had been given that 
work had ceased until the next day; in not trimming the cargo 
properly; and in not having a watchman to look after the safety 
of the lighter at night, after she had been heavily loaded. A 
majority of the court are of the opinion that there is no adequate 
evidence that the lighter was not properly trimmed. 

The contested question of fact in the case was whether the 
lightermen knew, or ought to have known, that work was to pro- 
ceed in the evening, and were consequently improperly absent. It 
is evident that at about half past 5 o’clock they were informed by 
the weigher that work would not be resumed in theevening; that sub- 
sequently the ship’s men were informed that the work would go on; 
that the latter returned after supper to the vessel, and completed the 
discharge of the sulphur. The claimant insists that the lightermen 
were also notified at the interview with the ship’s crew that work 
would be resumed, and either knew, or ought to have known, of 
this decision. The lightermen deny that they heard of any change 
in the plans for the night work, and they are corroborated by the 
weigher. It is also manifest that they had no objection to a con- 
tinuance of the work, and that if they had supposed that the orig- 
inal plan had been changed they would have returned after supper, 
and received the 100 tons. We therefore concur with the district 
judge “that the lightermen left the lighter at about 6 o’clock with 
no notice that the ship was to work at night, but on the distinct 
understanding to the contrary.” In their absence the lighter was 
loaded by the ship’s crew to her full capacity, was probably very 
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deeply loaded at the stern, and was left without watchman or 
oversight at a place where she was exposed to the swells of passing 
boats. She was securely fastened to the steamship, but she was 
found capsized, with her keel against the ship’s side, and her mast 
broken away, and hanging from the steamer. The accident was 
not caused by leakage. It was usual to have some one on board 
the lighter at night, when she was heavily laden. It is insisted 
by the claimant that, inasmuch as, under the bill of lading, the 
sulphur was to be discharged into lighters furnished by the con- 
signees, and was to be taken day and night as delivered by the ship, 
and as the consignees were bound to be ready with an adequate 
number of men to receive and stow the goods, the steamship was 
rightfully delivering the cargo at night on board the lighter, and 
was not bound to look for the care and preservation of the sulphur 
after it left the ship’s rails, or to have oversight of the ligiter. 
Yn the view which we take of the case, it is not important to de- 
termine whether the delivery on board the lighter was to be con- 
sidered as a delivery to the consignees, through their agents, or a 
delivery to purchasers from the consignees, who were thus receiving 
the sulphur under an independent contract, and we assume that, 
as claimed by the appellants, the delivery was to persons acting 
in the stead and capacity of consignees. If the consignees had 
refused to receive goods at night, or had refused to furnish men at 
night, and had been in default, a different question would have 
arisen; but the lighter was furnished with a competent number 
of men, whcse absence in the evening was excusable upon the 
distinct understanding on their part that they should not return. 
The ship must have known that their absence was not willful or 
voluntary, but that, on the contrary, the consignees were ready 
to furnish men, and were not in default. In this state of facts, 
it was not improper for the ship, in her earnestness to complete 
the unloading, to load the lighter to her capacity, but, in the ex- 
cusable absence of her caretakers, it was the duty of the ship to 
take such reasonable precautions and care of her as were necessary 
in order to protect her from damage during the night. If the con- 
signees were not in default, and the ship used their property, it 
must be used with reasonable care. The ship was guilty of want 
of ordinary care in leaving the heavily-loaded lighter without at- 
tendance during the night, where she was exposed to danger. 

But the claimant insists that, in order to find the ship guilty of 
a tort, it is not sufficient merely to prove that she was negligent, 
and that an accident occurred, but it must be shown that the negli- 
gence caused, or materially contributed to, the accident, and it is 
conceded that the immediate force or cause which produced the 
injury is unknown. The general principle which is invoked by the 
claimant is true, but the principle is satisfied when the plaintiff 
establishes by his “evidence circumstances from which it may fairly 
be inferred” that the accident was attributable to a want of pre- 
caution which the defendant was under obligation to have taken. 
‘We do not know the particular agent which struck the blow that 
overturned the lighter. We do know that the injurious force was 
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awutarally to have been expected, was ordinarily provided against, 
and would probably have been averted had the claimant taken the 
precautions which he ought to have resorted to. Haves v. Rail- 
road Co., 111 U. S. 228, 4 Sup. Ct. Rep. 369; Daniel v. Railway Co., 
L.K.5 H. L 45. It is manifest that violence of some sort wrenched 
the lighter from the ship, and threw her over. The district judge 
thought it was probable that “she took in water from the swells of 
passing boats in the early morning, thrcugh her cxposed situation, 
in the absence of any watch to guard against such dangers;” but. 
whatever created the violence, it is scarcely possible that the 
presence of a competent and attentive watchman would not have 
been able to deliver the boat from its effect. The probability tht 
the calamity resulted from the absence of a watchman is very 
strong. 
The decree of the district court is affirmed, with costs. 





(57 Fed. 324, — U. S. App. —.) 
PROVISIONAL MUNICIPALITY OF PENSACOLA v. LEHMAN et al. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 112. 


1. Equiry—PLEADING—DEFECTIVK DESCRIPTION IN Bir.L—CURED BY ANSWER. 
A bill in equity to enforce the conveyance of realty, and resting upon a 
law (Act Fla. June 2, 1887; St. c. 3774) empowering a city to convey 
public property, although demurrable because it fails to clearly state. 
whether the property in dispute was proprietary, or held in trust for 
public use, is cured of its defect where respondent, instead of standing on 
his demurrer, answers over, setting forth that the property is public 
property. . 
2 SAME—SPECIFIC PERFORMANCE—CONTRACT TO CONVEY Pusiic PROPERTY. 
The city of Pensacola, becoming insolvent, sold and attempted to con- 
vey its public parks to private persons, having no legal authority to do 
so. It received the purchase price, and recognized the ownership and 
possession of certain purchasers, but subsequently resumed possession of 
the property. ‘Thereafter, the legislature passed an act authorizing the 
city to convey to the holders the public property theretofore sold for val- 
uable consideration, ‘‘whenever it shah be shown to the satisfaction of 
the * * * commissioners that the city sold * * * and received value 
therefor * * * and it shall appear equitable” to them to make such 
couveyance. Act June 2, 1887; St. c. 3774. Held, that purchasers to 
whom the board refused to make conveyances were entitled to equitable 
relief. 


8. MANDAMUS TO COMPEL CONVEYANCE — PuBLic PROPERTY — CLEAR LEGAL 


GHT. 

Under the act the purchaser could not assert a clear legal right to have 
the disputed property conveyed, and could not, therefore, have relief in 
the Florida courts by mandamus. 


4, FEDERAL CouRrTs—JURISDICTION—MANDAMUS TO CUMPEL CONVEYANCE. 
Mandamus cannot be invoked as an original proceeding in a federal 
court; and the conveyance of real property to parties asserting a clear 
legal right cannot, in a United States court, be enforced thereby. 
4. SamE—MANDaAmvus IN STATE COURT—ADEQUATE REMEDY AT Law. 
Mandamus in a state court to enforce the conveyance of real property, 
as to which a clear legal right is asserted, is not such an adequate remedy 


350 C. C. A. REPORTS, vol. 6. 


at law as to bar the equitable jurisdiction of a federal court. Smith v. 
Bourbon Co., 8 Sup. Ct. Rep. 1043, 127 U. 8. 105, distinguished. 
6. SPECIFIC PERFORMANCE—BILL TO ENFORCE CONVEYANCE— PUBLIC PROPERTY. 

Act Fla. June 2, 1887, (St. c. 3774,) empowered the city of Pensacola 
to convey certain public property theretofore sold, and attempted to be 
conveyed, “whenever it shall be shown to the satisfaction of the * * * 
commissioners that the city sold * * * and received value therefor 
* * * and it shall appear equitable” to the commissioners to make 
such conveyance. Held that, even if the act were only permissive, equity 
would require the city to return the purchase money, or convey the prem- 
ises, to purchasers for a valuable consideration. 

7. BAME—CONSTRUCTION OF STATUTES—EaquiIry. 

The words, “and it shall appear equitable to said board,” refer only to 
existing, well-defined equities, and do not vest an arbitrary discretion in 
the municipality. Unless there should, in fact, be equitable reasons 
against making such conveyance, the statute is mandatory. Supervisors 
v. U. S., 4 Wall. 435, followed. 

8. Same—ContTract TO CoNVEY—FAILURE TO IMPROVE PROPERTY. 

The failure of the purchasers to build upon and improve the lots in 

question raises no equity in favor of the municipality. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

In Equity. Bill by Emanuel Lehman and Mayer Lehman against 
the Provisional Municipality of Pensacola to enforce the convey- 
ance of certain real property to complainants. Decree for com- 
plainants. Respondent appeals. Affirmed. 


W. A. Blount, for appellant. 
R. C. Brickell, H. C. Semple, W. A. Gunter, and Richard L. 
Campbell, for appellees. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge. Emanuel Lehman and Mayer Leh- 
man, who were citizens of the state of New York, brought their bill 
in the circuit court against the Provisional Municipality of Pensa- 
cola, in the state of Florida, and therein, among other things, 
alleged: 


“That the city of Pensacola, a corporation formerly existing under the 
laws of the state of Florida, (of which the respondent is the legal successor, 
being invested by said laws with all the rights, and subject to all the lia- 
bilities, of said city of Pensacola,) claiming to be the absolute owner of all 
the lots in blocks O and P, (according to ‘the plan drawn by Theodore 
Moreno, and adopted by the city of Pensacola on 24th of July A. D. 1866, 
situated within the limits of said city of Pensacola and said provisional munic- 
ipality, did on the 8th of January, A. D. 1868, bargain, sell, and convey, by 
deed with warranty of title, to your orators and Benjamin Newgass, lot six. 
(6,) in said block O, for the consideration of twelve hundred dollars; lot 
humber one, in block P, for the sum of twelve hundred and fifty dollars; 
and two, (2,) in said last-mentioned block, for the sum of nine hundred and 
fifty dollars; said deed of conveyance being executed to effectuate a sale 
of said lots made to your orators and said Newgass on the lst of January, 
A. D. 1867, at public outcry in the city of Pensacola, under the authority of 
a resolution of the board of aldermen of said city of Pensacola, adopted 24th 
July and November. 1866, at which sale your orators and said-Newgass were 
the highest and best bidders fur said lots at the sums above mentioned, pay- 
able half im cash, and the other half in one year, with interest, which pay- 
Dents were fully made, and said deed of conveyance duly recorded in the 
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record of deeds of Escambia county, state of Florida, on the 17th January, 
1868. And orators further allege that on the 9th July, 1872, the said Benja- 
min Newgass conveyed all his right and interest in said lots to your orators, 
who have ever since been the sole owners thereof. And orators further show 
that said block O was divided by said survey of Theodore Moreno into six 
lots, numbered from 1 to 6 inclusive, and said block P was by the same 
survey divided into two lots, 1 and 2, and that the area out of which said 
blocks were formed was claimed by the city of Pensacola under one right 
and title. And orators further show that in December, A. D. 1866, said city 
of Pensacola sold and conveyed to Henry Pfeiffer lot one, (1,) in block O, for 
the sum of two thousand and sixty dollars, being the most valuable of all 
the lots in the block, because fronting on Palafox street, which is the main 
business street of the city of Pensacola. On 27th December, A. D. 1866, the 
said city of Pensacola sold and conveyed to Patrick Maloney lot two, (2,) 
in block O, fronting on Palafox street, for the consideration of two thousand 
and five dollars; said sale having taken place under authority of the- 
resolution of the board of aldermen of the city of Pensacola, of 24th July,. 
A. D. 1866. On Ist of January, A. D. 1867, the said city of Pensacola con- 
veyed to George Pfeiffer lot five, (5,) In block O, for the sum of twelve. 
hundred and fifty dollars, half cash and half on credit of twelve months, 
with interest, said conveyance having been made to effectuate a sale under 
the aforementioned resolution of the board of aldermen of the city of 
Pensacola, of November, A. D. 1866. On 16th March, A. D. 1867, the said 
city of Pensacola conveyed to Mary Petersen lot three, (3,) In block O, for 
the consideration of one thousand and ten dollars; said conveyance having 
been made to effectuate a sale authorized by the said resolution of said 
board of aldermen of 24th July, A. D. 1866. And orators further show that, 
doubts (as they are informed, but of which they had no knowledge until 
within a year before the filing of this bill) having arisen as to the right 
of the said city of Pensacola to make the sales and conveyances as aforesaid, 
as well as to the validity of sales and conveyances of other property made 
under its authority, the legislature of the state of Florida, by an act approved 
2d of June, 1887, which is chapter 3774 of the Statutes of said state, empowered 
the said Provisional Municipality of Pensacola to make deeds to the grantees of 
such property, which should vest the title in such grantees, their heirs and 
assigns, forever, ‘wherever it shall be shown to the board of commissioners. 
fof such municipality] that the city of Pensacola sold said property and re- 
ceived value therefor from some holder or his grantee, and it should appear 
equitable to said board that such conveyance should be made.’ 

‘And your orators further allege that, in execution of the trust imposed 
upon respondent by said act of the legislature, respondent did, on the 29th 
of February, A. D. 1888, convey to the heirs of said Henry Pfeiffer, then 
deceased, said lots one (1) and five, (5,) in block O; said Henry Pfeiffer, in 
his lifetime, having acquired title to said lot five (5) from said George 
Pfeiffer. On the 13th of April, 1888, a like deed was executed to the said 
Patrick Maloney by respondent for said lot two, (2,) in block O, and on the 
26th May, 1888, a like deed was executed by respondent to said Mary 
Petersen for said lot three, (3,) in block O; the sole inducement to the ex- 
ecution of the said deeds of conveyance by respondent being the legal duty 
imposed upon respondent by said act of the legislature, and the fair and 
adequate price paid for said lots by the purchasers thereof. And orators. 
further show that the price paid by them and said Newgass for said lots 
in block O and P were fair and adequate in themselves, and more apparently 
so when compared with the prices paid for more eligible lots by the said 
George and Henry Pfeiffer, Maloney, and Petersen, as above stated. 

“And orators further allege that, some time in years A. D. 1888 and 1889, 
respondent, disregarding your orators’ rights as above set forth, of which 
respondent had notice, took possession of said lots 1 and 2, in block P, and 
lot 6, in block O, and appropriated the same to its own use, erecting thereon 
various structures, in palpable violation of respondent’s trust duty to your 
orators under said act of the legislature. And orators further allege that from 
the time your orators and said Newgass purchased said lots 1 and 2. in 
block P. and 6, in block O, up to the year 1890, state, county, and city, as. 
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‘well as municipality, taxes were assessed thereon, as the property of your 
orators or of your orators and said Newgass, and paid by your orators, and 
that during all that period they never knew ur heard that any doubt ex- 
isted as to the right of the city of Pensacola to sell and convey said lots 
to your orators and said Newgass, or of the existence of said act of the 
‘legislature intended to perfect titles like theirs, and that it was in fact 
in the fall of the year 1890 that your orators first acquired such information. 
And your orators further aver that immediately after being so informed 
they employed H. C. Semple, attorney at law of Montgomery, Ala., to pro- 
ceed to Pensacola for the purpose of asserting their right to said lots, which 
he having done, found the said lots had been appropriated by respondent to 
‘its own use, in violation of the trust duty imposed upon respondent by said 
-act of the legislature, and which trust duty it refused to execute in behalf 
of your orators, as it had done in the case of other beneficiaries under said 
legislative acts.” 


The prayer of the bill was for a decree that respondent shall, 
by its proper officer, and under its corporate seal, execute unto 
-orators a deed of conveyance of said lots 1 and 2, in block P, and 
Not 6, in block O, according to the said plan of Theodore Moreno, 
-adopted by the city of Pensacola on 24th of July, A. D. 1866; that 
said respondent shall surrender the possession of said premises 
unto orators upon their demand, or that of their duly-authorized 
-agent; and also that respondent shall be decreed to pay to orators 
-a reasonable ground rent for the use of said premises, from the 
time respondent took possession of the same up to such time as 
respondent shall surrender the same to orators; and for such other 
-and further relief as may seem meet and agreeable to equity. 

The defendant filed a general demurrer. The demurrer was 
‘overruled, and the defendant filed an answer. The answer repeats 
the demurrer, and alleges, substantially, that the property in con- 
troversy had been a part of a public square dedicated to the public 
-ever since prior to A. D. 1763; that, at the close of the late war, 
it, with other public places, including streets, passageways, alleys, 
parks, and lots dedicated for public uses, such as courthouses, jails, 
-academies, and schools, were sold by the said city, or under execu- 
tion and decrees against it; that upon many of these lots large 
buildings were erected by the purchasers, and, as some of the lots 
were no longer useful for public purposes, the defendant procured 
the passage of the act of the legislature mentioned, so that, in the 
discretion of its commissioners, such persons as should have paid 
full value should have conveyances made to them, wherever, in 
the opinion of the board, it should seem equitable. The answer 
‘further alleged as follows: 

“That after the passage of the act this defendant sold two pieces of its 
public property, in many cases confirmed the title to persons in possession 
-of other pieces purchased as aforesnid, upon their paying to this defendant 
such sums as its commissioners considered to be sufficient to justify the de- 
fendant in relinquishing ita title to said pieces, in some instances refused to 
confirm to the applicants therefor, and in a few instances, when the ap- 
plicants for confirmation had erected large and valuable buildings upon the 
property purchased, and the defendant was convinced that the prices orig- 
finally paid were adequate at the time of payment, this defendant confirmed 
the titles, upon the grounds of occupancy of the purchaser, of the adequacy 


-of the purchase price, and cf the making of valuable improvements by the 
-applicant, and of the want of absolute need of the locality by this defend- 
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ant for public pttrposes. Among this latter class were embraced the persons 
mentioned in the bill as the persons who purchased lots in O and P, us set 
forth in the bill, and to whom has been confirmed the title acquired by them, 
each of the said persons having, immediately upon the purchase, taken 
possession of said property. and erected large and valuable buildings thereon. 

“That it is not true, as alleged in safd bill, that the defendant has con- 
firmed all the title to lands sold as aforesaid; except that of complainants, 
for, as hereinbefore set forth, some applications have been rejected; some 
have becn granted only upon the payment of amounts, in many instances, ' 
many times greater than the original purchase price. In some cases, no ap- 
plications have ever been made for confirmation, and, in one case, considera- 
tion upon the application is now pending. That no confirmation has ever 
been granted, and no right to, confirmation considered, by the defendant, 
except upon a petition setting forth the circumstances and the equity relied 
upon, and that no application was ever made by the complainants, or those 
from whom they purchased, until shortly before the filing of this bill, and 
about four years after the passage of the act permitting such confirmation. 
That years prior to such application the applications of the persons who had 
ee the other portions of lots O and P, which persons, as aforesaid, 

ntered into possession of said portions, and valuably improved the same for 
a score of years, had been presented to this defendant, and cunfirmation of 
title to them had been made. That prior to any application by the com- 
plainants the public building of the defendant, in which were the police 
offices, public offices, jail, and municipal court room, were destroyed by fire, 
and the defendant was compelled to rent accommodations for the said purpose 
at a large rental, which this municipality, being entirely bankrupt, was 
scarcely able to pay. That the defendant was also without locality for a 
pound, and yard in connection therewith, necessary for the impounding of 
stock rumning at large in violation of the ordinances, and also without lo- 
cality for the erection of a house for the hook and ladder truck and horses, 
which were used in the public service of the said city. The only place avail- 
able for such purposes, belonging to the said city, was the lot indicated upon 
the plan annexed to the said bill as the market lot, which was too small to 
accommodate all of the said city purposes, and was situated on Palafox 
street, the main street of the said city, and of value at least four times 
greater than that of the lots claimed by the complainants in the said bill. That 
the defendant, through its commissioners, taking into consideration the facts 
—which it alleges to be facts—that no other available space, except the 
market lot before mentioned, could be acquired by the defendant for the said 
public purposes without a large expenditure of money, when it had not a 
eent to expend, (the said mentioned market lot was too small, and was of 
a value which rendered a sale of it necessary for the purpose of meeting 
the debts of the defendant, and mecting its current expenses;) that the prop- 
erty in possession of the other purchasers in lots O and P was covered by 
large and valuable brick buildings, while the lots claimed by the complain- 
ants were, and have always been, unoccupied and unimproved,—concluded 
that it was equitable to the said other purchasers, and to the public, for 
which it was trustee, that the said market lot should be sold for the public 
benefit, and that the lots claimed by the complainant should be occupied by 
defendant for the public uses heretofore mentioned; and accordingly the said 
market lot was sold, and the money therefrom applied as aforesaid, and the 
defendant took possession of the lots claimed by the complainants, and 
erected thereon a brick public building, a brick pound, and a brick house 
for the said hook and ladder truck and horses, at a cost of several thousand 
dollars. 

“That the said lot was sold, and said buildings were completed, without ob- 
jection from the complainants, and without intimation from them that they 
desired a confirmation of such title as they had acquired, and more than 
two years before any application was made by the complainants. or any one 
else, to the defendant, for a confirmation of such title. That this defendant 
has absolutely no ground upon which said buildings could be erected, has 
no money with which to purchase such ground, or to build such buildings, 
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and if it be deprived of such buildings, which it now occupies, will be entirely 
without the necessary public buildings, or the means of procuring them.” 


A replication was filed by complainants, and testimony taken 
by them, showing the time of erection of buildings by defendant, 
the payment of taxes by complainants, and want of knowledge of 
complainants of the erection of such buildings until after their 
erection. 

Complainants filed a writing admitting all the statements of 
facts in the answer to be true, when relevant, and not contradicted 
by the testimony of the complainants. 

On the hearing a final decree was rendered against the defend- 
ant, requiring it to execute to complainants a deed to the prop 
erty in controversy, or, in the alternative, to pay the price paid 
by the complainants therefor, with 8 per cent. per annum inter- 
est from the time of purchase to date. 

The statute of Florida upon the construction and effect of which 
the case, in large part, depends, is as follows: 

“An act to permit the Provisional Municipality of Pensacola to sell certain 
of its public property, and to quiet the title to certain other of said property 


already sold. 

“Whereas, certain portions of the public places within the Provisional Mu- 
nicipality of Pensacola have been heretofore sold by the city of Pensacola 
and valuable consideration received by it therefor; and whereas, certain 
other portions of the public places are not needed for public uses and it ts 
desirable to sell the same; now, therefore, be it enacted by the legislature of 
the state of Florida: 

“Section 1. That the Provisional Municipality of Pensacola be and is hereby 
authorized to execute deeds of conveyance to the holder of any public prop- 
erty of or in said municipality to any such property so held, wherever it shall 
be shown to the satisfaction of the board of commissioners that the city of 
Pensacola sold the said property and received value therefor from said holder 
or his grantor, and it shall appear equitable to said board that such convey- 
ance should be made, due execution and delivery of such deed of conveyance 
shall vest the title in the grantee therein, his heirs and assigns forever. 

“Sec. 2. Be it further enacted, that the said board of commissioners shall 
have power to sell to any purchaser any of the public places in, or of, said 
municipality, which are in the opinion of the said board unnecessary for 
streets, alleys, parks, squares or other public uses, and a deed executed and 
delivered by the said municipality, after due receipt of the purchase money— 
shall vest the title in the purchaser and his heirs and assigns forever. Ap- 
proved June 2d, 1887.” 


In this court the appellant assigns as errors (1) the overruling of 
the demurrer to the bill of complaint; (2) the rendition of the final 
decree against the defendant. 

There is no doubt that the bill should, in the first instance, have 
stated more specifically whether the property, with respect to 
which it had been filed, was proprietary or public property, so as 
to enable the court to see whether such property was within the 
scope of the statute of Florida above quoted, or complainants’ 
right to relief stood upon other grounds; and if the defendant 
and appellant had insisted on its demurrer the complainants would 
have been driven to allege, at least, that the doubts respecting 
their title to the lots in question arose from the fact that the prop- 
erty was not proprietary, but held in trust for public uses. De- 
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fendant and appellant, however, did not stand upon the demurrer, 
but answered over, and in the answer expressly set forth that the 
property in question was public property. 

«An answer setting forth material facts, which should have been 
stated in the bill, but were omitted, is a waiver of the right to ob- 
ject to the bill for cause of the omission.” Cavender v. Cavender, 
114 U. 8. 464, 5 Sup. Ct. Rep. 955. 

When it is desired to bring up the judgment of the lower court, | 
upon demurrer, for examination, the party must stand by his de 
murrer, and not plead over in bar. Aurora City v. West, 7 Wall. 
92; Railroad Co. v. Harris, 12 Wall. 84; Cavender v. Cavender, 
supra. 

The case shows, as appears by the full statement herein made, 
that the appellant in this court, defendant in the court below, pre- 
tending to have the right to sell and convey certain real prop- 
erty, sold and attempted to convey the same, receiving and hold- 
ing the purchase price, but, after recognizing the ownership and 
possession of the purchaser, resumed possession of the property, 
and thereafter, having full power to convey, refuses to convey or 
restore the property, and neglects and refuses to return the pur- 
chase money. 

The main contention is that this case is not one which entitles 
complainants to any relief in a court of equity, and that, if the 
averments of their bill are true, they have a complete and ade- 
quate remedy at law. This defense is included in the issue made 
by the demurrer originally filed; but it is repeated, and persisted 
in, in the answer. As we view the case, it seems difficult to pre- 
sent a clearer case for relief on the ground of equity. The appel- 
lant has obtained the appellees’ money under an agreement to sell 
and convey; and unjustly, although having the power to convey, 
refuses to convey or return the price. Jurisdiction to decree spe- 
cific performance of a contract of sale of real estate is one of the 
well-established heads of equity jurisprudence. Pom. Eq. Jur. §§ 
108, 110. Story says: 


“It is well known that, by the common law, every contract or covenant to 
sell or transfer a thing, if there is no actual transfer, is treated as a mere 
personal contract or covenant, and as such, if it is unperformed by the party, 
no redress can be had, except in damages. This is, in effect, in all cases, al- 
lowing the party the election either to pay damages, or to perform the con- 
tract or covenant, at his sole pleasure. But courts of equity have deemed 
such a course wholly inadequate for the purposes of justice; and, considering 
it a violation of moral and equitable duties, they have not hesitated to in- 
terpose, and require from the conscience of the offending party a strict per- 
formance of what he cannot, without manifest wrong or fraud, refuse.” 
Story, Eq. Jur. (5th Ed.) § 714. 


But it is said in this case that the complainants have a com- 
plete and adequate remedy at law, and suggest that, if it is the 
absolute duty of the appellant to convey the property in question 
‘to the appellees, a mandamus would be a complete remedy. To 
this two objecticns present themselves—First, that the remedy by 
mandamus cannot be invoked as an original proceeding in the 
courts of the United States, (Rosenbaum v. Bauer, 120 U. 8. 450, 
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7 Sup. Ct. Rep. 633,) and that, although the local law may afford 
such remedy, the jurisdiction of the United States court to afford 
such remedy as it can furnish is not thereby ousted, (Barber v. 
Barber, 21 How. 582; Payne v. Hook, 7 Wall. 425; MeConihay 
v. Wright, 121 U. & 201, 7 Sup. Ct. Rep. 940.) In this connec- 
tion our attention is called to the case of Smith v. Bourbon Co. 
127 U. S. 105, 8 Sup. Ct. Rep. 1043. An examination of this case 
shows that where, in the same bill, equity relief was sought against 
one defendant, and legal relief against another,—there being no 
privity between the last named and the complainant, it was held 
by the supreme court that the equitable relief should be granted, 
and the legal relief denied; and the case would be entirely ap- 
plicable to the instant one, if we had here two defendants, one 
ewing equitable, and the other legal, relief, but entirely discon- 
neeted in their relations. 

And, second, under the act in question, the éomplamants would 
be without relief on an application for mandamus in the local 
court. The appellees do not assert a clear legal right, but rather 
an equitable one, and the peculiar wording 6f the statute under 
which relief is sought is sueh that the suggestion of equitable 
considerations on the part of the Provisional Municipality of Pensa- 
cola would entirely defeat a remedy by mandamus. Ht is also sug- 
gested in the brief of the learned counsel for the appellant that 
an action of ejectment would furnish a complete remedy to the 
complainants; but how this can be, when it is conceded that the 
complainants have not a legal title, because of the original want of 
power to convey on the part of the municipality, we are unable 
to see. 

It follows that the appellant cannot complain of the overruling 
of the demurrer, and that his first assignment of error is not well 
taken. 

The second assignment of error involves the merits of the case. 
Prior to the passage of the enabling act, in 1887, the case was that 
the municipality of Pensacola, ultra vires, had sold, and delivered 
possession of, the lots in question, receiving and retaining the pur- 
chase price, and fully recognizing the purchaser’s title. Its right, 
under these circumstances, was to repudiate the sale, and thereon 
its duty was to return the purchase price. The enabling act of 
1887, however, changed the status of the case. Considering the 
said act as permissive, only, and not mandatory, it cannot be denied 
that thereby the municipality had power to carry out its contract 
in full, and convey the premises, or to rescind the same, in which 
last event, equity and good conscience required the return of the 
purchase money. As the appellees say, “it [the municipality] then 
stood as a private person, to all intents-and: purposes, subject to all 
the rales of conduct and estoppel applicable to other persons.” Ags 
was said by the supreme court in Marsh v. Fulton Co, 10 Wall 
676--684, “the obligation to do justice rests upon all persons, nat- 
ural and artificial, and, if a county obtains the money or property 
of others without authority, the law, independent. of any statute, 
will compel restitution or compensation.” See Louisiana v. Wood, 
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_ 102 U. 8. 294; Chapman v. County of Douglass, 107 U. 8. 348-355, 
2 Sup. Ct. Rep. 62. And if the municipality had the power of elec- 
tion, and proposed to change the status of the case, it ought, if not 
at the earliest moment, within a reasonable time, at least, to have 
rescinded the contract and returned the consideration, or to have 
confirmed the contract and made a deed. See Oil Co. v. Marbury, 
91 U. 8S. 592; Metcalf v. Williams, 144 Mass. 452, 11 N. E. Rep. 700; 
Broom, Leg. Max. (8th Ed.) 295. In this case the appellant retained 
the purchase money, gave no notice of a desire to rescind, save such 
as could be inferred from taking possession of the property (vacant 
lots) shortly before the institution of this suit, and continued to 
levy and collect taxes on the property, as belonging to the appellees, 
until and including the year 1891. 

The decree in the case, which is assigned as erroneous, requires 
the appellant to carry out the contract, or return the consideration. 
It seems to be perfectly fair to the appellant, as requiring nothing 
but equity. Unless the appellant is to be allowed to hold the 
property sold, and retain the purchase money, under the plea of ne- 
cessity, we fail to see wherein it can complain. Its answer in the 
case sets up no equity,—only necessitous circumstances. Further 
than this, we are inclined to the opinion that the act of 1887 is more 
than permissive. It is mandatory. The authorities go to the 
extent that when authority is given under a statute, whether by the 
word “may,” or other permissive words, for an act to be done by a 
public officer, and it concerns the public interest, or is for the benefit 
of third persons, it is mandatory. There seems to be no doubt that 
if the words, “and it shall appear equitable to said board that such 
conveyance should be made,” had been omitted from the first section 
of the statute, the statute would have been mandatory. Suth. St. 
Const. §§ 461, 462, and cases cited; Supervisors v. U. 8., 4 Wall. 435. 
With those words in the statute, it would seem, under the authority 
of Supervisors v. U. S., supra, that unless there should be, in fact, 
equitable reasons against making such conveyance, the statute 
would still be mandatory. The true construction of the statute 
seems to be that thereby the incapacity of the vendor to sell and 
convey is entirely removed. The contracts of sale of public property 
theretofore made are valid and enforceable, if otherwise than for want 
of power they would have been enforceable; that is, if, under equita- 
ble principles, the power being conceded, the vendee would be en- 
titled to a specific performance. The words, “and it shall appear 
equitable to said board,” can refer only to existing, well-defined 
equities, and ought not to be construed into vesting an arbitrary 
discretion in the municipality. | 

The answer in the case, as said above, sets forth no equities, and 
the learned counsel, in argument, suggests none, as existing in favor 
of the municipality of Pensacola, save that the appellees had neg: 
lected to build upon and improve the lots in quesfion. 

We can easily see how, if the appellees had built upon and im- 
ahs the lots in question, it would have raised an equity in their 

avor when the municipality elected to rescind; but we wholly fail 
to see how the failure of the appellees to build upon and improve 
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their own property could raise an equity in favor of the municipality. 
But, be this as it may, equity will not permit the municipality to 
hold both the property and the purchase price; and, as the decree 
appealed from permits the municipality to rescind the contract of 
sale on return of the purchase price, we approve the same. 

We have considered the other points discussed at the bar, and 
have examined the authorities relied upon in support thereof, but 
an elaboration of them is unnecessary, as the conclusions resulting 
do not affect the jurisdiction of the court a qua, nor, in our judg- 
ment, the equity of the decree appealed from. Affirmed, with costs. 





(57 Fed. 333, — U. S. App. —.) 
LAND TRUST OF INDIANAPOLIS et al. v. HOFFMAN. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 141. 


1. EQUITY JURISDICTION—STIPULATIONS A8 TO NATURE OF SUIT—APPEAL. 

Parties cannot by stipulation convert a case which is essentially a suit 
in equity to remove a cloud on title, and cancel deeds, records, sales, etc., 
into an action at law for slander of title; and where such a stipulation 
has been filed, and trial accordingly had to a jury, an appellate court 
might well refuse to review the judgment on writ of error. 

2 SLANDER OF TITLE—RECONVENTIONAL DEMAND—PETITORY ACTION. 

Where, in an action for slander of title under the Louisiana law, de- 
fendant admits the slander, and sets up title in himself, the suit thereby 
becomes a petitory action, in which the burden of proof is thrown on de- 
fendant to establish his title. 

8. SAME—PLEADINGS AND PROOF. 

Where in such case defendant sets up title in himself under a tax 
deed, plaintiff is entitled to prove, without specially pleading the same, 
that the taxes for which the sale was made were in fact paid prior to 
the tax sale. 

4. LIMITATION OF ACTIONS—ACTIONS TO INVALIDATE Tax TITLE. 

The Louisiana statute, requiring actions to invalidate any title acquired 
by tax sale to be brought within three years, (Laws La. 1874, Act 105, 
§ 5,) does not apply as against a landowner whose possession has never 
been interrupted. 


In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

At Law. Suit by Wilhelmina Hoffman against the Land Trust 
of Indianapolis and others, brought in a court of the state of Louisi- 
ana, and removed therefrom by defendants. Ly stipulation, the 
parties agreed that the suit be tried as an action at law for slander 
of title, in which defendants assert title to the land in controversy. 
Verdict and judgment for plaintiff. Defendants bring error. Af- 
firmed. 

Statement by PARDEE, Circuit Judge: 

On the 14th of December, 1889, Mrs. Wilhelmina Hoffman, widow of Jo- 
seph Bourdette, filed her petition in the civil district court for the parish 
of Orleans, alleging “that she is the owner, and in possession, of a certain 


square of ground in the sixth district of this city, designated by the number 
27, comprised within State, Bond, Ferdinand streets and the division line of 
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Burtheville;” and further showing that the defendants (plaintiffs in error) 
claimed to have purchased said property from the Western Land & Emi- 
yrauon Company, a corporation of the state of Indiana, which company 
bases its pretended claim of ownership on an alleged act of sale from the 
state of Louisiana, through Isaac W. Patton, state tax collector, before 
Joseph Ii. Spearing, notary public, on December 15, 1888, which act purports 
to be made by the Western Land & Emigration Company, as pretended 
transferee of Domingo Negrotto, Jr., who is claimed to have purchased the 
petitioner’s property at a tax sale made for taxes claimed for the year 1878; 
that defendants have placed on record, in the conveyance office of this city, 
their pretended title, as aforesaid, and by their claims of ownership, which 
they constantly make, and by the aforesaid registry, are slandering the peti- 
tioner’s title; that the existence and registry of the aforesaid pretended 
titles create a cloud upon the petitioner’s title, which should be removed; 
that the pretensions of the defendants and its transferees are absolutely with- 
out foundation, and devoid of merit, because petitioner’s property was not 
assessed at all for the year 1878, and therefore could not be legally sold for 
the taxes of 1878; that the property claimed, to have been sold for said 
taxes, and purchased by Negrotto and the Western Land & Hmigration Com- 
pany, was the property belonging to Joseph Bourdette, who never owned 
or had any interest whatsoever in petitioner’s before-described property, 
and, so far as concerns petitioner’s property, the aforesaid sale and title of 
the Western Land & Emigration Company are absolutely null and void, 
and petitioner denies that the said Negrotto or the said Western Land & 
Emigration Company ever purchased or obtained a legal title to the property 
belonging to Joseph Bourdette, all of the pretended proceedings of the tax 
collector being illegal and void; that her aforesaid property is not worth 
more than $1,000. 

The prayer of the petitioner is “that defendants be cited to answer, that 
an attorney at law be appointed to represent them, and for judgment re- 
straining defendants from further slandering petitioner’s title by setting up 
any claim of ownership, decreeing their alleged titles null and void, and eras- 
ing and canceling the same from the records of the register of conveyance 
for the parish of Orleans, and for general relief.”’ 

On the 16th January, 1890, defendants appeared, filed their petition and 
bond for the removal of the cause, and the case was transferred to the cir- 
cuit court, where the record was filed on the 8th of March, 1890. On the 
same day the record was filed in the lower court, defendants answered, 
pleading: (1) A general denial to each and every allegation in pluaintiff’s 
petition contained, except as may be so far hereinafter specially admitted. 
(2) Alleged the enactment of the statute known as Act 82 of 1884 by the 
general assembly of Louisiana. (3) That, in compliance with the provisions 
of said act, the tax collector of the upper districts of the city of New Orleans 
did advertise and offer for sale, and, having fulfilled the requirements of 
said act, did sell and adjudicate unto Domingo Negrotto, Jr., the following 
described square, to wit, “square 27, sixth district, bounded by Pitt, Jean- 
nette, and State streets and the division line of Burtheville, measuring 217 
feet by 300 feet, assessed in the name of Widow Joseph Bourdette.” (4) 
That Negrotto paid the price to the tax collector, who gave him a receipt 
therefor, together with a proces verbal of sale, entitling him, as adjudicatee, 
to a deed for said property, as provided by said statutes. (5) That, in com- 
pliance with section 4 of said act, the said purchaser did assume to pay, 
and take said property subject to, all unpaid taxes on the same subsequent 
to December 31, 1879. (6) That Negrotto, the tax purchaser, transferred, 
set over, and assigned to the Western Land & Emigration Company all his 
right, title, and interest in the proces verbal delivered to him by James D. 
Houston, state tax collector, and Isaac W. Patton, the successor in office 
of said Houston, did execute and deliver unto the Western Land & Emigra- 
tion Company a title from the state of Louisiana to said square, as per act, 
before Spearing, a notary public, on the 15th day of December, 1888, and 
that on the same day said act of sale was duly registered In the conveyance 
office of this parish. (7) That the Western Land & Emigration Company 
paid all the state and city taxes due and owing on said square. (8) That 
the tax title so acquired by the Western Land & Emigration Company, as 
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transferee of the said Domingo Negrotto, Jr., is, under the provisions of 
said Act 82 of 1884, § 3, conclusive evidence—First, that the property was 
assessed according to law; second, that the taxes were levied according tu 
law; third, that the property was advertised according to law; that the 
property was adjudicated and sold, as recited in said act; fourth, that all 
the prerequisites of the law were complied with by the officers, from the 
assessment up to and including the registry of the deed to said purchas r. 
(9) ‘That on the 12th day of April, 1889, the Western Land & Emigration 
Company sold said square to the defendants, and that the same exceeds 
in value the sum of $2,000. (10) Defendants, assuming the character of 
plaintiffs in reconvention, aver that the Land Trust of Indianapolis, Louis T. 
Michener, William J. Richards, and William W. Smith, trustees, are, by 
yirtue of the aboverecited act, the true and lawful owners of said square 
of ground above described, unlawfully withheld and possessed by Mrs. Wil- 
helmina Hoffman, widow of Joseph Bourdette, entitled to be recognized as 
owners, and as such put in possession. They pray that plaintiff's demand 
be rejected, and that there be judgment in their favor in reconvention, 
recognizing them as the true and lawful owners of said square, and, as such, 
put in possession thereof, with costs, etc. 

To this answer and plea in reconvention plaintiff filed a general replica- 
tion. Subsequently, on 13th of May, 1891, defendants filed, first, the plea 
of prescription of three years, under section 5 of Act 105 of 1874; and, 
second, the peremptory exception that plaintiff Is absolutely without right 
to stand in judgment and maintain this suit, and prayed that said excep- 
tions be sustained, and plaintiff’s suit dismissed, and for judgment In theliec 
favor on their reconventional demand. Finally, after several continuances 
the case came on for trial on the lst February, 1893. Up to this time the 
plaintiff had treated the cause as a suit in equity to remove a cloud upon 
her title, while defendants regarded it as an action at law for slander of 
title. On the day of trial the parties filed a stipulation, in which it was 
agreed “that this suit be considered and tricd as an action at law for slander 
of title, in which defendants, in their reconventional demand. ass:rt title and 
ownership to the land in controversy. It is further agreed that the value 
of the property in controversy exceeds the sum of $2,000.” <A jury was ac- 
cordingly impaneled, and the trial of the case was proceeded with on tke 
pleadings as recited. During the trial defendants below (plaintiffs in error) 
took three bills of exceptions, one to the admission of certain testimony and 
evidence, and the remaining two to the charge of the judge to the jury. 
From an adverse verdict and judgment defendants sued out a writ of error, 
and assigned error as follows: 

First. The court erred in admitting the evidence offered by plaintiff for 
the purpose of proving payment of the tax of 1878 upon the property in 
controversy, and for which said property was sold by the tax ccllector, be 
cause said testimony and evidence were irrelevant, and not responsive to 
the pleadings, and because, no plea of payment having been filed by the 
said plaintiff of the tax of 1878, for which the property in controversy was 
sold by the tax collector, no evidence tending to show payment of snid 
tax was admissible, as stated in bill of exception No. 1, pp. 32, 33, 34, 35, 
36, 37, 38, 39, 40. 

Second. That the court erred in refusing to charge the jury that plaintiff's 
action was prescribed by the lapse of three years, under section 5 of Act 105, 
approved March 28, 1874, which requires that “any acticn to invalidate the 
titles to any property purchased at tax sale, under and by virtue of any 
law of this state, shall be prescribed by the lapse of three years from the 
date of such sale.” And the court erred in holding and ruling, and instruct- 
ing the jury, that “the plaintiff being in possession, and her possession never 
having been interrupted, the defendant, plaintiff in reconvention, must re- 
cover upon the strength of his title, and that the provision with reference 
to prescription did not apply to such a case,” as stated in defendant's bill 
of exception No. 2, pp. 40, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 33, 
56, 57. 

Third. That the court erred in refusing to charge the jury “that they could 
not consider and must. ignore the testimony and evidence and all evidence 
tending to show payment of the state tax for the year 1878 for which the 
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property in controversy had been sold and adjudicated by the tax collector,,. 
because, under the plea of the general issue, evidence of payment could 
not properly be received or considered; that the plea of payment is a 
peremptory exception, going to extinguish the action, and which the Code 
of Practice of Louisiana requires to be expressly and specially pleaded, and, 
no plea of payment having been filed by the plaintiff in this: cause of said’ 
tax for the year 1878, for which the property in controversy was sold and 
adjudicated by the tax collector, all evidence tending to show the payment 
of said tax must be entirely ignored, and not considered by the jury; that 
the jury were without power to weigh any testimony or evidence regarding 
the payment of said state tax for the year 1878, because the same’ was irrele- 
vant, and not responsive to any of the pleadings in this case.” 

And the court erred in charging the jury that “if the plaintiff in recon- 
yention recovered, it must be upon the strength of its title, which it had 
offered, and it is competent for the defendant [the original plaintiff] to estab- 
lish that the tax, the nonpayment of which was the basis of the title of said 
plaintiff in reconvention, had been paid before the proceeding which resulted: 
in the tax sale occurred,” all as stated in the bill of exception No. 3. 


E. Howard McCaleb, for plaintiffs in error. 
Geo. Denegre, Walter D. Denegre, and T. L. Bayne, for defendant 
in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge, (after stating the facts.) The case made 
by the pleadings is one where a party in possession seeks to remove 
a cloud from the title to real estate, and to cancel deeds, records, 
etc. The suit, therefore, is essentially an equity suit, (fom. Eq. 
Jur. § 1398; Story, Eq. Jur. § 692,) and, under the law and practice 
of the United States courts, should have been prosecuted on the 
equity side of the court. The decree rendered in the court below, 
brought up for review, is to all intents an equity decree. We might 
well, therefore, decline to review this case under the writ of error 
sued out, and leave the parties to the results of the arbitration by 
the judge and jury, to which they agreed. Surgett v. Lapice, 8 
How. 48; McCollum v. Eager, 2 How. 61; Hayes v. Fischer, 102 U. 8. 
121; Walker v. Dreville, 14 Wall. 441; Kelsey v. Forsyth, 21 How. 
85; Marin v. Lalley, 17 Wall. 14. 

Taking the case, however, as the parties by stipulation have tried 
to make it, and considering it as properly brought to this court 
for review by writ of error, we will examine the errors assigned. 
The stipulation of parties is to the effect that this suit is to be 
considered and tried as an action at law in the courts of Louisiana 
for slander of title, in which the defendants, in their reconventional 
demand, assert title and ownership to the land in controversy. 
Under this stipulation the pleadings, as made by the parties, prop- 
erly consist of plaintiffs’ petition and the defendant’s answer in 
reconvention. The replication filed by defendant in error, plaintiff 
in the court below, when proceeding on the supposition that the 
cause was an equitable one, is necessarily to be disregarded, under 
the agreement made in the case, or, at most, considered as a genera} 
denial to the demand in reconvention. “Replications are not per- 
mitted by our law, and so all allegations in answer are open to every 
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objection of law and fact, as nonage, coverture, fraud, and the like, 
as if specially pleaded. If defendant be surprised, the proper rem- 
edy is continuance or a new trial.” 2 Hen. Dig. “Pleading V,” p. 1155, 
and cases there cited. In a suit for slander of title, in which the 
defendant admits the slander, and sets up title in himself, the suit 
thereby becomes a petitory action, in which the burden of proof is 
thrown upon him to establish his title. Livingston v. Heerman, 
9 Mart. (La.) 714; Walden v. Peters, 2 Rob. (La.) 331; Proctor v. 
Richardson, 11 La. 186. In the leading case of Livingston v. Heer- 
man, supra, Mr. Justice Porter, for the court, said: 


“Now, when a suit is commenced like the present, defendant should do 
one of two things,—either deny that he said so, which would amount to a 
waiver of title, or admit the accusation, and aver his readiness to bring 
suit. In the first alternative the courts would proceed to try the fact 
whether he had defamed the title or not, and give damages accordingly; in 
the second, they would order suit to be commenced. This, it appears to me, 
is the regular course. The object of this law was intended to protect pos- 
session; to give it the same advantages when disturbed by slander as by 
actual intrusion; to force the defamer to bring suit, and throw the burden 
on him of proving what he asserted. If this course had been pursued here, 
the defendant Heerman directed to bring suit, in the language of the law, 
to prove what he said, and the plaintiff relying on it, possession would have 
been maintained in it until a better right was shown. Instead of doing this, 
he has chosen to maintain the truth of what he has advanced by stating 
thereafter the title in his answer, and averring it to be a better one than 
the plaintiff’s. Having done so, I think the court can examine it as well 
in that answer as if set forth in the petition. It is only, in fact. anticipat- 
ing the order which the court must have given. and coming forward at once 
with that title which the court would have directed him to produce in an- 
other suit. His adopting this course at his own choice cannot change the 
mode in which the proof must be adduced. He must make out his title al- 
leged, and cannot take from the plaintiff the advantage which he derives 
from his possession by varying the form by which he thought proper to make 
good his claim to the premises.” 


In the case of Telle v. Fish, 34 La. Ann. 1244, the plaintiff brought 
a petitory action against the defendants, who called their vendor 
in warranty. That vendor set up a tax title. Plaintiff thereupon 
filed a supplemental petition, in which he urged that the tax title 
was fraudulent, unreal, null, and void. Defendants and warrantor 
moved to strike out this supplemental petition, and, during the prog: 
ress of the trial, objected to the introduction of any evidence under 
the allegations of the petition, on the ground that it was in the form 
of an answer, or rejoinder to an answer, which is not allowed under 
Louisiana laws, and objected to all evidence in support of the al- 
leged simulation and fraudulent character of the tax sale. In 
passing on this objection the court said: 


“Construing the allegations in the supplemental petition touching the 
nullity of the tax sales as a mere means of defense urged by plaintiff, and 
as of no greater importance than objections advanced orally, we find no error 
in the ruling of the judge in refusing to strike out the supplemental peti- 
tion. His ruling on that point, and on all the other objections of defendants 
and warrantor, hereinabove enumerated, is fully sustained by the decisions 
in the cases of Hickman y. Dawson, 33 La. Ann. 438; McMaster v. Stewart, 
11 La. Ann. 546; Maillot v. Wesley, Id. 467,—in which the right of the plain- 
tiff in a petitory action to meet the title opposed to him, even at tax sale, 
by all means of attack, as though specially pleaded, has been recognized as a 
correct rule of practice.” 
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In Maillot v. Wesley, supra, which was un action of revendication, 
the court said: 

“As our law does not permit either a replication or a rejoinder, all matters 
of defense set up in the answer must therefore be considered as open to 
every objection, and not as if such objections had been specially pleaded. 
Thus the plaintiff may resort to the exceptions of nonage, coverture, fraud, 
violence, and the like, without pleading them, because he is not permitted 
to reply. 


In Hickman v. Dawson, supra, which was a petitory action, in 
which the plaintiff alleged title and the defendant set up a tax title, 
the court said: 

“In such a case all matters of defense set up in the answer must be con- 
sidered as open to every objection of law and fact, as if such objection had 
been specially pleaded. The title which defendant sets up in such an action 


is presumed to be traversed or resisted in all its vital elements, and is thus 
open to every attack which might be leveled at it in a direct action in nullity.” 


The first and third assignments of error in this case, based upon 
the first and third bills of exception, present substantially the same 
question, and that is whether the plaintiff in the trial court, under 
the stipulation of the parties, and in accordance with the practice 
in Louisiana, (the defendant in reconvention,) was authorized to 
present and have considered by the jury evidence tending to show 
that the tax for the year 1878, the nonpayment of which was the 
basis of the tax title pleaded in reconvention, had been paid prior 
to the sale for taxes. 

It was urged in objection that such testimony and evidence was 
irrelevant, and not responsive to pleadings, and that, being a plea 
of payment, under the Louisiana Code of Practice, it must be spe- 
cially pleaded; but the trial judge overruled the objections, on the 
ground that the defendants in the original suit, by setting up title 
in themselves, became plaintiffs in a petitory action, and therefore 
plaintiff (defendant in reconvention) had the right to prove any fact 
tending to destroy or impeach defendants’ title as though specially 
pleaded, and to show that the tax for 1878, for which the property 
was sold by the tax collector, had been paid prior to said sale. The 
evidence objected to was certainly relevant, as tending to show the 
absolute nullity of the tax title forming the basis of the reconven- 
tional demand, and, under the authorities above given, we are of 
the opinion that such nullity was not required to be specially pleaded 
in order to render the evidence admissible. The case is not at all 
like a suit on a money demand, where payment can only be proved 
under a special plea, as is well settled in Louisiana practice. 

There remains to consider the second assignment of error, which 
is that the court erred in refusing to charge the jury that plaintiff's 
action was prescribed by the lapse of three years, under section 5, 
Act 105, Laws La., approved March 28, 1874, which requires that 
“any action to invalidate the title to any property purchased at tax 
sale under and by virtue of any law of this state shall be prescribed 
by the lapse of three years from the date of such sale.” The court 
refused to give the charge requested, holding that the defendant, 
the former plaintiff, being in possession, and her possession never: 
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having been interrupted, the plaintiffs in reconvention must recover 
upon the strength of that title, and that the provision with refer- 
ence to prescription did not apply to such case. 

It is a general rule that the statute of limitations does not run 
against the party in possession. The particular statute in question 
was held subject to this rule by the supreme court of Louisiana 
in the case of Breaux v. Negrotto, 43 La. Ann. 427, 9 South. Rep. 
502; McWilliams v. Michel, 43 La. Ann. 984, 10 South. Rep. 11. See, 
also, Lague v. Boagni, 32 La. Ann. 912; Barrow v. Wilson, 39 Ia. 
Ann. 403, 2 South. Rep. 809; McDougall v. Monlezun, 39 La. Ann, 
1005--1010, 3 South. Rep. 273. The case of Smith v. City of New 
Orleans, 43 La. Ann. 734, 9 South. Rep. 773, seems to hold directly 
the contrary, and that the special prescription in question begins 
to run from the day of sale. This case, however, cannot be re- 
garded as authority, because a rehearing was granted therein on 
the ground of conflict with Breaux v. Negrotto, supra, and, pending 
reargument, the case was compromised and taken out of court. If 
the case of Smith v. City of New Orleans should be considered ag 
authority, and as overruling Breaux v. Negrotto, we do not see how 
it will help the plaintiffs in error, because the date of sale in that 
case, and we think properly, is fixed by the court at the date of the 
tax collector’s deed, and the record of this present case shows that 
the tax collectors deed to Negrotto was executed on the 15th day 
of December, 1888, less than three years before the institution of the 
suit attacking such title. 

We note the authorities cited by plaintiffs in error to the effect 
that in all public sales in Louisiana, whether made by auctioneers, 
sheriffs, or tax collectors, the adjudication is regarded and treated ag 
the completion of the sale. Rev. Civil Code, arts. 2601, 2617; Bahana 
v. Bach, 13 La. 287; Freret v. Meux, 9 Rob. (La.) 414; Macarty y, 
Gasquet, 11 Rob. (La.) 270. But we are of the opinion that the 
principle invoked applies only to actual parties to the sale, and that 
third persons cannot be affected until after the act of sale is passed, 
and ought not to be affected until the sale is recorded. See Rey, 
Civil Code, arts. 2610, 2442. It is difficult to see how an action can 
be brought to invalidate the tax title before it is made. Of course 
the party can proceed by injunction to prevent the tax title from 
being made, but a suit for nullity, or to invalidate the tax title, 
would be premature before making the same. Besides this, we 
notice that in Lague v. Boagni, supra, the supreme court of Louisiana, 
held that the prescription in question did not apply in case of ab- 
solute nullity in the tax title. 

On the whole case, we find no reversible error. The judgment 
of the circuit court is affirmed, with costs. 
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(57 Fed. 340, — U. S. App. —.) 
IVORY v. KENNEDY et al. 
‘(Cireait Court of Appeals, Fifth Circuit. May 22, 1893.) 
No. 104. 


ScnRoGaTION OF MORTGAGEE TO Rients OF VENDOR. 

Two husbands and their wives, representing themselves as one family, 
and claiming but one homestead, obtained loans on deeds of trust, from 
which said homestead was excepted, and which recited that the money 
leaned was used to pay. the purchase money of one portion of the lands 
mortgaged and vendors’ and other liens on the remainder. Of the portion 
subject to vendors’ liens, a part was afterwards claimed by the widow of 
one of the mortgagors as her homestead, under Const. Tex. 1876, art. 16, 
§ 50. Held that, as to such part, the mortgagee was subrogated to the 
equities, and on foreclosure was entitled to sell the whole tract, except the 
two homesteads, and, if sufficient was not realized to satisfy the mortgage 
debt, ther to sell the homestead claimed by the widow, to satisfy so much 
of the decree as should not exceed the sum used to pay off such vendors’ 
liens. McCormick, Circuit Judge, dissenting. Pridgen v. Warn; 15 S. 
W. 559, 79 Tex. 588, followed. 


Appeal from the Circuit Court of the United States for the East- 
ern District of: Texas. : 

In Equity. Bill by Holmes Ivory and others against Walter 

ennedy and others to foreclose deeds of trust. Decree for com- 
plainants. Complainant Ivory appeals, assigning errors in the pro- 
Visions of the decree as to the sale of the property. Decree modified. 

Statement by PARDEE, Circuit Judge: 


This bill was brought by Holmes Ivory, complainant, appellant here, and 
A. S. Caldwell, Bolton Smith, and J. M. Judah, nominal complainants, in the 
circuit court of the United States for the eastern district of Texas, at Gal- 
veston, against Walter Kennedy, for himself, and as surviving partner of the' 
firm of Walker & Kennedy, and as independent executor of the last will and: 
testament of John F. Walker, deceased, and against Sarah M. Kennedy, wife 
of Walter Kennedy, and Serena K. Walker, widow of John F. Walker, for 
herself, and as independent executrix of the last will and testament of John F. 
Walker, and against Mrs. M. W. Kennedy; James Bute, Henry Mayer, Jacob: 
Kahn, and Henry Freiberg, doing business under firm name of Mayer, Kahn: 
& Freiberg; C. W. Alsworth; D. F. Rowe; Gus Lewy and A. Uedeman, doing’ 
business under the name of Gus Lewy & Co.,—to foreclose two deeds of trust 
held by the complainant, Ivory, and made by the defendants Walter Kennedy’ 
and John F. Walker, Sarah M. Kennedy and Serena K. Walker, their wives, 
in which deeds of trust Caldwell, Smith, and Judah, nominal plaintiffs, were 
trustees. All of the other defendants were charged with having some interest 
in the mortgaged property, which interest was subordinnte to that of com- 
plainant. It was substantially charged in the original and amended bill that 
defendants Kennedy and Walker and their respective wives mortgaged to 
complainant 3,389 acres of land to secure the pnyment of $20,000 and interest 
according to the first deed of trust, and $10,000 and interest according to 
the second deed of trust. The 3,389 acres of land are described by metes and 
bounds, and lie in a body in Brazoria county, Tex. 

The first deed of trust recites that the entire purchase money for 2,186 
acres of the land described in plaintiff’s bill was paid by the plaintiff for the 
defendants Kennedy and Walker, and that as to the remainder of the land 
certain vendors’ liens and judgments on it were paid with the remainder: 
of the money borrowed from the complainant after paying the purchase price 
for the 2,186 acres, and that complainant, having advanced the money to 
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take up valid and subsisting liens on the land, among others, purchase-money 
notes, was entitled to be subrogated to the equities of the holders of the 
unpaid purchase-money notes at least, which at the hearing amounted to 
$6,558.70, as against any claims of homestead set up by the defendants 
Kennedy and Walker, except the original homestead of 200 acres. From the 
operation of the deeds of trust was excepted the original 200 acres of land, 
with the buildings, which Kennedy and Walker had designated as their home- 
stead,—they being brothers-in-law, living together as one family. The de 
fendants Gus Lewy and A. Uedeman were dismissed, the defendant James 
Bute disclaimed, Mayer, Kahn & Freiberg appeared and answered, defend- 
ant Alsworth appeared and answered, D. F. Rowe did not answer. All of 
these defendants who answered claimed judgment Hens or other liens on 
the property described in complainant’s deeds of trust and bill of complaint; 
and the court held that the liens of all these defendants were subordinate to 
that of complainant. 

No exception is taken by either complainant or defendants to the judgment 
of the court in regard to these defendants. The defendants Walter Kennedy 
and Serena K. Walker, for themselves, and as independent executors of the 
will of John F. Walker, deceased, and Sarah M. Kennedy, for herself, 
answered jointly, admitting the execution of the deeds of trust and notes, 
and that they owned the land when the deeds of trust and notes were ex- 
ecuted, and claiming one homestead of 200 acres, which is the homestead 
designated and expressly excepted in said deeds of trust, and which was in 
bill of complaint alleged to be omitted from the deeds of trust, but claiming 
also an additional homestead of 200 acres, not then designated, out of the 
land included in the deeds of trust, alleging that Kennedy and Walker each 
were the head of a family, and each entitled to 200 acres of land. and they 
alleged that complainant had expressly waived any right he might have as 
the assignee and holder of the original unpaid money notes. A subsequent 
and amended answer was filed, designating by metes and bounds the addi- 
tional 200 acres claimed as the additional homestead. There is an agreed 
statement of facts and other evidence in the record which warranted a decree 
in favor of the complainant, recognizing his lien, under the deeds of trust on 
the whole property, for $36,504.24, subject to the homestead of the defendant 
Kennedy, excepted and reserved in the deeds of trust, and also subject to the 
homestead claimed and designated by Serena K. Walker, and recognizing a 
vendor’s lien in favor of complainant for $6,558.70 out of the said $36,504.24 
on the 1,203 acres known as the “Waverly Place,” subject only to the Kennedy 
homestead, as designated in the deeds of trust. 

There was also evidence showing that in the applications made by the said 
Kennedy and Walker for the loans of the several sums, and describing the secur- 
ity offered, the said Kennedy and Walker declared that they constituted only 
one family, occupying only one residence; and the deeds of trust recited “that 
the therein-described property was not their homestead, nor claimed, used, 
or enjoyed by them as such, and that they have other property which they 
occupy and claim as such;” and that, after the execution of the original deed 
of trust to secure $20,000, and prior to the advance and loan, the said Walter 
Kennedy, Sarah F. Kennedy, John F. Walker, and Serena K. Walker, in order 
to induce the complainant to advance and loan his money upon the security 
aforesaid, made and presented to complainant an affidavit in which, after 
reciting the negotiations regarding the loan, it was further recited as follows: 
“Whereas, the said Holmes Ivory is unwilling that the money arising from 
said loan and now in the hands of Francis Smith and Caldwell & Co. be paid 
to said Walter Kennedy and John F. Walker until the homestead rights of the 
said Walter Kennedy and wife and of said John F. Walker and wife in the 
said premises are clearly defined: Now, therefore, to facilitate the speedy 
closing of the said loan, and to induce and secure the payment of the said 
money on said loan, we, Walter Kennedy and Sarah M. Kennedy, his wife. 
and John F. Walker and Serena K. Walker, his wife, do hereby declare under 
oath that the said Serena K. Walker is the sister of Walter Kennedy; that the 
affiants all live together as one family on the tract of land of 200 acres 
known as the ‘Old Kennedy Homestead,’ situated in Richardson league, in 
said Brazoria county, Texas, particularly described as follows: * è è and 
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that we, and each of us, use and occupy the said 200 acres as our homestead, 
and that we do not in any wise use or claim any other land as our homestead.” 

On the hearing the court rendered a final decree, in substance as follows: 
Giving judgment for the complainant against the defendants Walter Kennedy, 
for himself, and as independent executor of John IF. Walker, deceased, and 
Serena K. Walker, as independent executrix of John F. Walker, deceased, 
for the sum of $36,504.24, being the principal and interest secured by both 
deeds of trust. The decree then goes on and provides for judgment for such 
other of the defendants who appeared and answered and proved claims 
against Kennedy and Walker for the amount of their respective claims, classi- 
fies their liens, and subordinates them to complainant’s and divests title to the 
lands out of the nominal plaintiffs, Caldwell, Smith, and Judah, and apportions 
the costs between the different parties. Paragraph 11 declares that the com- 
plainant has a valid and subsisting first lien on the lands and premises de- 
scribed in his bill of complaint for the sum of $36,504.24, and interest until 
paid at the rate of 12 per cent. per annum, except as to 200 acres of said 
land, which is hereby adjudged the homestead of the defendant Walter 
Kennedy, and 200 acres here adjudged the homestead of Serena K. Walker. 
Paragraph 12 decrees that the deeds of trust be foreclosed as to all the 
parties to the suit; that J. J. Dickerson be appointed to make the sale; 
commands him to seize and sell the lands, and apply the proceeds of sale 
to the satisfaction of plaintiff’s judgment, and the balance remaining, if any, 
to be paid into the registry of the court, to be distributed among the other 
defendants as their equities may appear. The decree then goes on describing 
the land as described in complainant’s deeds of trust and bill of complaint, 
and excepts from the operation of the decree 200 acres of land described in 
a designation of homestead by the defendants Kennedy and Walker,—the 
original homestead, about which there is no question. It also excepts 200 
acres of land designated by Serena K. Walker as her homestead, “and by 
this judgment set apart to her, subject to the vendor’s lien for $6,558.70 and 
interest, as hereinafter limited.” The last paragraph in the decree is as 
follows: “Said sale shall be made in the following manner: The said J. J. 
Dickerson shall first sell all of said property to satisfy said judgment, except 
the Waverly place, of which the two homesteads above described are a part, 
and which said Waverly place is described as follows: Beginning at the 
southwest corner of a tract of land sold to W. J. Hutchings off the east end 
of suid Waverly plantation; thence north along the west line of said Hutchings 
tract to the south line of the Drayton place; thence west along said south line 
to the Brazos river; thence with the meanders of the river to the south line of 
the Waverly plantation as owned by Mary W. Kennedy and Wm. Kennedy, 
‘trustee of Mary W. Kennedy, in May, 1876; thence along said south line to the 
beginning,—being the same tract of land sold to Kennedy and Walker by 
Ball, Hutchings, John Sealy and Geo. Sealy by deed dated Nov. 21, 1881, 
recorded in Book V, pages 698 and 699, Brazoria Co. Records. Should plain- 
tiff’s said debt not be satisfied by said sale, the said Dickerson shall then sell 
the Waverly place, less the homestead above described, to satisfy so much 
of the balance of said judgment as shall not exceed the said sum of $6,558.70 
and interest; and if, after the sale of said Waverly place, less said homestead, 
there shall remain a balance unrealized of the $6,558.70 and interest, then 
the said Dickerson shall sell the Serena K. Walker homestead to satisfy said 
balance, and, if said sale of said homestead shall realize more than such un- 
paid balance of $6,558.70 and interest, then the said Dickerson shall pay to 
the defendant Serena K. Walker the amount of such excess. And plaintiff 
Holmes Ivory excepts to said decree for the reasons set forth in his assign- 
ment of errors, and asks leave to appeal herefrom to the United States circuit 
court of appeals, which application is hereby by the honorable trial judge 
grantcd, and leave given to appeal hercfrom.” 

The complainant perfected his appeal, assigning errors as follows: “(1) The 
court erred in its final decree in this: that plaintiff is by said final decree 
compelled to sell the Waverly plantation to satisfy the debts secured by the 
vendor’s lien, and no other debt, whereas the plaintiff's mortgage covers said 
Waverly plantation in addition to other lands, and is for a larger amount 
than the amount secured by the vendor's lien. (2) The court erred in its 


3868 C. C. A. REPORTS, vol. 6. 


final decree in this: that said decree should have ordered all of said property 
sold, less the homesteads of 200 acres each, to satisfy plaintiff's debt, and 
‘in the event said property failed to bring the amount of said debt, then that 
the homestead of Serena K. Walker, which is a part of the Waverly planta- 
tion, and subject to the vendor’s lien, should have been sold to satisfy the 
balance remaining due, provided said 200 acres should not m any event be 
‘sold for an amount greater than the sum due on the vendor's lien.” 


H. P. Drought, for appellant. 
F. D. Minor, for appellees. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


PARDEE, Circuit Judge, (after stating the case,) delivered the 
‘opinion of the court. 

The first error assigned is well taken. Complainant’s mortgage 
for the entire amount includes the 1,203 acres known as the “Wav- 
erly Place” (except the Kennedy homestead) as well as the bal- 
ance of the tract, and the complainant is clearly entitled to a de- 
cree of foreclosure and sale of the tract as a whole, the only exemp- 
tions therefrom allowable being the two tracts of 200 acres each 
claimed respectively by Walter Kennedy and Serena K. Walker 
as homesteads; the one because excepted in the deeds of trust, the 
.other because exempted under the constitution and laws of Texas. 

The second assignment of error presents more difficulty. The 
case is shortly this: Complainant has a mortgage on the whole 
tract, less the Kennedy homestead. He has a vendor's lien on 
the 1,203 acres known as the “Waverly Place” (except the Kennedy 
homestead) for a part .af ‘his entire claim. Mrs. Walker is entitled 
to claim and have exempted out of the 1,203 acres her designated 
homestead of 200 acres as against the complainant’s general mort- 
gage, but not as against complainant’s vendor’s lien. The instruc- 
tions as given in the decree are evidently inequitable, for under. 
them the mortgagee is not only compelled to resort to the several 
parts of the undivided whole, but to do it in such a manner as to 
compel him to pay for what he has already paid for, or lose his 
debt; for, under the said instructions, any amount complainant 
should bid for the Waverly place over and above the $6,558.70 must 
‘be paid to some one else, for complainant is allowed to have it 
sold for that sum only; and in the event that sum is bid the home 
stead goes to Mrs. Walker without being paid for. 

The constitution of the state of Texas (article 16, § 50) is as fol- 
‘lows: 

“The homestead of a family shall be, and is hereby protected from forced 
sale, for the payment of all debts except for the purchase money thereof, 
-or a part of such purchase money, the taxes due thereon, or for work and 
material used in constructing improvements thereon, and in this lust case only 
when the work and material are contracted for in writing, with the consent 
of the wife given in the same manner as is required in making a sale and 
-conveyance of the homestead; nor shall the owner, if a married man, sell the 
.bomestead without the consent of the wife, given in such manner as may 


be prescribed by law. No mortgage, trust deed, or other lien on the home- 
stead shall ever be valid,.except for the purchase money therefor, or im- 
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provements made thereon, as hereinbefore provided, whether such mortgage 
or trust deed, or other lien shall have been created by the husband alone, or 
together with his wife; and all pretended sales of the homestead involving 
any condition of defeasance shall be void.” 


The power of a court of equity to compel the mortgagee to re- 
sort in the first instance to one of the several estates mortgaged 
is generally exercised only for the protection of the equities of 
different creditors or incumbrancers, or of sureties, and not for the 
benefit of the mortgagor. Story, Eq. Jur. § 640; Pom. Eq. Jur. § 
1414. In the case of Searle v. Chapman, 121 Mass. 19, Mr. Chief 
Justice Gray (now Mr. Justice Gray of the supreme court of the 
United States) delivering the opinion of the court, the above rule 
was laid down, and the court held that the owner of the home- 
stead could not compel the marshaling of securities so as to favor 
his homestead right, and the court said: 

“The right of homestead created by our statutes is certainly entitled to no 
higher degree of favor than the courts have always accorded the common-law 
right of dower. The case cannot be distinguished in principle from the 
ordinary one in which a wife, who has joined by way of releasing dower in 
the mortgage of her husband, is held to pay the whole mortgnge debt as a 
condition of asserting her right of dower against the mortgagee. Gibson v. 
Crehore, 5 Pick. 146-152;. McCabe v. Bellows, 7 Gray, 148, 1 Allen, 269; 
Davis v. Wetherell, 13 Allen, 60. The judgment in Pittman’s Appeal, 48 Pa. 
St. 315, is in accordance with our conclusion. The cases in some of the 
western states, cited by the learned counsel for the tenants, so far as they 
countenance any equity in the owner of the right of homestead as against 
the party in whose favor he has waived or released it, are supported by no 
reasons, and do not disclose how far they may have been influenced by local 
statutes.” 


The appellant contends that the decree in question “should have 
instructed Dickerson to sell the land, less the homesteads, to 
satisfy the plaintiffs debt, and in the event the debt should re- 
main unsatisfied after the sale, that the additional homestead of 200 
acres set apart to Serena K. Walker, subject to the lien of $6,558.70, 
should be sold to satisfy what remained unrealized, provided it 
should not be sold in any event to satisfy an amount more than 
$6,558.70, which was the amount of the unpaid purchase-money 
notes,—the amount the decree found it.subject to;” and he relies 
upon the case of Pridgen v. Warn, 79 Tex. 588, 15 S. W. Rep. 559, 
which is a case almost identical with the present one. In that 
case Warn claimed a lien upon 408 acres of land bought by Pridgen 
of Thomas. The tract included 100 acres claimed by Pridgen as a 
homestead. Pridgen bought the land on credit, and executed pur- 
chase notes for it. Some of the notes came due, and Pridgen bor- 
rowed a sum of money from Warn to pay them, and for other 
purposes. This sum was in excess of the purchase notes, and Warn 
took a deed of trust on all the land to secure the total sum ad- 
vanced. The supreme court of Texas held on appeal that Warn 
was subrogated to the rights of the vendor to the extent of the 
second note which he had taken up against the 100 acres in the 
homestead, and the court decreed as follows: 

“The land found subject to Warn’s mortgage will first be sold for the pay- 
ment of z debt, Ey should any. balance of hbis debt remain, then the 100 

v.6c.c.A.— 
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acres found subject to the vendor's lien shall be sold for the payment of such 
balance; but the amount to be applied from the proceeds of such sale shall 
in no case exceed the amount of the second note paid off by him as deter- 
mined in the judgment.” 


We find no other Texas adjudication on this question. The cases 
in point from other states are conflicting, and those found hold- 
ing that a creditor with security is compelled to divide his security 
in favor of a homestead—the homestead being under the law liable 
to be sold for the payment of the debt—are, as intimated by Mr. 
Justice Gray, either based on insufficient reasons or upon statutes 
of local application. 

Under the circumstances of this case, we are of the opinion 
that we should follow the precedent set by the supreme court of 
Texas in a like case. We are the more inclined to this because 
it is all that complainant asks, and because, under the facts, the 
demand of the defendants for an additional homestead, in view 
of their representation and affidavit to induce the complainant to 
part with his money,is inequitable, and tends to operate a fraud 
upon the complainant; and while we recognize the public policy of the 
state of Texas as declared in its constitution in favor of the ex- 
emption of homesteads from forced sales generally, we do not think 
that the present is a case calling upon us to invent new precedents, 
or stretch the general rules of equity, in order to give the said 
defendants a homestead, for which, by the record, they have not 
paid, and which, under the law, may be, and ought to be, sold to 
satisfy a just debt. 

For these reasons, it is now ordered, adjudged, and decreed that 
the last paragraph of the decree appealed from be, and the same 
is hereby, reformed and amended so as to read as follows: Said 
sale shall be made in the following manner: The said J. J. Dicker- 
son shall first sell all the property covered by complainant’s mort- 
gage, as described in the twelfth paragraph of this decree, except 
the two homesteads of 200 acres each, hereby set apart to Walter 
Kennedy and Serena K. Walker, to satisfy the sum of $36,504.24, 
and interest thereon until paid at the rate of 12 per cent. per 
annum, and all costs as found due to the complainant in the first 
paragraph of this decree; and, in the event said amount remains 
unsatisfied, after being credited with the proceeds of said sale, then 
the said J. J. Dickerson shall sell the homestead of 200 acres herein 
set apart to Serena K. Walker, to satisfy so much of the balance 
due on the decree aforesaid as shall not exceed the sum of $6,558.70 
and interest; and, should said 200 acres bring an amount more than 
$6,558.70 and interest, then that such excess be paid to the defend- 
ant Serena K. Walker; and, in the event the decree in favor of 
plaintiff, as found in the first paragraph hereof, shall not be satis- 
fied by such sale or sales, then that the complainant, Holmes Ivory, 
do have execution for the balance unpaid against the defendants 
Walter Kennedy, for himself, and as independent executor of the 
last will and testament of John F. Walker, deceased, and against 
Serena K. Walker, independent executrix of John F. Walker, de- 
ceased, and for his costs. 
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It is further ordered, adjudged, and decreed that the decree ap- 
pealed from as herein amended be, and the same is hereby, affirmed 
at the cost of the appellees. 


McOCORMICK, Circuit Judge, (dissenting.) I dissent from the 
decision rendered in this case and from the views expressed in the 
opinion of the court. There is no question raised on this appeal 
as to Mrs. Walker’s right under the Texas law to the homestead 
of 200 acres claimed by her, subject only to a vendor’s lien on 1,203 
acres, of which said 200 acres is a definite, separate part, specific- 
ally described by its metes.and bounds. The trial court so found 
in her favor, and the appellant does not complain of this finding. 
It is too clearly supported by the admitted facts and familiar 
Texas law to admit of question. There is, therefore, no place to 
bring in any declarations made by Kennedy and Walker in ref- 
erence to their homestead or the affidavits of said parties and 
their wives, copied into the court’s statement of this case. There 
is no question of high equities before us, but a very plain matter 
of intensely Texas law as to the right of the owner of a rural home- 
stead of 200 acres, situated as this 200-acre homestead is, to have 
the vendor’s lien, which covers 1,203 acres, first applied to the 1,003 
acres excess. There is no room here for learning drawn from Penn- 
sylvania, Massachusetts, or the high court of chancery to deter- 
mine the relation the right of homestead created by the Texas 
constitution bears to the common-law right of dower, or the com- 
parative degree of favor the courts administering Texas law should 
accord the homestead right. For nearly 50 years the people of 
Texas, by successive and progressive constitutional provisions, and 
a constant and swelling course of judicial construction on this 
most prolific of all topics, have marked, illustrated, enlarged, and 
strengthened the stakes and lines of her public policy in reference 
to the protection of the homestead of the family against the de- 
vices of money lenders and of other creditors, the improvidence 
of borrowers, and the refinements of lawyers. So far as the case 
is before us, there is but one creditor here, and there is no room 
for the exercise of the power of the court as a court of equity to 
protect the equities of different creditors or incumbrancers. The 
owners of the homestead are not mortgagors as to it. They are 
citizens, in the preservation of whose family home the state as- 
serts a jealous interest; so jealous that she has deprived them of 
all power to charge it by a mortgage, or any other device in the 
nature of a mortgage, with exceptions not involved in this case. 
The homestead is not charged or chargeable with a vendor’s lien 
by the head or heads of the family whose home it is. That lien 
is retained, unless waived, by the vendor, to secure the unpaid 
purchase price; and giving the evidence of it the form of a mort- 
gage or deed of trust does not create it, or change its essential 
nature. In the purchase and sale of 1,203 acres of land wholly 
or partly on credit there is no implied contract that the vendor 
shall have his lien for the unpaid purchase price of the whole 
1,203 acres on that certain 200 acres thereof which the purchaser, 
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being the head of a family, uses as his home, and no subsequent 
dealings of the parties can have the effect to so charge the home- 
stead 200 acres. It appears that the amount remaining unpaid 
is not the whole of the purchase price of this 1,203 acres; that, be- 
sides accruing interest, one-fifth of the principal of said purchase 
price had been paid before the 15th November, 1887,—more than 
one year before appellant’s first loan to said purchasers. It also 
appears that before making any loan on these lands the appellant 
had the premises fully inspected, and was then and at all times sub- 
sequently fully informed as to all the facts touching these lands, 
the constituents of these families, their place of actual abode, and 
their pursuits, and then loaned them money on these lands to the 
extent of nearly $10 per acre. The presumption is strong, there- 
fore, that in addition to having paid one-fifth of the principal of 
the purchase money of this 1,203 acres of land purchased by them 
21st November, 1881,—more than seven years before they borrowed 
any money of complainant,—for less than $5 per acre, these pur- 
chasers had during these seven years by their industry or other 
resources greatly improved the market value of these 1,203 acres, 
or there had been a general advance in the value of such lands in 
that locality to the benefit of which these purchasers were entitled. 
On what fact, therefore, or principle of high equity, does this court 
decline to “invent new precedents, or stretch the general rules of 
equity, in order to give the said defendants a homestead for which, 
by the record, they have not paid, and which, under the law, may 
be, and ought to be, sold to satisfy a just debt?” What just debt? 
The amount remaining unpaid of the purchase price of 1,203 acres 
of land, which the sale of the 1,003 acres, not covered by this home- 
stead, might satisfy, and leave this 200 acres discharged from the 
vendor’s lien, and not liable for any part of complainant’s debt, 
however just? Wherefore? Because these heads of the family 
have given a mortgage or deed of trust on the whole of the 1,203 
acres (or on the 1,003 acres, as they might very well do) to secure 
a loan procured after the purchase of their home? By what law? 
By the Texas law? Or by some more equitable rule, found in 
Massachusetts or elsewhere, which cannot recognize the reasons 
that support “the cases in some of the western states,” where the 
Texas public policy, in reference to the protection of the homestead, 
has been fully or partially adopted? Verily, not by the Texas 
law; for in language as plain as “the way of holiness,” placed above 
the power of the legislature to change or qualify it, self-acting in 
the highest sense, the Texas law says: “No mortgage, trust deed, 
or other lien on the homestead shall ever be valid, except for the pur 
chase money thereof, * * * whether such mortgage or trust 
deed or other lien shall have been created by the husband alone 
or together with his wife.” I submit with the utmost confidence 
that the supreme court of Texas has set no precedent that will 
sustain the reasoning of the opinion of the court in this case. With 
equal confidence I submit that in the case of Pridgen v. Warn, 79 
Tex. 588, 15 S. W. Rep. 559, the question we are here called on to 
decide was not in the mind of either of the parties, or in the mind 
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of the counsel of either of the parties, or in the mind of either of 
the members of that august tribunal of learned, experienced, and 
distinguished Texas jurists. 


(57 Fed. 348, — U. S. App. —.) 
SUPREME LODGE KNIGHTS OF PYTHIAS OF THE WORLD v. KA- 


LINSKL 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 123. 
1. Lire InsurancE—MoruaL BENEFIT SOCIETIES—FORFEITURES—RUOULES AND 


REGULATIONS. 

In the organization of the Knights of Pythias, the Endowment rank is 
separate from the lodge, and is for insurance purposes only. The consti- 
tution provides that when a member withdraws from his lodge, or his 
membership therein ceases from any cause other than death, all his right 
and interest in the Endowment rank are forfeited. The constitution also 
creates a board of control, having entire control over the Endowment rank, 
subject to restrictions by the supreme lodge, and with power to “enact 
general laws, rules, and regulations in conformity with this constitution,” 
and to alter and amend the same, when, in its judgment, the needs of 
the rank require it. It is also given authority to hear and determine 
all appeals. Pursuant to this authority, the board enacted that, when 
a member of the Endowment rank became in arrears to his lodge for an 
amount equal to one year’s dues, he should forfeit his membership in the 
rank, and render his endowment certificate void. In a case thereafter 
arising, it appeared that a member of the rank had died, owing more 
than the prescribed dues, but had not been suspended by his lodge, and, 
owing to the failure of the proper officer of the lodge to notify the section 
of the rank to which deceased belonged of the arrears, such section had 
continued to receive the monthly assessments levied on the rank. The 
board held that on these facts the certificate had not become void, and 
the beneficiary was entitled to the insurance money. Held that, where a 
like state of facts was shown, the court would follow this ruling, as be- 
ing an authoritative construction of the regulations by the same body thai 
enacted them. 

2. SamE—EVIDENCE—ADMIBS8IBILITY. 

The record of this decision of the board of control could not be excluded 
on the ground that the decision was res inter alios acta, for the decision 
was a rule established by a competent authority, and was of equal validity 
with the original enactment which it construed or modified. 

8. SAME— ESTOPPEL. 

This decision must also be held to prevent a forfeiture in the subsequent 
case on the ground that it was a public and solemn declaration of the or- 
der, which would lead a member of the rank honestly to believe that he 
was complying with all the requirements necessary to keep his certificate 
good, thus operating by way of estoppel against the order. Insurance Co. 
v. Eggleston, 96 U. S. 572, followed. 


In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. Affirmed. 

Statement by LOCKE, District Judge: 

This was a suit brought in the circuit court by Eugenia Kalinski, as bene- 
ficiary of Achille Kalinski, against the Supreme Lodge Knights of Pythias, 
upon a certificate of membership of the Endowment Rank of the Order of 


Knights of Pythias, certifying that he bad received the rank of the order, 
and in consideration of certain payments, and the performance of certain 
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conditions, his wife, the beneficiary, would be paid, upon his death, $3,000. 
In answer, defendant below (plaintiff in error here) set up that one of the 
conditions of Achille Kalinski’s application was that he should keep his lodge 
dues fully paid, and with that condition he had not complied; that one of 
the rules of this Endowment rank was that, if “any member of the Endow- 
ment rank became in arrears to his lodge for an amount equal to one year’s 
dues, he shall forfeit his membership in the section and said rank, and render 
void his endowment certificate;” that Kalinski, the deceased, at the time of 
his death, although he had paid the assessments to the Endowment rank in 
full, was in arrears to the Syracuse Lodge, of which he was a member, for 
more than a year’s dues; and that he had forfeited his membership, and 
the certificate was null and void. A trial being had, and a verdict found 
for plaintiff for the full amount claimed, a new trial was granted, which also 
resulting in a verdict for the plaintiff, a writ of error was sued out, in which 
was assigned as error the refusal of the court to give the charge as asked, 
and giving the charge as it was given. These alleged errors, and the facts 
proven in the case, are fully set out in the bill of exceptions, which is: 

“Be it remembered that at the trial of this cause before the jury on the 
llth day of February, 1893, the defendant, in support of its answer, and plea, 
offered in evidence (1) the application of Achille Kalinski for membership in 
Section 363 of the Endowment Rank of the Order of the Knights of Pythias, 
hereto annexed, and marked ‘Exhibit A,’ as part of this bill; (2) the con- 
stitution of the Endowment Rank of Knights of Pythias of the World, in- 
cluding the revised general laws and regulations adopted by the board of con- 
trol October 24, 1890, marked ‘Exhibit Bl,’ and ‘Exhibit B2,’ made part of 
this bill; (8) also the constitution and by-laws of Syracuse Lodge, No. 50, 
Knights of Pythias, located at New Orieans, La., marked ‘Exhibit C,’ and 
made part hereof. That all of said documents were received in evidence 
without objection, and were accepted by the court as determinative of the 
rights of the parties in the cause of action herein. And it further appearing 
to the court, from the books of account kept by the said Syracuse Lodge, No. 
50, and other evidence, that the said Achille Kalinski was indebted to said 
lodge, of which he was a member, on the 31st day of March, 1891, and at the 
date of his death, May 24, 1891, in the sum of $12.50, for dues owing by him 
to said lodge, under By-Laws, art. 4, p. 46, and article 13, p. 54, of said lodge, 
which sum was in excess of one year’s dues, he was required to pay, as dues, 
but that he had not been suspended by his lodge for that reason before his 
death, under the provisions of section 5, art. 16, of the constitution of the 
lodge, and section 3, art. 14, of the by-laws, although he had received notice 
from the proper officer of the lodge to pay the same, and had been told to 
pay the same before the next lodge meeting, but that he died before such 
next meeting without having paid the same; and it further appearing as a 
fact, not disputed, that the keeper of records and seals of Syracuse Lodge, 
No. 50, had, under section 6, art. 4, of the constitution of the lodge, failed 
to notify the section of the Endowment rank to which Kalinski belonged that 
he was in arrears, and that the said Syracuse Lodge failed to suspend him on 
account of arrears, and that the assessments due by Kalinski to the Endow- 
ment rank were received in ignorance of the fact that he was so in arrears, 
and had been tendered back after his death, and after several months sub- 
sequent to the application of his widow for payment of policy; and plaintiff 
having offered the certificate of membership issued to Kalinski upon accept- 
ance of his application, marked ‘Exhibit E,’ which was accepted without ob- 
jection,—both parties rested upon the evidence, and counsel for defendant 
thereupon requested the court to charge the jury as follows: ‘The jury is in- 
structed that the books of account kept by the Syracuse Lodge, of which the 
deceased, Achille Kalinski, was a member, are competent to be considered by 
them as evidence with reference to his indebtedness, at the date of his death, 
for lodge dues, and that if the jury find from these books of account that 
- he was in arrears, in the nbsence of proof which opposes, or of proof showing 
payment of these dues, or error in the account, the entries in said accounts 
are conclusive proof of the amount shown thereby to be due,’—which charge 
the court gave, as requested, adding thereto the following: ‘I charge the jury 
as requested by the defendant’s counsel, as to the proof of the arrearages 
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due by Mr. Kalinski at the time of his death. The books of defendant are 
competent proof, and they are uncontradicted, and therefore establish the 
arrearages as being $12.50.’ 

“And defendant further requested the court to charge the jury as follows: 
‘If you find that Kalinski was in arrears, and indebted to his lodge, for dues, 
at the date of his death, in an amount equal to one year’s dues, you must 
find, as a conclusion from the fact, that he had forfeited his membership in 
the Endowment rank, and that the plaintiff is not entitled to recover in this 
suit; and the receipt of assessments by the officers of said Endowment rank 
(which, it is admitted, have been tendered back, as herein above set forth) 
previous thereto, if in ignorance of the fact that he was so in arrears, was not 
a waiver of such forfeiture.’ But the court refused to give the charge as re- 
quested, but in lieu thereof charged the jury as follows: ‘As to the construc- 
tion of the meaning, as matter of law, of the fundamental law, and of the or- 
ders of defendant’s organizations, I adopt the views of the board of control 
of the defendant’s orders in Case of John A. Manikheim; and I instruct the 
jury, if the jury finds as a fact that the keeper of records and seal of the 
order to which Mr. Kalinski belonged failed to notify the section of which 
he was member of the fact that he was in arrears for dues to said lodge, 
and also that the lodge failed to suspend Mr. Kalinski in accordance with 
law, and also the section of the Endowment rank had received the monthly 
assessments of said Kalinski up to the date of his death, then the verdict will 
be for the plaintiff, and against the defendant, for the sum of three thousand 
dollars, with interest from judicial demand.’ 

“The views of the board of control, referred to in said charge, as well as 
the instructions of the supreme chancellor to the various grand chancellors 
and officers and members of the various sections of the Endowment rank, is 
hereto annexed, and marked ‘Exhibit D,’ and made part of this bill.” 

Which refusal of the court to give the instructions requested, and giving the 
foregoing instructions in licu thereof, is alleged as error. 


Chas. 8. Rice, John D. Rouse, and Wm. Grant, (Rouse & Grant 
and J. Zack Spearing, on the brief,) for plaintiff in error. 
M. Marks and Wm. Armstrong, for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


LOCKE, District Judge, (after stating the facts as above.) Un- 
der the assignment of error, the only questions for us to consider 
are—First, whether refusing to charge, in effect, that the for- 
feiture of the membership of Kalinski depended solely upon the 
fact of his being in arrears to his lodge to the amount of a year's 
dues, was error; or, secondly, whether charging that the fact that 
the keeper of records and seal of the order to which Mr. Kalinski 
belonged failed to notify the section of which he was a member of 
the fact that he was in arrears for dues to said lodge, and that 
the lodge failed to suspend him in accordance with law, and that 
the Endowment rank had received the monthly assessment up to 
the time of his death, would bar the forfeiture of his membership, 
was error. 

The section of the Endowment rank of the order is a separate 
and distinct organization from the lodge, and for insurance purposes 
only. The dues and assessments of each are kept distinct, and the 
nonpayment of one does not affect the amount of the other, but it is 
provided that no one can be a member of a section unless he is a mem- 
ber of a lodge. There is no question as to the sufficiency and integrity 
of the original certificate of membership, but it is claimed by plaintiff 
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in error that under the agreement of the insured, as found in his 
application, and under the rules of the order, he was in arrears 
to his lodge for an amount equal to one year’s dues, and had for- 
feited his membership in the section and rank, and rendered void 
his endowment certificate. The penalty of a forfeiture of rights 
under a contract of indemnity or insurance is not favored in law, 
and it is only by positive, direct, and unavoidable terms in the 
agreement that it will be enforced. Especially is it so in such a 
case as this, where payment or nonpayment of the amount unpaid 
is a nonessential to the contract of insurance; where it neither 
increases nor diminishes the fund from which the payment of death 
losses was derived, or increases or diminishes the risks to which 
the insured is exposed. 

A careful examination of the application of Kalinski for member- 
ship shows that the only thing found therein, which can be invoked 
to forfeit his membership, is found in the paragraph: 

“T hereby agree that I will punctually pay all dues and assessments for 
which I may become liable, and that I will be governed, and this contract 
shall be controlled, by all the laws, rules, and regulations of the order, gov- 
erning this rank, now in force, or that may hereafter be enacted, or submit 
to the penalties therein contained.” 


There is no penalty of forfeiture declared in this language, and 
although he there promised to pay all dues, unless there is such 
penalty attached to such nonpayment by some other rule or regula- 
tion, it cannot be held to ensue. It is claimed that such rule is 
found in what was at that time article 10, § 1, and what has since 
become article 8, § 1, of the code of laws, rules, and regulations 
of the order adopted by the board of control of the supreme lodge 
of the order, which is: 


“When a member of the Endowment rank becomes in arrears to his lodge 
for an amount equal to one year’s dues, he shall forfeit his membership to the 
section and said rank, and render void his endowment certificate.” 


Upon the binding force of this rule the questions in this case 
depend. The deceased had bound himself to be governed, and 
stipulated that the contract should be controlled, by all the laws, 
rules, and regulations of the order, and by this measure alone can 
the rights of his beneficiary be determined. 

The constitution of the order, which must be accepted as the 
fundamental, organic, and controlling law, provides for the man- 
ner of the forfeiture of the rights of members, and in article 
11, § 1, declares that, if one resign, “such resignation shall cause 
a forfeiture of all amounts paid into, and all claims upon, the En- 
dowment rank.” Section 2 provides that: 

“Whenever a member of the Endowment rank withdraws from his lodge, 
or whenever his membership therein ceases, from any cause other than death, 


he thereby severs his connection with this rank, and forfeits all his right, 
title, and interest in and to the endowment fund.” 


Section 3 provides for an appeal, in case of a suspension of a 
member, to the grand or supreme lodge. 

This would certainly seem to provide for the manner in which 
and by which a member should be held to forfeit his rights of 
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membership, and raise the very serious question whether any rule 
by which this manner was changed, which declared any other 
manner of forfeiting such membership, did not infringe upon the 
constitutional rights of the members, and was therefore null and 
void. The well-established principle of “expressio unius exclusio 
alterius est” would seem to apply, and the providing one way of de- 
termining forfeiture preclude another, and more stringent. But 
we do not find that we are compelled to decide such question, 
as we consider it has already been done by the order itself. 

The constitution further provides, in the organization of the 
order, for a board of control, and states very fully its duties and 
powers. Article 8, § 5, provides that: 


“The board shall have entire charge and full control of the Endowment 
rank, subject to such restrictions as the supreme lodge may from time to 


time provide. They shall hear and determine all appeals, and their findings | 


shall be final, unless reversed by the supreme lodge in session.” 


Section 9: 


“The board is hereby authorized to enact general laws, rules, and regula- 
tions, in conformity with this constitution, for the sections and the member- 
ship of the Endowment rank, and alter and amend such general laws, rules, 
and regulations, when, in their judgment, the needs of the rank require such 
action.” 


In accordance with such provisions, the board of control adopted 
certain general laws, rules, and regulations, and provided in article 
3, § 5, of the same, that the secretary of each section shall keep a 
financial account with each member, and in January furnish to 
the master of finance of the several lodges a list of the names, 
and request such officer to inform him whenever any member of the 
lodge became in arrears to the lodge, of an amount equal to a year’s 
dues. They also provided, as quoted in article 8, § 1, that when a 
member became in arrears to his lodge he should forfeit his mem- 
bership in the section. It was by this board, and under the powers 
thus given, that the laws, rules, and regulations by one of which 
it is claimed the forfeiture took effect in this case were enacted. 
But it will be seen that their authority to establish rules was 
limited to those which should be “in conformity with this consti- 
tution;” otherwise, they had full control of the Endowment rank, 
not only to make laws, but to hear appeals. They not only consti- 
tuted the chief legislative body, but also the supreme court of 
the order, whose findings were to be final, unless reversed by the 
supreme lodge in session. This was the organization, and these 
the established laws, of the order. The constitution had provided 
that when a member withdrew from his lodge, or his membership 
therein ceased from any cause other than death, he forfeited his 
rights, title, and interest to the endowment fund. The board of 
control had declared that if he was one year in arrears for dues 
the forfeiture took place. Whether this rule was or was not in 
conformity with the constitution, and how far it was binding, was 
directly submitted to the board of control, sitting as a judicial 


body, and passed upon. 
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In addition to the copies of such constitution, regulations, and 
by-laws, we find in the record, and made a part of the bill of ex- 
ceptions, by special declaration, a finding and decision of the 
board of control, as found in volume 5 of the journal of the supreme 
lodge of Knights of Pythias for the year 1887--88, p. 4097, in a case 
presented to that board by the supreme secretary. 

It is contended by the plaintiff in error that this exhibit was 
not offered or received in evidence, and is not, therefore, a fact 
to be considered, and can have no bearing or weight in this case. 
We cannot accept these views of this exhibit. It is brought di- 
rectly into this court by the plaintiff in error. Its validity is not 
questioned, nor that it was presented and considered by the court 
below; and, if the substance or matter contained is relevant, we 
consider it too late to object to the manner in which it is presented 
for consideration. When we examine the matter of this exhibit, 
we find that it is a decision and ruling of the board of control, 
to whom the constitution of this order had given entire charge 
of this Endowment rank, under which this certificate had been 
given, and who had power to make, and who had made, all laws, 
rules, and regulations, and in whom was the power to alter 
and amend such rules and regulations, when, in their judgment, 
the needs of the rank required action. Not only was it a decision 
and ruling of theirs upon a subject of which they had full juris- 
diction, but one in which their word became law. The facts also 
presented by the supreme secretary made it a case in which any 
ruling established became directly relevant in the questions herein 
pending. The case submitted to the board of control, as shown by 
the record of the journal of the supreme lodge, was: 

“Brother John A. Manikheim, a member of Sec. No. 68, Endowment rank, 
of Washington, D. C., died on the 11th day of January, 1887. At the time 


of his death he was in arrears to his lodge for one year's dues, but had paid 
all of his assessments to his section of the Endowment rank.” 


The decision was: 


“The board of control, after a very careful consideration of the facts in this 
case, decided, in view of the fact that the keeper of records and seal of the 
lodge to which the late Juhn A. Manikheim belonged had failed to notify thé 
section of which he was a member of the fact that said Brother Manikhe!m 
was iu arrears for dues to said lodge, and that said lodge had failed to 
suspend said Manikheiin in accordance with the law, and that said section 
of the Endowment rank had received the monthly assessments of said 
Manikheim up to the date of his death, the Endowment rank is liable for the 
full amount of the endowments, and the supreme secretary is instructed to 
pay the beneficiaries the amount due.” 


The question therein presented was the exact one, in point of fact, 
as shown by the evidence, as in the case at bar: The brother of the 
order was in arrears for one year’s dues, the keeper of records and 
seal of the lodge of which he was a member had failed to notify 
the section of which he was a member of the fact that he was in 
arrears for dues, and said lodge had failed to suspend him, and the 
section of the Endowment rank had received the monthly assess- 
ments up to the time of his death. 

There can be but one conclusion drawn from this decision. The 
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board of control had been, by the case presented by the supreme 
secretary, brought face to face with their rule providing that sim- 
ply the being in arrears for a year should forfeit membership as 
viewed in the light of, and compared with, article 11 of the consti- 
tution, and the question fairly presented whether a forfeiture of 
rights in a manner not provided for in the constitution was in con- 
formity with it. Their decision was a construction placed upon 
article 8 of the laws which made it in conformity with the constitu- 
tion, and became of equally binding effect as the previous rule. 
That this was so considered by the supreme chancellcr of the order 
is plainly seen by the immediate issue of the instructions contained 
in the same exhibit, calling to the attention of the officers and 
members of the sections the importance and necessity of immedi- 
ately forwarding information of arrears of dues. 

It is true that subsequently to this decision, in the general laws 
and regulations adopted by the board of control October, 1890, the 
provisions of article 10, § 1, were continued in article 8, § 1, only 
changing the terms of arrears necessary to entail a forfeiture from 
Bix months to a year; but this in no way, do we consider, added 
to its force. The board of control had already construed the law 
of article 10, § 1, and, in effect, declared it not in conformity with 
the provisions of the constitution; and a re-enactment of the same, 
with such immaterial change, could not do away with the force of 
. the rule of construction given. 

We can in no degree accept the position urged by the plaintiff in 
error, that this decision was res inter alios acta, and of no weight 
or relevancy in this case. This case is to be determined by the 
rules and regulations of the order. The order had, in its organiza- 
tion, established a board, to whom was given an almost unlimited 
power to establish rules and regulations which should control the 
relations, rights, and duties of its hundreds of thousands of indi- 
vidual members, and to change and amend them as deemed best; 
and to hold that such a finding as this was simply to determine 
an individual case “out of consideration for the beneficiary,” and 
might be changed in the next case from personal motives, would 
show a lack of appreciation of the principles, aims, and objects 
of the order, and the good faith of its board, to which we consider 
it justly entitled. We consider that the decision in the Manik- 
heim Case was not only not res inter alios acta, but was a 
rule established by the same power, and entitled to the same 
respect, as the original article 10, § 1, and pronounced after more 
careful consideration than that with which the former was en- 
acted. As well might it be claimed that the decisions of any su- 
preme judicial tribunal, state or national, establishing a rule of 
property or of individual rights, was res inter alios acta, and could 
not be relied upon as of any binding force by those who had subse- 
quently acquired property or claimed rights under identically the 
same circumstances. In this case even more weight should be 
given to such decision, for here the board was not only judicial, 
but was also legislative. It could not only say what the law was, 
but what it should be. 
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The question, then, turns upon whether Kalinski was at his 
death a member of his lodge, notwithstanding his being more than 
one year in arrears. The constitution and by-laws of Syracuse 
Lodge, of which the deceased was a member, provide (article 16, § 
5) that: 

“A member who is in arrears to the amount of one year’s dues, and has 


been notified to pay the same, shall be suspended by the chancellor com- 
mander in open lodge, and a record of the same kept in the minutes.” 


Until suspended in open lodge in accordance with this section, 
we find no law that would forfeit the membership of Kalinski, al- 
though he had been notified of his being in arrears. 

But another view of this case may well be considered. In the 
case of Insurance Co. v. Eggleston, 96 U. 8. 572, Justice Bradley, in 
speaking for the court, says: 

“Any agreement, declaration, or course of action, on the part of an in- 
surance conipauy, which leads a party insured honestly to believe that by 
conforming thereto a forfeiture of his policy will not be incurred, followed by 
due conformity on his part, will and ought to estop the company from in- 
sisting upon the forfeiture, though it might be claimed under the express 
letter of the contract.” 


Here the order, the insurance company, in the most public and 
authoritative manner, had published, as a portion of the journal 
of its supreme lodge, the solemn judgment and decree of its highest 
legislative and judicial body, declaring that a member from whom 
the monthly assessments had been received, and who had not been 
suspended at the time of his death, although a year’s dues in ar- 
rears, had not forfeited his membership, but his beneficiary was 
entitled to his benefit. This publication was made nearly four 
years before the death of Kalinski, and the suggestion that he may 
not have known of it cannot for a moment be accepted. What 
declaration by an insurance company could be more entitled to re 
spect and confidence, and, if misleading, more liable to mislead? 
Such a published declaration, made by a private or joint-stock in- 
surance company, would unquestionably prevent the forfeiture of 
any policy coming within the terms of its provisions. How much 
more should it have such effect within the limits of an order like 
this, where it is presumed that such published declarations are for 
the information and guidance of those whose mutuality of interest 
is one of the principles of its organization. Considering the deci- 
sion in the Manikheimn Case in either way, as the establishment of a 
new rule, or as the publication of the decision of the board of con- 
trol, we consider the plaintiff in error as estopped from pleading a for- 
feiture, and we find no error in the court below, and the judgment 
is affirmed, with costs. 
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(57 Fed. 355, — U. 8. App. —.) 
HUDMON et al. v. CUYAS. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 125. 


1. SaLE—WARRANTY—STIPULATION FOR ARBITRATION—PLEADING. 

In an action for breach of contract in failing to deliver certain cotton 
of a prescribed quality, a plea is demurrable which alleges that the sale 
was made on condition that all differences as to grade and quality should 
be settled by arbitration in Liverpool, but which fails to allege that such 
arbitration was a condition precedent to bringing suit. 

2 APPEAL—HARMLESS ERROR—DEMURRER. 

The sustaining of a demurrer to a valid plea is not reversible error when 
another plea is admitted which includes all the matter alleged in the first 
plea, with an addition, and lets in all the proof sought to be introduced 
under the first plea. 

8. Same. 

In an action for breach of contract of sale, where a demurrer to a 
special plea of set-off is erroneously sustained, the error is harmless when 
plaintiff, in support of his account, and under the general issue, intro- 
duces such evidence as to the matters covered by the special plea as would 
open the door for all ihe evidence which defendant could have offered 
thereunder if it had been held good. Toulmin, District Judge, dissenting. 

4 SamE—INSTRUCTIONS—ABSTRACT PROPOSITIONS. 

A judgment will not be reversed because the charge embraced an er- 
roneous proposition of law, which, so far as the record shows, had no 
application to any evidence in the case, although the record states that 
there was “other evidence,” the nature of which does not appear. Toul- 
min, District Judge, dissenting. 

§. SALE— BREACH OF WARRANTY—MEASURE OF DAMAGES. 

Where cotton is sold by sample, with warranty of quality, and an in- 
ferior quality is delivered, which necessitates a reselling and a purchase 
of other cotton to replace it, the buyer may recover as damages the cost 
of such reselling and replacing. Toulmin, District Judge, dissenting, on 
the ground that such damages are special, and can only be recovered 
when specially pleaded. 


In Error to the Circuit Court of the United States for the District 
of Alabama. 

At Law. Action by J. Cuyas against Hudmon Bros. & Co. for 
breach of contract in failing to deliver cotton of a specified quality. 
Demurrers to certain pleas were sustained, and judgment given for 
plaintiff upon a verdict returned in his favor. Defendants bring 
error. Affirmed. 


R. B. Barnes, (A. & R. B. Barnes and Arrington & Graham, on 
the brief,) for plaintiffs in error. 

J. Randolph Anderson, (Chariton, Mackall & Anderson, on the 
brief,) for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 


McCORMICK, Circuit Judge. In October and November, 1890, 
the defendant in error, a citizen of Georgia, and resident of Savan- 
nah, contracted with plaintiffs in error, citizens of Alabuma, for 
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300 bales of cotton, to be of a named grade and price, and to be 
delivered at Savannah, Ga., f. o. b., under rules of the Savannah 
board of trade. The cotton was shipped by rail to Savannah, 
samples, weights, marks, etc., sent defendant in error, with railroad 
receipt, who thereupon paid the price, amounting to $15,900.95. Six- 
ty-five bales of the cotton miscarried, and were paid for by the 
railroad. Two hundred and thirty-five bales were received, but 
proved to be so far below the grade and value specified in the con- 
tract and samples sent that defendant in error declined to export 
them, and, after due notice to plaintiffs in error and to their broker, 
through whom the contract had been made, proceeded to replace 
the 300 bales, and had these 235 bales sold in Savannah for account 
of defendant in error. In his account, based on these transac- 
tions, the defendant in error charges: “Dec. 8. Cost of replacing 
300 bales, * * * $300.00. Dec. 28. Time and expense attend- 
ing to the resale of 235 bales of cotton, * * * $117.50.” This 
account claims a balance due defendant in error January 31, 1891, 
$2,694.59. April 13, 1891, defendant in error commenced his action 
against the plaintiffs in error in the United States circuit court for 
the middle district of Alabama, claiming in his complaint this bal- 
ance of $2,694.59 in three common counts: (1) As due on account; 
(2) balance due for breach of a contract, (setting out contract;) (3) 
money received to use of plaintiff; with a fourth count, as amended, 
claiming $16,000, (setting out contract and breach with careful de- 
tail.) 

To the complaint as amended the defendants plead: (1) They 
did not promise as charged; (2) they are not guilty as charged; 
with these additional pleas: 


‘(3) And defendants, as further defense to the action of the plaintiff, say 
that at the time said action was commenced the plaintiff was indebted to 
them in the sum of $100, for this, that in the month of November, 1890, the 
defendants sold to the plaintiff one hundred bales of middling cotton, to be 
delivered f. o. b. Savannah, for export in the state of Georgia, at nine and 
nine-sixteenths cents per pound, which cotton was tendered by the defend- 
ants to the plaintiff, and the plaintiff refused to receive and pay for the sme, 
and cotton declined in price, and defendants were compelled to sell such 
cotton at nine and seven-sixteenths cents per pound, to their damage as 
aforesaid. 

(4) And defendants, for further answer to the said complaint as amended, 
say that the three hundred bales of cotton referred to and mentioned in the 
said complaint as amended were sold to the plaintiff by defendants on condi- 
tion that all differences as to grade and quality of the same should be settled 
by arbitration in the city of Liverpool, England, and plaintiff has never 
demanded of the defendants that the said differences as to the grade and 
quality thereof should be settled by arbitration in the city of Liverpool, Eng 
land, and that such differences, if any there were, were never settled by 
arbitration. 

“(5) And the defendants, for further answer to the said complaint as 
amended, say that the three hundred bales of cotton referred to and men- 
tioned in the said complaint as amended were sold by the defendants to the 
plaintiff on condition that all differences as to grade and quality of the same 
should be settled by arbitration in the city of Liverpool, England, and it was 
agreed in the contract for the sale and purchase thereof that no action should 
be maintainable for any difference in grade and quality of the said cotton 
until after the award of such arbitration, and plaintiff has never demanded 
or the defendants that such differences as to grade and quality of said cot- 
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ton should be settled by arbitration in the city of Liverpool, England, and 
that such differences, if any there were, were never settled by arbitration.” 


Plaintiff (below) demurred to plea No. 3 on the grounds: (1) That 
said plea fails to allege a tender of the cotton by the defendants. 
(2) It fails to allege an unjustifiable refusal to accept the cotton on 
part of plaintiff. 

To plea No. 4: 

“(1) There is no allegation in the plea that all the counts of the complaint 
are founded on the contract set out in the plea. (2) The plea is not an 
answer to the whole complaint. (3) The plea fails to allege that it was one 
of the terms of the alleged contract that no suit should be brought until 
after arbitration had. (4) Said plea fails to show that the condition therein 
set forth was such as to prevent the maintenance of a suit. (5) The alleged 
agreement to arbitrate, set forth in said plea, could not prevent plaintiff from 
bringing or maintaining this suit.” 

Plaintiff demurred to the fifth plea, but his demurrer was over- 
ruled as to that plea. The demurrers to the third and fourth pleas: 
were sustained. The sustaining of these demurrers is assigned as 
error. The fourth plea was bad, and the demurrer thereto was 
properly sustained, because said plea did not show that, under the 
agreement, an arbitration in Liverpool as to all differences as to 
grade and quality was a condition precedent to bringing suit. 
Hamilton v. Liverpool, etc., Ins. Co., 136 U. S. 255, 10 Sup. Ct. Rep. 
945; Hamilton v. Home Ins. Co., 137 U. 8. 385, 11 Sup. Ct. Rep. 133. 

In addition, we may notice that the ruling complained of was 
without injury to the plaintiffs in error because said fourth plea is 
substantially embraced in the fifth plea, with an addition, which 
fifth plea was sustained, and let in all the proof. 

As to the third amended plea, we consider that if that plea was. 
good, and the sustaining of the demurrer to it erroneous, the rec- 
ord shows that it was error without injury in this case. The office 
of such a plea is to let in the proof of defensive matter, and this 
record shows that under the general issues, or in explana- 
tion and support of plaintiffs’ account, either all the dealings 
of the parties referred to in this third plea were shown by the 
proof embraced in the bill of exceptions, or in other proof which the 
bill says was in the case, or at least so much was put in by plain- 
tiffs as would have admitted and called for all the proof the de- 
fendant may have had on that subject, and on this point no ex- 
ception is taken to the charge of the court or to the refusing of 
a proper request for a charge. 

It is urged that the court erred in charging the jury “sub- 
stantially that the plaintiff was entitled to compensation for his 
time and expenses in replacing 235 bales of cotton bought from 
defendants, which he had rejected, if said 235 bales of cotton did 
not come up to the grade at which plaintiff purchased the same.” 

After a careful examination of the record, we are unable to find 
the evidence supporting, or tending to support, the issue to which 
this charge appears to be addressed. From all that is furnished 
us, it appears that this substantial charge complained of is merely 
an abstract proposition, the giving of which may or may not have 
misled the jury, according to the circumstances of the trial, not 
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shown us by the record brought up. That record says “there is 
other evidence in the case.” 

In Jones v. Buckell, 104 U. 8S. 554, it is said: 

“With no issue made directly by the pleading, and no evidence set forth 
or referred to in the bill of exceptions, showing the materiality of the charge 
complained of, the case presents to us only an abstract proposition of law, 
which may or may not have been stated by the court in a way to be inju- 


rious to the plaintiffs in error. Such a proposition we are not required to 
consider.” 


And, again, that court says, in Railroad Co. v. Madison, 123 U. 
8. 542, 8 Sup. Ct. Rep. 246: 

“The record, as it comes to us, presents only abstract questions of law, 
which may or may not have been ruled in a way to affect the defendant 
injuriously. It has long been settled that such questions will not be con- 
sidered here on a writ of error, unless it appears from the bill of exceptions, 
or otherwise in the record, that the facts were such as to make them ma- 
terial to the issue which was tried.” 


The account declared on embraces no item for “compensation 
for his time and expenses in replacing two hundred and thirty-five 
bales of cotton, bought from defendants, and which he had re- 
jected.” 

If it did, and the charge was thus relieved of its abstract fea- 
tures, it would seem that there may be exceptions to the general 
rule that the measure of damages on the seller's failure to de 
liver goods according to contract is the difference between the con- 
tract price and the market price of the goods at the time when, 
and the place where, they should have been delivered; and that 
when goods are sold by sample, with a warranty as to quality, and 
delivery is made of an inferior quality, necessitating a rejection, 
a return, or a reselling of the goods, and a replacing of the special 
quality contracted for, the cost of reselling and replacing is neces- 
sary and natural damage, as much to be considered as difference in 
price. See 2 Benj. Sales, (Kerr’s Ed. 1888,) § 1260 et seq. 

In Penn v. Smith, 93 Ala. 476, 9 South. Rep. 609, Smith had 
shipped from Tennessee to Alabama flour to Penn, on order speci- 
fying brand and price, which Penn refused to take. In an action 
for damages Smith claimed as part of his damage compensation 
for time and expense of the member of his firm who came to Ope- 
lika, and made resale there of the goods rejected, and the supreme 
court of Alabama held that he could not recover for the time and 
expense of the member of the firm who came to Opelika and made 
the sale. In Barker v. Mann, 5 Bush, 672, Baker, a merchant in 
Louisville, Ky., sold, in Louisville, and to be there delivered to 
Mann, a merchant doing business in Brownsville, Tenn. certain 
goods to be shipped to Brownsville, to be used in Mann’s business. 
Baker failed to send the goods, and Mann brought his action for 
damages for the nondelivery of the goods. The supreme court 
of Kentucky found in that case that the most difficult question 
was as to the measure of damages, and, after reviewing a number 
of English and American cases, say: 


“In this case appellants promptly informed the appellees of their intention 
to abandon the sale, and there is no reason assigned or appearing why they 
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could not supply the same articles within a few days from other vendors 
in the Louisville market. Had they done so, their necessary expense, to- 
gether with their time and trouble, * * è should be regarded as elements 
making up their damages. * * * It is difficult to lay down any universal 
rule, for each case must, at least to a great extent, depend upon its own 
peculiar facts.” 

It is to be observed that the appellants did not demur to ap- 
pellee’s complaint, and did not object to the introduction of evi- 
dence on the ground that there was no plea to admit it. On con- 
sideration of the case as brought up to us, we find no error in the 
rulings of the circuit court requiring a reversal of the judgment, 
and it is therefore affirmed. 


TOULMIN, District Judge, (dissenting.) I regret that I am not 
able to agree with the court in the conclusions reached by it in 
this case, but I think there are two errors shown by the record 
for which the judgment of the court below should be reversed. The 
eomplaint contains several counts, two of which are for damages 
for breach of a contract, and the others are the common money 
counts. To the complaint the defendants below, (the plaintiffs 
in error here,) among other things, pleaded set-off, designated in 
the record as “Plea No. 3.” The plea, in substance, is that the 
defendants sold to the plaintiff (defendant in error here) a lot of 
cotton for a specified price, which cctton was tendered to the plain- 
tiff, who refused to receive and pay for it, and the defendants claim 
as damages the difference between the price agreed to be paid and 
the market value of the cotton at the time of the alleged breach 
of contract of sale. 

If the averments of the plea were true, the defendants had a 
right of action against the plaintiff, (2 Brick. Dig. p. 415, § 172; Id. 
p. 416, § 192; Id. p. 423, § 14,) and a right to set up their claim 
in a plea; and such set-off would extinguish, in whole or in part, 
as the case may be, the plaintiff's demand, (Code Ala. § 2678.) To 
this plea plaintiff demurred, on the grounds (1) that the plea fails 
to allege a tender of the cotton by the defendants; and (2) it fails 
to allege an unjustifiable refusal to accept the cotton on the part 
of plaintiff. 

The first ground is not well taken in point of fact. The plea 
does aver a tender. 

The second ground is not well taken, because the defendants were 
not required to negative defensive matter to the claim made in 
their plea. If the refusal to accept the cotton was justifiable, it 
devolved on the plaintiff to set it up in a replication to the plea. 

The court erred in sustaining the demurrers to the plea. But 
it is said that, if the court did err in this ruling, it was error with- 
out injury, because the record shows that the plaintiff, in testify- 
ing in explanation and support of his demand, and of his account 
m connection therewith, testifies to his dealings with the defend- 
ants in reference to the particular -otton mentioned in this plea. 
While this is true, it nowhere appears in the record that the defend- 
ants testified, or offered to testify, in support of their demand set 
up in oe plea. ae is true that the bill of exceptions states there 
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was other evidence than that set out in the bill, and it is suggested 
that in the evidence omitted from the record there may have been 
some proof on the part of defendants in support of their plea of 
set-off. If we can indulge in presumptions on the subject, I 
think the presumption is that there was no such evidence, for the 
reason that it would not have been admissible, under the state of 
the pleadings, after the plea of set-off was stricken out. Set-off 
is not available under the general issue, but must be specially pleaded. 
Odum v. Railroad Co., 94 Ala. 488, 10 South. Rep. 222. Besides, 
if sustaining the demurrers to the plea was error, the presumption 
of injury arises, which can be rebutted only when it affirmatively 
appears from the record that proof of the matter set up in the 
plea was allowed, notwithstanding the plea, under which alone it 
was admissible, had been stricken out. 1 Brick. Dig. p. 778, §§ 72, 
74; Falls v. Weissinger, 11 Ala. 801; Pinkston v. Greene, 9 Ala. 
19; 1 Brick. Dig. p. 780, § 100; Leslie v. Sims, 39 Ala. 161; Moody 
v. McCown, Id. 586; Foster v. State, Id. 229; Buford v. Gould, 35 
Ala. 265. 

I am also of opinion that the court erred in giving the charge 
set out in the record, and to which exception was taken. In view 
of the evidence found in the bill of exceptions, the charge was ab- 
stract. Giving an abstract charge is not an error for which the 
judgment will be reversed, unless it appears the jury were thereby 
misled to the prejudice of the appellant. But when the bill of 
exceptions does not, as in this case, set out all the evidence, it 
will be presumed that the charge given was not abstract. 1 Brick. 
Dig. p. 336, § 12; Russell v. Erwin, 38 Ala. 44; McLemore v. Nuckolls, 
37 Ala. 662; Nesbitt v. Pearson, 33 Ala. 668. Presuming, then, 
that the charge was not abstract, was it erroneous? The charge 
was “that the plaintiff was entitled to compensation for his time 
and expenses in replacing 235 bales of cotton, bought from the 
defendants, which he had rejected; if said 235 bales of cotton did 
not come up to the grade at which plaintiff purchased the same.” 
The account declared on by plaintiff embraced no item for “com- 
pensation for his time and expenses,” and, in my opinion, such 
compensation, if recoverable at all in a case like this, is not re- 
coverable under the special counts in the complaint. They are 
for damages for breach of contract. The breach alleged is that 
defendants failed to ship or deliver to plaintiff a lot of cotton of 
a specified grade or class which was bought from them by him 
The complaint claims general damages, which are such as neces- 
sarily result, and as the law implies, from the wrongful act com- 
plained of. No particular or special damage is claimed, which is 
such damage as really took place, and not implied by law. The 
distinction between general damages and particular or special 
damage requires the plaintiff, if he seeks to recover such special 
damage, to notify the defendant by appropriate special averments 
in the declaration, so that he may not be taken by surprise. 1 
Chitty, Pl. 339; 2 Greenl. Ev. § 254; 2 Benj. Sales, § 1306; 1 Suth. 
Dam. 763; Lewis v. Paull, 42 Ala. 186; Dickinson v. Boyle, 17 
Pick. 78; Railroad Co. v. Tapia, 94 Ala. 226, 10 South. Rep. 236. 
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A plaintiff cannot recover upon proof without pleading. Smith 
v. Gaffard, 33 Ala. 172; Robinson v. Drummond, 24 Ala. 174. 

The damages recoverable by the plaintiff in this case are the 
natural and proximate consequence of the act complained of as 
injurious. The measure of damages is the difference between the 
price which plaintiff paid for the cotton delivered at Savannah 
and the market price at Savannah at the time of delivery of cot- 
ton of like grade or class; or, in other words, the difference be- 
tween the value of the cotton at the time of delivery, if the repre- 
sentation as to quality were true, and the actual value in point 
of fact. Cawthorn v. Lusk, (Ala.) 11 South. Rep. 731; 1 Suth. Dam. 
74, 82, 84, 91; 2 Benj. Sales, §§ 1117, 1805; Rose v. Bozeman, 41 
Ala. 678, and authorities cited in the opinion; Johnson v. Allen, 
78 Ala. 387; Bell v. Reynolds, Id. 511. 

If the plaintiff received and resold the cotton, he could recover 
the difference between the price he paid and the price received. 2 
Greenl. Ev. § 262; Penn v. Smith, 93 Ala. 476, 9 South. Rep. 609. 

In an action of this character “the compensation to which the 
plaintiff is entitled is to be awarded as damages according to es- 
tablished rules, and its amount is a question of law, not governed 
by any arbitrary assessment, nor, on the other hand, left to the 
fluctuating discretion of either judge or jury.” Rose v. Bozeman, 
supra; Sedg. Dam. marg. p. 29. 

My opinion is that, on the pleadings and the facts, the charge 
of the court was erroneous. For the reasons stated, I feel obliged 
to dissent from the opinion and judgment of the court in the case. 





(57 Fed. 362, — U. 8. App. —.) 
TEXAS & P. RY. CO. v. MINNICK et al 
(Oircuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 128. 


1. MASTER AND SERVANT — PERSONAL INJURIES — DEFECTIVE MACHINERY—IN- 
STRUCTIONS. 

In an action against a railway company for the death of a locomotive 
engineer, caused by his engine breaking through a bridge set on fire 
by another engine, which was alleged to have been defective in design, 
but not out of repair, the jury were instructed to find for defendant if 
the engine was reasonably safe for the purpose for which it was being 
used. ‘Held, that this sufficiently covered defendant’s requests for instruc- 
tions submitting the question whether it used the care an ordinarily 
prudent man would exercise. 

2. SAME. 

Defendant requested a further instruction that, if a person of ordinary 
care would not have foreseen that the use of engines of this type could 
reasonably have been expected to result in injury to deceased, plaintiff 
could not recover. Held, that the instruction was too narrow, in con- 
fining the reasonable expectation of injury to the deceased, alone, of all 
the company’s employes. 

8. SAME—ÅSSUMPTION OF RISBK8— INSTRUCTIONS. 

It appearing that deceased had himself been driving an engine of the 

alleged defective design, it was error, in the absence of anything on the 
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enbject in the general charge, to refuse an instruction that, when de- 
ceased took employment as an engineer, he assumed to understand an 
engine, and knew the dangers attending its use, and was presumed to have 
taken the risk of being injured by reason of any peculiarity in the con- 
struction of the engines in use by defendant. 

4. SAME. 

It appearing that the company had no watchman or track walker at 
this bridge at night, and there being evidence tending to show that de- 
ceased was aware of the fact, it was error to refuse a charge that if he 
knew this he assumed the risk of being injured by reason thereof. 


In Error to the Circuit Court of the United States for the East- 
ern District of Texas, 

AtLaw. Action by Maggie Minnick and others against the Texas 
& Pacific Railway Company for damages for the death of W. W. 
Minnick, brought in a court of the state of Texas, and removed there- 
from by defendant. Verdict and judgment for plaintiffs. De- 
fendant brings error. Reversed. 

Statement by LOCKE, District Judge: 


On the 30th day of January, 1892, W. W. Minnick, an engineer on the 
Texas & Pacific Railway, while running a train on that railway between 
New Orleans and Marshall, and at a point near Robeline, in the state of 
Louisiana, ran into a burning trestle or bridge, and was killed by his engine 
going through the bridge, and falling upon him. He left surviving him his 
wife, Maggie Minnick, and five children. On the 23d day of July, 1892, 
Maggie Minnick, his wife, instituted suit in the district court of Harrison 
county, Tex., on behalf of herself, and as next friend of her children, against 
the Texas & Pacific Railway Company, for the sum of $30,000, actual dam- 
ages, growing out of the death of her husband. This cause was removed to 
the circuit court of the United States for the eastern district of Texas. 

The grounds upon which the defendants in error seek to hold plaintiff in 
error liable for the death of the said W. W. Minnick, and as set forth in the 
amended petition filed by the defendants in error in the circuit court of the 
United States on the 23d day of January, 1893, are, in substance: (1) That 
the plaintiff in error was negligent in not watching said bridge or trestle; 
(2) that the plaintiff in error was negligent in operating dangerous and de- 
fective engines over and upon said bridge, by which said dangerous and de- 
fective engines said bridge was set on fire. Plaintiff in error answered— 
First, by general denial; second, that the deceased, W. W. Minnick, knew of 
the dangers attending his employment as locomotive engineer, and assumed 
and took the risk of such accident as caused his death; third, that there were 
no defects in the engine used by them, and that said W. W. Minnick, de- 
ceased, knew the kind of engine used by plaintiff in error, and that he knew 
there were no guards or watchmen for the bridge that was burned, and that 
he had assumed the risk by either of said causes. 

At the trial the court charged the jury as follows: 

“This is a suit by Maggie Minnick, as the surviving wife of W. W. Minnick, 
for herself, and for the use and benefit of John R. Minnick, F. W. Minnick, 
A. B. Minnick, Jennie and Fannie Minnick, as surviving children of said W. 
W. Minnick, deceased, against the Texas & Pacific Railway Company, for 
damages sustained by them, as the surviving wife and children of the said W. 
W. Minnick, for the death of said W. W. Minnick, which, plaintiffs claim, 
was caused by the negligence of defendant while the said W. W. Minnick was 
a locomotive engineer in its employ, near the town of Robeline, in the state 
of Louisiana. Plaintiffs claim that defendant was guilty of negligence in 
operating an engine on its road, which was defective, dangerous, and out of 
repair, the condition of which engine was known to defendant, or could have 
been known to defendant by the use of ordinary care, and which was not 
known to said W. W. Minnick, and that defendant was further guilty of neg- 
ligence in not having its bridges, trestles, and road inspected and watched, 
and failed to exercise ordinary care in inspecting, and keeping in proper 
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repair and condition, said trestles and bridges, which was known to de- 
fendant, or could have been known to defendant by the exercise of ordinary 
care, and all of which was unknown to said Minnick; that a defective engine 
of defendant set fire to the bridge or trestle through which the engine of 
deceased, Minnick, fell, and, falling on him, killed him, which was known to de- 
fendant, or could have been known to defendant by the use of ordinary 
care, and which defective engine was unknown to said Minnick; that the 
burning of said bridge was known to said defendant or could have been 
known to defendant by the exercise of ordinary care on its part, and that 
gaid Minnick did not know it. The defendant pleads a general denial, which 
general denial throws upon plaintiffs the burden of proving all the allega- 
tions in their petition. The defendant also pleads that the deceased, W. W. 
Minnick, knew of the dangers attending his employment as a locomotive 
engineer, and assumed and took the risk of such accidents as caused his 
death. Defendant also pleads that there were no defects in the engine used 
by it, and that W. W. Minnick knew the kind of engine used by defendant, 
and that he knew that there were no guards or watchmen for the bridge that 
was burned, and that caused said Minnick’s death, and that said Minnick 
took and assumed the risk of being injured by either of said causes. These 
are substantially the issues made between the parties, as made by their 
pleadings. 

“The jury are instructed that it was the duty of the defendant company to 
use all reasonable care and prudence for the safety of those in their service, 
by providing them machinery, or other instrumentalities reasonably safe and 
suitable for the use of the servant. If the defendant company failed in this 
duty of precaution and care, it is responsible for an injury which may happen 
through a defect of machinery or other instrumentalities, which was known 
to defendant, or could have been known to defendant by the exercise of 
reasonnble care and prudence on its part. If the jury believe from the 
evidence that, at the time of the death of said W. W. Minnick, he was in the 
service of defendant company as a locomotive engineer, engaged in operating 
an engine over the line of railway of defendant company in the state of 
Louisiana, and that said Maggie Minnick is his surviving wife, and that said 
Jobn R. Minnick, F. W. Minnick, A. B. Minnick, Jennie Minnick, and Fannie 
Minnick are minors, gnd the surviving children of said W. W. Minnick, and 
that a defective and dangerous engine of defendant set fire to a bridge in 
the said line of railway of defendant, and thereby rendered the said bridge 
unsafe and dangerous, and unfit for the purposes for which it was being 
used by defendant, and thereby caused the death of W. W. Minnick, and 
you further believe the defendant knew that said engine was defective and 
dangerous, or by the exercise of reasonable care and prudence could have 
known of the condition of such defective and dangerous engine, and that 
defendant failed in this duty of precaution and care, and that by reason of 
such failure on the part of said defendant the said Minnick was killed, then 
you will find for plaintiffs, unless you find for defendant under some other 
instruction. Or if the jury believe from the evidence that one of the bridges 
in the line of railway of defendant company was defective and dangerous, 
and unfit for the purpose for which it was being used by the defendant com- 
pany, by reason of its being in a burnt condition, and the jury further be- 
lieve that defendant company knew of such defective and dangerous and un- 
fit condition of said bridge, or could have known of its condition by the 
exercise of reasonable care and prudence, and failed in its duty of precaution 
and care, and that said defective and dangerous condition of said bridge 
was the proximate cause of the death of the said W. W. Minnick, and that, 
at the time of the death of the said Minnick, he was in the service of the 
defendant, engaged in operating an engine over the said line of rallway of 
the defendant company, as a locomotive engineer, and that said Maggie Min- 
nick is the surviving wife of said W. W. Minnick, and that John R. Minnick, 
A. B. Minnick, F. W. Minnick, Jennie Minnick, and Fannie Minnick are the 
surviving minor children of said W. W. Minnick, then the jury will find for 
the plaintiffs, unless you find for the defendant under some other portion of 
these instructions. If the jury believe from the evidence that the engine of 
defendant company, which it is claimed set fire to the bridge, was reasonably 
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safe for the purpose for which it was being used by defendant, although 
not of the best or newest or safest, then the jury will find for the defendant. 
If the jury believe from the evidence that either the said bridge in de- 
fendant’s said line of railway was not unsafe or dangerous, although not of 
the safest or best character, or if the jury believe from the evidence that 
the engine used by defendant, which it is claimed set fire to the bridge, was 
not unsafe or dangerous, although not as safe as other engines, then the 
jury will find for the defendant. Or if the jury shall find from the evi- 
dence that both the said bridge in the line of railway of defendant, and said 
engine of defendant, which it is claimed set fire to the bridge, were unsafe 
or dangerous, yet if the jury believe from the evidence that: neither of these 
causes resulted in the death of the said W. W. Minnick, nor were the prori- 
mate causes producing the injury whereof he died, then the jury will find 
for the defendant. It is incumbent on plaintiffs, before they can recover, 
not only to prove the defects complained of existed, but also that they, or one 
of them, were the cause of the death of said Minnick. If the death of the 
said Minnick was the result of accident, misadventure, or the want of ordi- 
nary care or prudence on his part, or other causes not complained of, then the 
jury will find for the defendant. If W. W. Minnick knew of the condition of 
the engine of defendant, which it is claimed set fire to the bridge, or knew 
of the condition of said bridge, or if said Minnick could have known of the 
condition of said engine or bridge by reasonable care and prudence on his 
part, then plaintiffs cannot recover. In case you find for the plaintiffs under 
the above and foregoing instructions, then you will find for them in such 
sum as will compensate them for the pecuniary loss they may have sus- 
tained by reason of the death of said W. W. Minnick, taking into considera- 
tion their circumstances in life, the probable pecuniary benefits that would 
have inured to them if said Minnick had lived, whereof you have to form 
the estimate according to the best lights which your reason and experience 
may afford you, and the testimony may have furnished. The average age of 
human life, and the life expectancy of deceased, as shown by approved life 
tables, are simply aids to your judgment, but are not conclusive upon the 
judgment. Your reasonable common sense, and the evidence, must form the 
estimate of the amount of loss; and, in case you find for plaintiffs, you will 
apportion the damages among plaintiffs according as you may think proper, 
under all evidence in the case, stating in your verdict what you find, and 
how you apportion the same among the plaintiffs. In case you find for the 
defendant, you will simply say so.” 

Whereupon the defendant requested the court to charge the jury as fol- 
lows: “First. In this case there is no evidence that the engine that it is 
claimed set fire to the bridge was out of repair. But it is claimed that the 
kind of engine used was defective in original construction. Upon this point 
you are instructed as follows: The railway company had a right to adopt 
proposed improvements in engines, by which the escape of fire is lessened. 
if in doing so they use the care that an ordinarily prudent man would ex- 
ercise under similar circumstances. Second. The railway company is not 
compelled to use the safest engines, and may test proposed improvements 
in engines, if they use ordinary care in doing so. Third. If a person of 
ordinary care would not have foreseen that the use of the engines with a 
Brown stack would or could have been reasonably expected to have resulted 
in injury to Minnick, then plaintiff cannot recover. Fourth. If the engines 
in use threw less fire out of the smokestack, then the fact that it threw 
more fire out of the ashpan would not constitute such negligence as to 
make the company liable in this case. Fifth. When Minnick took employ- 
ment as an engineer, he assumed to understand an engine, and to know 
whatever dangers attend its use, and in this case Minnick is presumed to 
have taken the risk of being injured by reason of any peculiarity in the 
construction of the engine used by the defendant. Sixth. There is no law that 
compels the company to have track walkers or watchmen at their bridges at 
night, at all times. If Minnick knew there were no track walkers or watch- 
men at this bridge, he assumed the risk of being injured by reason of the 
fact that there were no track walkers or watchmen.” 

Which instructions the court refused. The trial resulted in a verdict and 
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judgment for $13,500, from which the plaintiff in error has taken a writ. 
of error to this court, assigning as error the refusal of the court below to 
give each of the instructions asked. 


T. J. Freeman and F. H. Prendergast, for plaintiff in error. 
W. H. Pope and W. C. Lane, for defendants in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


LOCKE, District Judge, (after stating the facts as above.) The 
only assigned errors which we are called upon to consider are those 
alleged to have been committed in a refusal to give the charges 
requested. The charge given by the court was very full, covering 
very largely all questions which might arise in the case; but it is 
claimed by plaintiff in error that, upon the points upon which in- 
structions were asked, the law was not stated to the jury, or, if at 
all, not so fully and clearly as the circumstances and evidence of 
the case would demand. Considering each requested instruction in 
the order asked, we find the first asking that the jury be instructed 
that there was no evidence that the engine that is claimed to have 
set fire to the bridge was out of repair, but it is claimed that the 
kind of engine used was defective in original construction, and they 
be instructed as follows: 

“The railway company had the right to adopt proposed improvements in 
engines, by which the escape of fire is lessened, if in doing so they use the 


care that an ordinarily prudent man would exercise under similar circum- 
stances.” 


A careful examination of the testimony shows that the qu:’stion 
is properly stated in such instruction. The contest through the 
entire case was not the bad condition of the engine which is 
claimed to have set fire to the bridge, but the mode of construction, 
and the attempted disposition of the sparks and cinders from the 
engines in those provided with the so-called Brown stack, and we 
fail to find any evidence showing that that particular engine was 
out of repair, but it was one with a Brown stack, and many of the 
engines had been furnished with such for the purpose of arresting 
sparks, and preventing their escape from the stack, and forcing 
them into the ashpan. But would this instruction add anything, 
in behalf of plaintiff in error, to what had already been given? 
The court had already instructed the jury as follows: 

“If the jury believe from the evidence that the engine of defendant com- 
pany, which it is claimed set fire to the bridge, was reasonably safe for 


the purpose for which it was being used by defendant, although not of the 
best or newest or safest, then the jury will find for the defendant.” 


And also charged the jury: 


“Or if the jury believe from the evidence that the engine used by defend- 
ant, which it is claimed set fire to the bridge, was not unsafe or dangerous, 
although not as safe as other engines, then the jury will find for the defend- 
ant.” 


This instruction was, if they found the engine “reasonably safe 
for the purpose, though not of the best or newest,” or “not unsafe 
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or dangerous, though not as safe as other engines,” they should 
find for the defendant. It cannot be urged that substituting, in the 
measure of the condition of the engine, “one not unsafe or danger- 
ous,” for “one that an ordinarily prudent man would use,” would per- 
mit the employment of one of inferior condition. In finding a ver- 
dict under the instructions given, they had to pass upon the ques- 
tion of the condition of the engine——whether or not it was reason- 
ably safe for the purpose; and under the instructions asked they 
would only have had presented the question whether, in using it, 
the company would be using the care an ordinarily prudent man 
would exercise. We consider the charge, as given, covered that 
point of law, and was fully as favorable to plaintiff in error as was 
that asked. 

It was not a contested point whether or not the engine under in- 
quiry was or was not out of repair, any more than in the manner 
of its construction, and the judge was not bound to instruct the 
jury that there was no evidence upon that point. It is true the 
whole condition of the engine on account of its construction was 
only in question, but we do not consider that an ordinarily prudent 
man would be justified in using an engine not reasonably safe in 
its construction, although it might be a proposed improvement. This 
conclusion would apply with equal force to the second instruction 
asked, as we do not consider that a railway company would be justi- 
fied in using an engine “not reasonably safe,” but “unsafe and danger- 
ous,” for the length of time it appears the Brown stack had been 
used, although it might be testing proposed improvements. We 
therefore consider there was no error in refusing the first and sec- 
ond requested instructions, as the subject-matter had already been 
included in the general charge. 

But, when we examine the third instruction asked, we fail to 
find anything in the general charge that would cover the point 
there requested. Plaintiff below had alleged in her petition that 
defendant company had been operating defective and dangerous 
engines over and upon its line of road, by which the bridge was 
set on fire and burned, and that the defective and dangerous con- 
dition of the engine was known to defendant company, or could 
have been known by the use of ordinary care and diligence, and 
this knowledge, or the fact that it should have had such, becomes 
a question of law, which certainly might have weight in determin- 
ing the case; and inasmuch as it does not appear, as affirmatively 
proven, that any one who represented the company was informed of 
such defect, the question whether a person of ordinary care would 
or would not have foreseen, or would or would not have reasonably 
expected, such a disaster from the use of the engine complained of 
as did result, should certainly have been submitted to the jury. 
But, while the knowledge or presumed knowledge or reasonable 
expectation might be inquired into, the language of the request 
would seem to confine the question to a limit altogether too narrow 
in its application. A person of ordinary care might foresee a dis- 
aster, and anticipate it—might, on account of defective machinery 
or appliances, be constantly fearing and expecting it,—and yet not 
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foresee or reasonably expect the particular individual who would 
be involved in it. As requested, the charge would prevent a ver- 
dict for plaintiff unless they found from the evidence that the use 
of the Brown smokestack would give a person of ordinary care a 
reasonable expectation that Minnick, of all the hundreds of em- 
ployes engaged on the road would be the one injured. As asked, 
we find no error in refusing the instruction, but, if modifled as we 
find it quoted in the brief of the plaintiff in error, making the fore- 
seen or reasonably expected injury to some employe of the road, 
we consider it should be given. 

The fourth assignment of error is not insisted upon. 

The fifth assignment relates to the risks assumed by Minnick 
in his accepting employment from defendant company, and we fail 
to find in the given charge any instructions upon that point. It 
was stated by the judge to be a plea in defense of the suit, that 
Minnick knew of the dangers attending his employment, and as- 
sumed and took the risk of such accidents as caused his death; 
but the record does not disclose that any charge was given 
upon that point, although it was a question of law. The instruc- 
tions asked have to be examined in the light of the evidence of the 
case. The only contest in this case has been that the peculiarity 
in the construction of the engine with the Brown stack was what 
set fire to the bridge. It appears that Minnick was well ac- 
quainted with such peculiarity, as he was himself driving one. We 
think it a well-established principle of law that an employe as- 
sumes the risks ordinarily incidental to the business, and the man- 
ner of the employer’s performing it, where there is no defect of 
machinery, or unknown hazards. The absence of any instruction 
in the general charge upon the subject of risks assumed by the 
employe in accepting employment would, in our opinion, justify the 
asking of a special instruction upon that point, and that asked ap- 
pears justified by the law and evidence of the case. 

The same argument would apply with equal force to the sixth 
instruction asked. The substance of it is that, if Minnick knew 
that there were no track walkers or watchmen at the bridge, he 
assumed the risks of disasters which might occur through their 
absence. Such absence would appear to be properly classed as a 
peculiarity of the manner of the employer’s carrying on his busi- 
ness. It was apparently open and well known to many of the em- 
ployes, and whether Minnick knew of it or not is a question cor- 
rectly left to the jury. 

In not givmg in the general charge or any special instruction 
the liability assumed by the plaintiff, we consider the court below 
erred, to the injury of the plaintiff in error. It is therefore ordered 
that the judgment be reversed, and the cause be remanded for a 
new trial. 
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(57 Fed. 368, — U. 8S. App. —.) 
LOEWER v. HARRIS. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


1. Decert—SaLeE oF Business ENTERPRISE—CONCEALMENT OF PROFITS. 

Concealment by the owner of a business enterprise of a decline in its 
profits between the date of his agreement to sell and the signing of the 
contract of sale is actionable, when the purchaser has no opportunity of 
discovering the decline, and has agreed to buy on the faith of representa- 
tions as to the prior rate of profit, having told the seller that he would 
not buy if tbere had been a decline. 

2 SameE— PLEADING. 

In an action of deceit, an objection that plaintiff should have alleged 
a fraudulent concealment, instead of a fraudulent representation, will 
not be heard for the first time on writ of error. 

8. SamE—DAMAGES—PLEADING. 

In an action for false representations made to the purchaser of a 
business enterprise, the charges of accountants employed by him to ex- 
amine the books, and the fees of solicitors employed to organize a corpo- 
ration to take over the business, must be specially alleged. 

4. Same. 

The profits which the purchaser of a business enterprise would have 
made out of the transfer thereof to a corporation to be organized for 
the purpose of taking it are too uncertain to be recoverable by the pur- 
chaser in an action for fraudulent representations, inducing the purchase, 
although a syndicate had promised to underwrite the capital of the cor- 
poration, thereby, in effect, promising to subscribe all the capital not 
contributed by others, but had not entered into any definite or obligatory 
contract with the purchaser. 

5. EXxcEssIVE DAMAGES—KEMITTITUR. 

Where plaintiff, upon the findings of the jury, is entitled to recover 
a specific sum, but evidence of damage in a larger sum has erroneously 
been admitted, and judgment given for such larger sum, the plaintiff? may, 
by filing a remittitur as to the excess, obtain an affirmance of the judg- 
ment. ` 


In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by Harris against Loewer for false representa- 
tions. Verdict and judgment for plaintiff. Defendant brings 
error. Affirmed on condition of a remittitur by plaintiff of part of 
the judgment. 


C. J. G. Hall, for plaintiff in error. 
Abel E. Blackmar, for defendant in error. 


Before WALLACE and SHIPMAN, Circuit Judges. 


WALLACE, Circuit Judge. This is a writ of error brought by 
the defendant in the court below to review a judgment for the 
plaintiff entered upon the verdict of a jury. The action was 
brought for damages arising from an alleged false representation 
made by the defendant to the plaintiff respecting the output and 
profits of the Gambrinus Brewing Company. The defendant had 
contemplated selling the brewing concern to a corporation to be 
formed in England for the purpose of acquiring it and carrying 
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on the business, and in this behalf had entered into a contract 
with one Grant. The contract, in effect, gave Grant an option for 
a specified time to purchase the concern for $1,100,000, payable 
partly in money, and partly in the bonds and shares of the corpora- 
tion; and within that time it was expected that he would organize 
the corporation, and perfect the transfer to it of the property and 
ousiness. A prospectus had been prepared in July, 1890, for cır- 
culation, to induce subscriptions for shares, setting forth the fea- 
tures of the scheme, and containing statements relative to the past 
output and profits of the brewery. Among other things, it stated 
that the business had increased remarkably in volume and profit 
from year to year; that the output had been 38,357 barrels for 
the vear 1887, 78,314 barrels for the year 1888, 95,555 barrels for 
the year 1889, and for the five months of 1890 (January 1st to June 
ist) there had been an increase in the output over the correspond- 
ing period of 1889 of 2,732 barrels; that the profits for the last 
year’s business were $128,237; and that these statements were 
based upon information supplied by the defendant, and contained 
in the reports of expert accountants who had examined the books 
and accounts of the brewery for a period from April 1, 1888, to 
September 30, 1889. After the prospectus was prepared, the ac- 
countants reported the results of a recent examination of the busi- 
ness of the brewery made by them covering a period ending August 
31, 1890; and this report showed a profit on the year’s business of 
about $140,000. Grant failed to carry through the scheme within 
the time prescribed by the contract between the defendant and 
himself. Thereupon the plaintiff, who had to some extent been 
co-operating with Grant in London, came to New York, with a 
view of making an arrangement with the defendant for himself. 
Evidence was given upon the trial tending to show that early 
in January, 1891, the plaintiff and defendant had an interview at 
the city of New York, and at that time substantially reached an 
understanding by which the plaintiff was to have an option to 
purchase the property upon the basis of the contract which had 
previcusly been made with Grant. He was to pay defendant $5,000 
on the day when the contract of sale should be signed, and defend- 
ant was to receive all the bonds, shares, and cash on or before 
September 30, 1891. During that interview a copy of the prospec- 
tus of July, 1890, and of the last report of the accountants was 
produced, and the plaintiff asked the defendant if the brewery was 
still doing as well, telling him that the capitalization of the cor- 
poration would be based on the earning capacity of the business, 
and, if the profits were not as good as they had been, he would not 
want anything to do with it. The defendant said the figures of the 
prospectus and report were correct, and that the business was 
showing a gradual increase the same as it had done previously. 
The details of the proposed contracts were not fully adjusted until 
April 28, 1891, at which time the contract was signed, and plaintiff 
paid in the $5,000. After the January interview the parties did not 
meet. Between that time and the signing of the contract, the 
plaintiff was in London, trying to organize a syndicate to take 
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over the property. He laid before the members the statements of 
the accountants showing the output and profits of the business to 
August 31, 1890, and told them that, at his interview with the 
defendant in New York, he had been informed by him that the 
profits of the brewery had shown a gradual increase up to that 
time, and they promised to underwrite the capital of the corpora- 
tion. Shortly after the contract between the plaintiff and de- 
fendant was signed, the plaintiff had a further examination of the 
books of the brewery made by accountants, in order to obtain a 
statement of the output and profits from August 31, 1890, to the 
date of the contract, and their report was transmitted to him about 
May 20, 1891. This report disclosed that the output and profits 
of the business during the intervening period had not gradually 
increased, but, on the contrary, had materially diminished. The 
plaintiff informed the London syndicate of this report, and there- 
upon they declined to proceed any further with the enterprise. 
He then notified the defendant, and demanded the repayment of the 
$5,000. The evidence at the trial authorized the jury to find that 
from August 31, 1890, the date to which the last report of the ac- 
countants had extended, to January 1, 1891, the output of the brew- 
ery was 28,094 barrels only, as against 31,193 barrels for the same 
period of the previous year; and that the average profits of the 
business for that four months were $5,430 per month, as against 
an average of $11,657 per month for the eleven preceding months. 

Evidence was also introduced for the plaintiff, and received 
against the objection of the defendant, showing that, during the 
three months which elapsed between the interview at which the 
alleged false representation was made and the signing of the con- 
tract, the output was 14,947 barrels, as against 17,128 barrels for 
the same period of the preceding year, and that there was a greater 
proportionate decrease in the profits than in the output for that 
period. 

Evidence was also received for the plaintiff, against the objec- 
tion of the defendant, showing that the underwriting of the syndi- 
cate would have cost the plaintiff $82,250; that the promise to 
underwrite by the syndicate was in substance a promise to sub- 
scribe for all the capital of the corporation not contributed by 
others; that the plaintiff had expended $500 for solicitors’ services 
in respect to the organization of the company, and had paid $1,000 
to the accountants for their charges for the examination of the 
books of the brewery made after the date of the contract with the 
defendant; and that, if the enterprise had been carried through, 
the plaintiff would have made a profit out of it, above expenses, of 
about $93,000. 

After the testimony was closed, the defendant moved the court, 
in substance, to instruct the jury to disregard the evidence of 
the output and profits or loss for the months of January, February, 
and March, 1891, because they were for a period subsequent to 
the time at which the alleged fraudulent statement was made; 
that, in considering the evidence, they should not give any effect 
to the fact that the defendant did not voluntarily inform the 
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plaintiff that the output or profits of the brewery had fallen 
off after the time of the interview between the parties; that it 
was not the duty of the defendant to disclose the fact to the 
plaintiff that the output and profits had decreased after the date 
of the interview; and that the jury should disregard the claim for 
damages by reason of the profit the plaintiff would have made if 
the enterprise had been carried through in London, because the 
basis for any such damages was too speculative and problematical. 
The court refused to instruct the jury as thus requested, and the 
defendant excepted. The judge instructed the jury that they 
were to determine as questions of fact whether the defendant 
made the statement attributed to him at the time of the inter- 
view, whether the plaintiff relied upon it, and, if made, whether 
it was false at the time. He then instructed them, in substance, 
as follows: That it appeared, without any contradiction, that 
between the time of the interview, when it was alleged the false 
representation was made, and the signing of the contract, there 
had been a very large shrinkage both in the amount of the busi- 
ness and the profits which it was earning; that, while the defend- 
ant need not have disclosed to the plaintiff anything in respect to 
the condition of the business, if he undertook to make any repre- 
sentation as to what its condition was he was bound that such 
representation was truthful when made; and that, in view of the 
fact that this inchoate arrangement continued over several months, 
while the precise terms of the contract were being formulated and 
reduced to writing, if the situation materially changed for the 
worse after the defendant made the representation, he was bound 
in good faith, and before he let the plaintiff sign the contract, 
and took his money, to call the plaintifi’s attention to the fact 
that the situation was not as he had theretofore represented ít 
to be. He proceeds as follows: 


“Now, that leaves open for your consideration the situation of the business 
as it is shown to have been subsequent to the date of the interview; but 
you must be extremely careful to understand that the defendant was not 
under any obligation to disclose the unfortunate condition of the business 
after the interview, unless he had represented at that time that the business 
was doing substantially as well as previously. If you are not satisfied that 
the defendant made such a statement at the interview with plaintiff, then 
you are not to go into the condition of the business subsequently, because 
the defendant was under no obligation to volunteer any statement about its 
condition at all, and, unless he made a statement at the interview, was under 
no obligation to modify it in any way, or to make any further statement 
about its condition at any subsequent time.” 


He also instructed them that, if they found for the plaintiff 
upon the questions of fact submitted to them, the plaintiff was 
entitled to recover the $5,000 paid by him at the time the contract 
was signed, with interest; that he was also entitled to recover the 
sums paid out by him to the solicitors and the accountants; and that 
the jury were to determine what, if any, damages the plaintiff sus- 
tained by reason of any loss of profits which he would have made 
if the new corporation had become the purchaser of the property. 
‘The only exceptions by the defendant to the instructions given 
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were as to those in respect to the amount of damages. The jury 
found a verdict for the plaintiff for $8,741.67. 

The principal assignments of error are based upon the admission 
of the evidence tending to show the decrease of outputs and profits 
between the time of the representation and the signing of the 
contract; upon the admission of the evidence in respect to the 
sums expended by the plaintiff for solicitors’ and accountants’ 
charges; upon the admission of the evidence respecting profits 
the plaintiff would have made if the London corporation had pur- 
chased the property; upon the rulings of the judge upon the 
question of damages; and upon the refusal of the judge to instruct 
the jury as requested by the defendant. 

We do not deem it necessary to notice the assignments of error 
which rest upon the proposition that the court should have taken 
the case from the jury, because the evidence did not establish that 
a false representation had been made by the defendant, or that the 
plaintiff relied upon it. There was sufficient evidence upon both 
of those issues, not only to authorize, but require, the judge to sub- 
mit the cause to the jury; and, if the verdict was against the 
weight of evidence, this court has no power to disturb it. 

There is no merit in the assignment of error based upon the 
rulings of the court in admitting evidence of a decrease of output 
and profits intermediate the time of the representation and the 
signing of the contract, or the rulings as to the effect of that evi- 
dence, and the duty of the defendant to inform the plaintiff of the 
facts. It is an elementary proposition in the law of fraud that, 
if one party to a contract knowingly assists in inducing the other 
to enter into it by leading him to believe that which he himself 
knows to be false, his conduct is fraudulent, and it matters not 
whether the result is brought about by misrepresentation or by 
keeping silent when duty requires a disclosure. As was said in 
French v. Vining, 102 Mass. 135: 

“Deceit may sometimes take a negative form, and there may be circum- 
stances in which silence would have all the legal characteristics of actual 
misrepresentation.” 

The law requires disclosure to be made only when there is a 
duty to make it, and this duty is not raised by the mere circum- 
stance that the undisclosed fact is material, and is known to the 
one party, and not to the other, or by the additional circumstance 
that the party to whom it is known knows that the other party 
is actually in ignorance of it; but when one of the parties, pend- 
ing negotiations for a contract, has held out to the other the ex- 
istence of a certain state of facts, material to the subject of the 
contract, and knows that the other is acting upon the inducement 
of their existence, and, while they are pending, knows that a change 
has occurred, of which the other party is ignorant, good faith and 
common honesty require him to correct the misapprehension which 
he has created. It becomes his duty to make disclosure of the 
changed state of facts, because he has put the other party off his 
guard. The doctrine is thus stated by Mr. Pollock, in his work 
Principles of Contracts, (page 491:) 
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“It is sufficient if it appear that the one party knowingly assisted in in- 
ducing the other to enter into the contract by leading him to believe that 
which was known to be false. Thus it is where one party has made an 
innocent misrepresentation, but, on discovering the error, does nothing to 
undeceive the other.” 


The representation made by the defendant respecting the output 
and profits of the business, if made at all, was made in response to 
an inquiry of the plaintiff, coupled with the statement that he 
would not want to have anything to do with the transaction if the 
profits were not as good as they had been, and that the capitaliza- 
tion of the corporation would be based on the earning capacity of 
the business. The defendant understood that the inquiry and 
answer were addressed to the condition of things which might be 
relied upon by the plaintiff as the basis of the contract which was 
thereafter to be formally concluded. As it turned out, a period 
of several months elapsed before the contract was executed, dur- 
ing which the plaintiff was absent from the country, and had no 
means of informing himself of the real state of affairs. Under such 
circumstances, it cannot be doubted that, when the defendant dis- 
covered that the conditions of the business were not as he had led 
the plaintiff to suppose them to be, it was his duty to inform him of 
the facts, and, by maintaining silence when he should have spoken, 
he was guilty of deceit. 

It has been urged that the complaint proceeds only upon the 
allegation of a false representation, and does not aver a fraudulent 
concealment, but no such objection was taken upon the trial. If 
such an objection had been raised, it would have been within the 
discretion of the court to allow an amendment of the complaint. 

It is apparent from the amount of the verdict that the jury 
allowed damages for the expenses incurred by the plaintiff for 
solicitors’ fees and accountants’ charges, and also to some extent for 
the loss of profits. The complaint does not allege special damages, 
and the objection by the defendant to a recovery for the item ex- 
pended for solicitors’ and accountants’ charges was put upon that 
ground. This objection was well taken. General damages are 
such as necessarily result from the injury complained of, and may be 
recovered without a special averment in the declaration. But such 
damages as, although the natural, are not the necessary, result of 
a wrong or breach of contract, are special, and must be stated in 
the declaration. Roberts v. Graham, 6 Wall. 578; Vanderslice 
v. Newton, 4 N. Y. 130. 

We are also of the opinion that the jury should have been in- 
structed to disallow any damages arising from the loss of expected 
profits. The plaintiff had not entered into any binding contract 
with the members of the syndicate by which he would have had 
any right of recourse against them in case of their failure or re- 
fusal to procure the capital for the corporation, nor, so far as ap- 
pears by the evidence, had the transaction with them taken any 
such definite or obligatory form as to preclude him from receding 
from it, and making new arrangements with others. The fruition 
of the scheme was wholly dependent upon the raising of the capital 
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necessary to enable the corporation to take over the property. It 
was therefore merely a matter of conjecture whether he would have 
realized any profits. It is not enough that the damages which may 
be recovered for a wrong or breach of contract are proximate, in 
the sense that they are such as the wrongdoer must have con- 
templated as the probable consequence of his misconduct; they must 
also be certain, in the sense that they are not problematical. 
Speculative and merely possible damages are not recoverable. 

Inasmuch as, upon the findings of the jury, the plaintiff was 
clearly entitled to a verdict for the sum of $5,000, with interest 
from April 28, 1892, and the erroneous rulings upon the trial were 
only injurious to the defendant to the extent that additional dam- 
ages were allowed by the jury, the case is a proper one for permit- 
ting the defendant in error to remit the excessive recovery. Bank 
v. Ashley, 2 Pet. 327. If the plaintiff chooses to remit, the judg- 
ment will be affirmed; otherwise, it must be reversed. 

The judgment is reversed, unless, within 20 days, the defendant 
in error enters a proper remittitur, and pays the costs of the writ 
of error; and, if he does so, the judgment will be affirmed. 


(57 Fed. 375, — U. S. App. —.) 
McCRACKEN et al. v. ROBISON. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


1. CorPporaTions—ConTracts BY DrrEcToRS WHO Own ALL THB Stock — Lz- 
GALITY. 

Directors who own all the stock of a corporation are not within the 
rule prohibiting persons in a fiduciary relation from contracting for their 
own advantage in the name of the beneficiaries, and a contract so made 
by them {is not invalid as against public policy. 


% EvIpDENCE—ERRONEOUs ADMISSION CURED — BEsT EVIDENCE SUBSEQUENTLY 
PRODUCED BY OBJECTING PARTY. 

Where the issue is as to the real ownership of railway stock, any error 
committed in permitting plaintiff to give orally the names of all the orig- 
inal subscribers, and to show that subscriptions made in the name of 
certain persons were in fact made for and paid by others, is cured when 
defendants themselves produce the subscription book. 


8. SameE—RELEVANCY—MATTER NOT ALLEGED. 
In an action to recover on a contract for the construction of a railroad, 
evidence as to alleged false representations, which are not averred in the 
pleadings, should be excluded. 


In Error to the Circuit Court of the United States for the South- 
‘ern District of New York. 

At Law. Action by Willard F. Robison against William V. 
McCracken and others for breach of a railway construction contract. 
Verdict and judgment for plaintiff. Defendants bring error. Af- 
firmed. 

For decision on motion for new trial, see 52 Fed. Rep. 726. 


M. L Southard, for plaintiffs in error. 
Rush Taggart, for defendant in error. 
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Before WALLACE and LACOMBE, Circuit Judges. 


WALLACE, Circuit Judge. The plaintiffs in error were defend- 
ants in the court below. On the trial the jury rendered a verdict 
for the plaintiff. The principal assignment of error presents the 
question whether the promise upon which the action was founded 
was void because of an anlawful consideration. The suit was 
brought to recover of defendants a share of the profits made in 
building a railroad for the Toledo, Saginaw & Muskegon Railway 
Company. The nominal plaintiff really represented four persons,— 
Robison, Jr., Ashley, Baker, and Cummings. These four persons 
were the promoters of the enterprise for building a railroad from 
Muskegon to Ashley, in the state of Michigan. One Mason was 
associated with them to some extent, and insists that he was to 
be interested to the extent of one-fifth of any profits they might 
derive from it. These persons organized the railway company, 
subscribed for the proportion of stock required as a preliminary 
by the laws of Michigan, and made themselves and some of their 
friends directors. They procured rights of way and local aid in the 
form of donations of land or money to the enterprise, and with 
such assistance and their own moneys undertook to furnish the 
roadbed and the cross-ties for the whole road, ready for laying the 
track and completing the superstructure. They then entered into 
a contract in the name of the railroad company with the defendants 
to complete the building of the railroad and equip it ready for 
business. By this contract the defendants were to have all the 
capital stock of the corporation and the whole issue of its first 
mortgage bonds for building the railroad. Contemporaneously 
the promoters entered into another contract in the name of the 
plaintiff with the defendants by which the latter agreed that if 
the provisions of the first contract were carried out the plaintiff 
should receive one-half the net profits realized by them from the 
proceeds of the sale of the stock and bonds after reimbursing them- 
selves for the cost of completing and equipping the railroad. After the 
road had been built and equipped, but before the bonds had been 
sold, the defendants agreed to pay the plaintiff in notes and money, 
and the plaintiff agreed to accept $150,000 in full payment and dis- 
charge of all claims against the defendants under the second con- 
tract. This action is founded upon that promise, and is brought to 
recover the balance remaining unpaid of the $150,000. 

It is insisted for the defendants that, because the promoters were 
directors of the railroad company at the time the contracts for the 
building of the road and the division of the profits were made, the 
latter contract was illegal, and against public policy, and did not 
afford a good consideration for the subsequent promise upon which 
the action is brought. They invoke the rule which forbids fiducia- 
ries to make contracts or engage in transactions in which their 
private interests may conflict with the interests of their principals, 
and contend that a contract made for a corporation by its directors 
with a view of obtaining a private advantage for themselves at the 
expense a the corporation is not only voidable at the election of 

v.6c.c.a.—26 
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the corporation as fraudulent, but is unlawful, as contrary to public 
policy. We fail to see how the doctrine which is invoked has any 
application to the facts of the present case. Treating the two 
contracts as one transaction, conceived for the purpose of enabling 
the promoters to make a profit out of the construction of the rail- 
road, we fail to see how the public, or third persons, were to be 
injuriously affected, or could have any just reason to complain. 
The promoters were not acting as fiduciaries, except perhaps as 
they had impliedly promised to use the aid which had been donated 
towards the building of the road. It is not pretended that they did 
not use the donations legitimately. Certainly the contracts did not 
contemplate any misapplication of them. The promoters were to 
furnish the roadbed upon which the defendants were to build the 
superstructure. This they did, using not only what moneys -were 
donated to them, but a considerable amount of their own. When 
they entered into the contracts they owned the corporation and all 
its stock, and represented only themselves. While directors in 
name, they were principals in fact. The corporate organization 
was the machinery which they had brought into existence for carry- 
ing out the enterprise. If they had seen fit, they might have built 
the road themselves, and sold the stock and bonds, and kept the 
proceeds, and no one could have successfully challenged their 
right to do so. Instead of building the road themselves, and 
realizing all the profit they could from the sale of the stock and 
bonds, they preferred to contract with the defendants to accom- 
plish the same general result. If it was an improvident arrange- 
ment, they were the only losers. If it was calculated to defraud 
anybody, they were the only possible victims. A quite similar 
state of facts was considered in the case of Barr v. Railroad Co., 125 
N. Y. 268, 26 N. E. Rep. 145, and the court used the following lan- 


guage: 


“All the stock and bonds were issued in payment for the construction of 
the railroad, and were taken by a syndicate of persons who assumed the con- 
tract for the work. It is true that the syndicate was made up of members of 
the board of directors, but, as the members of the syndicate were practically 
the company, and composed the whole number of stockholders, there was no 
one to object, and the manner in which they chose to divide up their interests 
in the proprietorship of the corporation and to represent them in shares con- 
cerned only themselves. No principle of law forbade the company agreeing 
to pay for the construction of its railroad in the way or in the amount it did. 
If the company’s directors were interested in the work and profits of con- 
struction, and evaded a direct contract through the form or device of an in- 
termediary contractor, that was a matter for the company or for its stock- 
holders to take hold of. But the stockholders and members of the syndicate 
were the same persons, and, however wrong the transaction might be if 
other persons were concerned, here no injury was effected to any one inter 
ested in the corporation.” 


The defendants, by confounding names with things and form 
with substance, have built up a theory to shelter themselves from 
performing their own part of the contract which is as unsound as 
their own conduct is dishonest. There was no error in the refusal 
of the trial judge to instruct the jury as requested by the defend- 
ants that the promise sued upon was void. 
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The conclusions thus reached dispose of all the assignments of 
error which have been argued at the bar, except some with respect 
to the admission of evidence. The plaintiff was permitted to give 
the names of all the original subscribers for the stock of the cor- 
poration, and to show that the subscriptions which were made 
in the names of persons other than the promoters were in fact made 
for the promoters, and the payments therefor were made by them. 
If there was any error in admitting this testimony against the ob- 
jection of the defendants that the subscription book was the best 
evidence, that error was cured when, at a later stage of the trial, 
the defendants themselves produced the subscription book. It was 
entirely competent to show that some of the subscribers were 
merely the agents of the promoters. Error is also assigned be- 
cause of the exclusion of certain evidence offered by the defendants 
for the purpose of showing what representations were made to them, 
prior to the execution of the construction contract, concerning the 
resources possessed by the railway company to enable it to perform 
its part of the contract, and to show that the defendants relied on 
these representations. There was no averment in the answer that 
the defendants were induced to enter into that contract by any mis- 
representation, and the evidence was apparently offered only for the 
purpose of raising an issue which was not tendered a the pleadings. 
We think it was properly excluded. 

The judgment is affirmed. 





(57 Fed. 378, — U. S. App. —.) 
TEXAS & P. RY. CO. v. ROGERS. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 120. 


1. FEDERAL CouRT8s—JURISDICTION—CITIZENSHIP—* RESIDENCE. ” 

Where federal jurisdiction depends upon the diverse citizenship of the 
parties, such diversity must appear affirmatively in the record; and it is 
insufficient if diversity of “residence” only appears. Telephone Co. v. 
Robinson, 1 C. C. A. 91, 48 Fed. Rep. 769, followed. 

2. MASTER AND SERVANT— DEFECTIVE APPLIANCES—PATENT DEFECTS. 

A servant cannot recover against his master for personal injuries re- 
sulting from patently defective appliances. 

8. SAME. 

If a master employs an insufficient number of men to hoist a timber to 
a bridge which he is repairing, this is a patent defect, and an employe in- 
jured in consequence thereof cannot recover. 

4. SAaME—FELLOW SERVANTS—WHO ARE. 

A laborer, acting as temporary foreman of a bridge gang, but at the 
same time actually assisting in the labor, is a fellow-servant of the other 
members of the gang, and one of them who is injured by his negligence 
cannot recover against the common master. 


In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

At Law. Action by Thomas G. Rogers against the Texas & Pa- 
cific Railway Company to recover damages for personal injurics 
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sustained while in its employment. There was a verdict for plain- 
tiff, and, from the jadgment entered thereon, defendant brings er- 
ror. Reversed. 


Statement by PARDEE, Circuit Judge: 


Thomas G. Rogers, defendant in error, instituted his action against the 
Texas & Pacific Railway Company, plaintiff in error, in the court below, 
and in his original petition as to jurisdiction alleged as follows: “Your peti- 
tioner, Thomas G. Rogers, who resides in Miller county, Ark., complaining of 
the Texas & Pacific Railway Company, a corporation created and existing by 
virtue of the laws of the state of Texas, with an office and local agent at 
Jefferson, Tex., to wit, one Charles E. Ide, respectfully represents,” ete. 
Afterwards he filed a second amended original petition, and therein alleged 
as follows: “Now comes the plaintiff, and by leave of the court tirst had 
and obtained, and files this, his second amended original petition, in lieu of 
his original petition filed on the 25th day of February, 1891, and his first 
amended original petition filed herein on the itth day of September, 1891, 
and complaining of the defendant, the Texas & Pacific Railway Company, a 
corporation created and existing under and by virtue of the laws of the 
state of Texas, respectfully represents and shows to the court that hereto- 
fore, to wit, on or about the 22d of June, 1890, plaintif was at work for 
said defendant company at and near Stawn, on the line of the defendant’s 
railroad in Palo Pinto county, Tex., with what is known as the ‘gang,’ assist- 
ing in the building and repairing of bridges for said defendant company as a 
day laborer, and under the direction and control of one Lewis Sullivan, who 
was the acting foreman of the said bridge gang, and the agent of the said 
defendant company. That while so engaged at work, under the control and 
direction of the said foreman as aforesaid, and while attempting with others 
of the said gang to hoist from the ground below to the bridge above a large 
and heavy piece of bridge timber, plaintiff was knocked off the said bridge 
by the said timber, in consequence of the timber being so heavy that it could 
not be handled by the small number of men who were directed to raise the 
same, and in consequence of the further fact that there were no means of 
securing the said timber after one end thereof had been raised to the top of 
the bridge, and there were no such appliances as were necessary for the per- 
formance of the work at which this plaintiff and other persons were en- 
gaged at the time of the injury as aforesaid. That the force of hands em- 
ployed at this work was also insufficient for the safety of this plaintiff and 
the other employes; and that the said foreman was unskilled and unfitted 
for the place; and that the defendant company was negligent in the failure to 
provide safe and suitable appliances for the performance of the work at 
which they were engaged at that time; and that, in consequence of the said 
negligence of the said defendant company in not providing a sufficient force 
and suitable appliances for the performance of the said work, and in the 
Selection and employment of incompetent foreman to control and direct the 
Same, the plaintiff was knocked off the high trestle or bridge, and suffered 
serious and painful and permanent injuries, mashing, bruising, and lacerating 
his leg, dislocating his ankle, and otherwise injuring this plaintiff, so that 
he was unable to walk or to move about without the use of crutches for 
the space of about four months, and wholly unable to do or perform any 
kind of manual labor for the period of six months, after the said 
Plaintiff further shows that said injuries also extended to his shoulder and 
back, and that he suffered great physical pain and mental anguish, and that 
his ability has been greatly impaired by the injuries complained of to make a 
living at his occupation or otherwise. That his said injuries were all caused 
as afuresaid by the said neglizence, acts of omission and commission, herein- 
before complained of, and without fault or contribution on the part of the plain- 
tif. Plaintiff further shows to the court that, while the timber by which plain- 
tiff was hurt was being hoisted to the top of the bridge as before stated, thart 
there came in sight a train, and the foreman ordered the men at work on 
the timber to hurry up, as the train was coming; and that, while they were 
so attempting to get said timber out of the way of the train, the accident 
happened by which plaintiff was injured as afcresaid; and by reason of said 
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injuries, and all occasioned by the said negligence of the said defendant, 
plaintiff has been damaged in, to wit, the full sum of ten thousand dollars 
as actual damages, and for this sum he prays judgment, as in his original 
petition.” 

To the said second amended original petition, the defendant filed the 
following answer: “Now comes the defendant in above cause and demurs 
to plaintiff's petition, and says same shows no cause of action. (2) Defend- 
ants deny each and every allegation in plaintiffs petition, and say they are 
not guilty of the wrongs charged against them. (3) Defendants say that the 
negligence, if any, that caused this injury to plaintiff, was the negligence 
of those persons working with plaintiff, and who were his fellow servants, 
and for whose negligence the defendant is not liable. (4) Defendants say 
that, if plaintiff ever had any cause of action, the same accrued more than 
one year before the filing of plaintiff's amended petition, and all cause of 
action as set forth in said amended petition filed herein is barred by the law of 
Hmitation of one year, wherefore plaintiff cannot recover. And the de- 
fendant further says that plaintiff himself was negligent, in this: he got upon 
the bridge and passed (sic) pressed on the piece of timber, and caused it 
to fall and injure him, which contributed to his injury.” 

On the trial the evidence was all reduced to writing, and at the close the 
judge charged the jury on the law of the case as follows: ‘“(1) It is the 
duty of the railway company to furnish its employes with reasonably safe 
means and instrumentalities with which to perform their labors. (2) It is 
also their duty to provide and furnish a sufficient number of hands to as- 
sist the employes to perform their labor so as to make it reasonably safe for 
the laborer. (3) If you believe that the defendants failed to furnish reason- 
ably safe means and instrumentalities for Rogers to perform his work, or if 
the defendant failed to furnish and provide a sufficient number of hands 
to assist Rogers in performing his work, then, in either case, the defendant 
would be guilty of negligence, and plaintiff can recover. (4) But, if the plain- 
tiff knew the means furnished were not proper and sufficient, then he cannot 
recover for any insufficiency in the means furnished. (5) If the defendant 
knew there were not sufficient hands to assist him, then he cannot recover 
for any want of sufficient hands. (7) If the foreman Harris was at the 
bridge, superintending the work, then Sullivan would be a fellow servant 
with Rogers, and plaintiff could not recover for any negligence of Sullivan. 
($) If Harris was not present at the bridge, and Sullivan was there super. 
intending the work, and had authority to superintend the work in Harris’ 
absence, then Sullivan would not be a fellow servant, and the plaintiff can 
recover for Sullivan’s negligence in anything he did in supervising the work, 
but could not recover for the negligence of Sullivan in performing the work 
of an ordinary laborer.” 

The defendant in the court below (plaintiff in error here) then asked the 
court to charge the jury as follows: “The jury are charged that the evidence 
shows Rogers to have been guilty of negligence which contributed to his 
injury. Therefore plaintiff cannot recover. You will therefore find for the 
defendant. The jury are charged that in this case the man Sullivan was a 
fellow servant with Rogers, and therefore the plaintiff cannot recover for 
any negligence of Sullivan. The court refused to give said charges, and 
the defendant excepted then and there to the refusal of each of said charges.” 

From an adverse verdict and judgment in the sum of $429, the case has 
been brought to this court for review, upon the following assignment of 
errors: ‘(1) The circuit court erred in refusing the following charge, asked 
by the defendant: ‘The jury are charged that the evidence shows Rogers 
to have been guilty of negligence which contributed to his injury. There- 
fore plaintiff cannot recover.’ (2) The court erred in refusing the following 
charge: ‘The jury are charged that in this case the man Sullivan was a 
fellow servant with Rogers. Therefore the plaintiff cannot recover for any 
negligence of Sullivan.’ ”’ 


T. J. Freeman, for plaintiff in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 
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PARDEE, Circuit Judge, (after stating the facts.) We are com- 
pelled to reverse and remand this case because the jurisdiction of 
the circuit court does not appear of record. Telephone Co. v. Rob- 
inson, 1 C. C. A. 91, 48 Fed. Rep. 769. As, however, we are advised 
that by proper amendment the jurisdiction can be shown, we deem 
it proper, in view of a new trial, to shortly consider the assignments 
of error. 

The first charge asked by the plaintiff in error and refused by the 
court was, in effect, equivalent to asking the court to instruct the 
jury to find for the defendant. The transcript purports to contain 
the entire evidence offered on the trial, and that evidence shows 
that, if the railway company failed to furnish proper appliances to 
perform the work in question to such an extent that said appliance 
might be declared defective, the defect was a patent one, and clear- 
ly to the knowledge of the defendant in error. In our opinion, the 
evidence does not show that an insufficient number of employes was 
furnished to assist in the work, but, if a sufficient number was not 
furnished, that also was a patent defect. “A servant is bound to 
see patent and obvious defects in appliances furnished him, and 
assumes all patent and obvious risks, as well as se incident to 
the business; and where he knows or ought to know of the defect 
in the appliances, and continues to work with the same, and re- 
ceives injuries therefrom, he is treated as being guilty of contribu- 
tory negligence, and cannot recover.” Wood, Ry. Law, § 379; and 
the authorities there cited fully sustain this proposition. “The 
servant, in order to recover for defects in the appliances in 
business, is called upon to establish three propcsitions: (1) That 
the appliance was defective; (2) that the master had notice thereof 
or knowledge, or ought to have had; (8) that the servant did not 
know of the defect, and had not equal means of knowing with the 
master.” Id. § 386. 

The second assignment of error we consider well taken. The ef- 
fect of the charge given by the court was that Sullivan, the tem- 
porary boss of the bridge gang, although a laborer, and actually as- 
sisting at the time that defendant in error was injured, was not a 
fellow servant with the defendant in error. Under the evidence in 
the case, and under the law as declared by the supreme court of 
the United States in Railroad Co. v. Baugh, 18 Sup. Ct. Rep. 914, as 
well as under the decisions of the supreme court of the state of 
Texas, (see Dallas v. Railway Co., 61 Tex. 196; Railway Co. v. 
Rider, 62 Tex. 267; Railway Co. v. Harrington, Id. 597; Railway 
Co. v. Watts, 63 Tex. 549; Railway Co. v. Welch, 72 Tex. 298, 10 8. 
W. Rep. 529,) we are of the opinion that this was erroneous, and 
that the defendant railway company (plaintiff in error) was entitled 
to the charge asked and refused, to wit: 

‘If the defendant in error was injured by the negligence of Lewis Sullivan, 
it was the act of a fellow servant, engaged in the same line of employ- 
ment, and for which the company would not be liable.” 

We notice, further, in this case, that there was error in awarding 
costs in favor of the plaintiff in the court below. Rev. St. U. B. $ 
968. 
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The judgment of the circuit court is reversed, and the case is 
remanded, with instructions to dismiss the suit, unless, by proper 
amendment, the jurisdiction of the circuit court is made to appear 
of record. 





(57 Fed. 394, — U. S. App. —.) 
MAGONKEHE, Collector, v. AMERICAN TRADING CO. 
(Circuit Court of Appeals, Second Circuit. December 6, 1892.) 
No. 15. 


Customs Doties—TariFrF Act oF Marca 8, 1883—ParerR SCREENS — CLASSIFI- 
CATION. 

Screens imported during the year 1888, which were composed of paper, 
as their component material of chief value, and of wood and metal, which 
were used on the floors of dwelling houses, or other places, to intercept 
heat, light, or moving air, or to conceal portions of rooms or objects, and 
which were then known in trade and commerce of this country 
as “paper screens,” were not dutiable at the rate of 40 per cent. ad 
valorem, as screens, under the provision for “all other mats not ex- 
clusively of vegetable material, screens, hassocks, and rugs,” contained 
in Schedule X, entitled, “Wools and Woolens,” of the tariff act of March 
3, 1883, (22 Stat. 510,) but were dutiable at the rate of 15 per cent. ad 
valorem, under the provision for “Paper, manufactures of, or of which 
paper is a component material, not specially enumerated or provided for 
in this act,” contained in Schedule M, entitled “Books, Papers, etc.,” of 
the same act. 


In Error to the Circuit Court of the United States for the Southern 
District of New York. 

At Law. Action by the American Trading Company against 
Daniel Magone, collector of the port of New York, to recover duties 
paid under protest. There were verdict and judgment for plaintiff, 
and defendant brings error. Affirmed. 


During the year 1888 the American Trading Company, the defendant in 
error, made three importations of screens from Japan into the United States, 
at the port of New York. These screens were classified for duty as “screens,” 
under the provision for “screens” contained in Schedule K of the tariff act of 
March 3, 1883, (22 Stat. 510; Tariff Ind., New, par. 378,) and duty was exacted 
thereon, of the defendant in error, at the rate of 40 per cent. ad valorem, by 
Daniel Magone, the plaintiff in error, as collector of customs at that port. 
Schedule K, entitled “Wools and Woolens,” after providing for wools and 
hairs, and manufactures of wools, worsteds, and hairs, including various 
kinds of carpets or carpetings, and all druggets and bockings, provides 
(Tariff Ind., New, par. 378) that “carpets and carpetings of wool, fiax, or cot- 
ton, or parts of either or other material, not otherwise herein specified, forty 
per centum ad valorem; and mats, rugs, screens, covers, hassocks, bedsides, 
and other portions of carpets or carpetings, shall be subjected to the rate of 
duty herein imposed on carpets or carpeting of like character or description; 
and the duty on all other mats, not exclusively of vegetable material, screens, 
hassocks, and rugs, shall be forty per centum ad valorem.” The defendant 
in error duly protested against this classification and this exaction, claiming 
in its protests that these screens were dutiable at the rate of 15 per cent. ad 
valorem, as “manufactures of paper, or of which paper is component mate- 
rial, not specially enumerated or provided for,” under the provision for such 
manufactures contained in Schedule M (entitled “Books, Paper, etc.) of the 
aforesaid tariff act, (22 Stat. 510; Tariff Ind., New, par. 388.) The defendant in 
error made due appeals, as prescribed by law, and, within 90 days after 
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adverse decision thereon by the secretary of the treasury, brought this suit 
at law in the circuit court of the United States for the southern district of 
New York to recover all duty exacted on these screens in excess of duty at 
the rate of 15 per cent. ad valorem. These screens were the ordinary mova: 
ble screens, such as are used on the floors of dwelling houses or other 
places to intercept heat, light, or moving air, and protect therefrom persons 
sitting behind them, or portions of rooms, or any other thing that it is desired 
to keep from sight. They were composed of paper, wood, and metal, were 
about 4% feet high, and consisted, some of three, and some of four, folds. 
The value of the metal in these screens was from 15 to 16 per cent. of the 
whole value thereof; the value of the wood, from 20 to 22 per cent.; and the 
value of the paper, from 65 to 62 per cent. At and prior to March 3, 18853, 
screens like these screens were known in trade and commerce of this coun- 
try as “paper screens.” Both sides having rested, counsel for the plaintiff in 
error moved the circuit court to direct the jury to find a verdict for the plain- 
tiff in error as to these screens, on the ground that they were provided for, 
eo nomine, in Schedule K of the aforesaid tariff act of March 3, 1883, (Tariff 
Ind., New, par. 378,) and were therefore promptly subjected by the plaintiff in 
error, as said collector, to duty at the rate of 40 per cent. ad valorem. The cir- 
cuit court refused to direct the jury to find for the plaintiff in error, but, on 
the contrary, directed a verdict for the defendant in error. There was a ver- 
dict and judgment accordingly, and the plaintiff in error sued out this writ 
of error. 


Edward Mitchell, U. S. Atty., and Thomas Greenwood, Asst. U. 
S. Atty., for plaintiff in error. 

Curie, Smith & Mackie, (W. Wickham Smith, of counsel,) for de- 
fendant in error. 


Before WALLACE and SHIPMAN, Circuit Judges. 


PER CURIAM. The plaintiff in error was defendant in the court 
below. The suit was brought to recover duties alleged to have been 
illegally exacted by the defendant, as collector of the port of New 
York, upon certain importations made by the plaintiff in October 
and December, 1883. The importations were the ordinary movable 
screens, such as are used on the floors of dwelling houses or other 
places to intercept heat, light, or currents of air, or to conceal ob- 
jects or portions of the room. They were composed of paper, wood, 
and metal. They were about 4} feet high. Some had three and 
some four folds. The value of the metal in the screens was 
from 15 to 16 per cent. of the whole value thereof; the value of the 
wood, from 20 to 22 per cent.; and the value of the paper, from 62 
to 65 per cent.; and at and prior to March 3, 1883, such screens were 
known in trade and commerce in this country as “paper screens.” 
The collector classified this merchandise for duty under that part 
of Schedule K (“Wools and Woolens”) of the tariff act of 1883 which 
reads as follows: 


“Carpets and carpeting of wool, flax, or cotton, or portions of either or 
other material, not otherwise herein specified, 40 per centum ad valorem; 
and mats, rugs, screens, covers. hassocks, bedsides and other portions of car- 
pets or carpeting shall be subjected to the rate of duty herein imposed on 
carpets or carpetings of like character or description, and the duty on ail 
other mats not exclusively of vegetable material, screens, hassocks and 
rugs shall be 40 per centum ad valorem.” 


The plaintiff duly protested against this classification, claiming 
in its protest that the screens were dutiable under that part of 
Schedule M of the same act at the rate of 15 per centum ad valorem, 
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as “manufactures of paper, or of which paper is a component ma- 
terial, not specially enumerated or provided for.” We conclude. 
that the screens referred to in the paragraph of the wool section, 
as well those “not exclusively of vegetable material,” as all others, . 
are articles ejusdem generis with the other articles named in the 
group. Consequently, we are of the opinion that the importations. 
in question should have been classified as manufactures of paper, 
and that the ruling of the circuit court, directing a verdict forthe- 
plaintiff upon that ground, was ane 
The judgment is affirmed. 





(57 Fed. 398, — U. S. App. —.) 
THE DENNIS VALENTINE. 
LAVERTY et al. v. THE DENNIS VALENTINE. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


No. 12. 
ADMIRALTY—TENDER—Costs. 

A libel for salvage having been filed by the owners of a steam tug in: 
their behalf only, claimants paid into court the full amount claimed by 
libelants, with accrued costs. Held, that libelants, thereafter failing to es- 
tablish a right to more than the amount so paid, were properly charged: 
ble uals accruing subsequent to such payment. 47 Fed. Rep. 664, af- 

rmed. 


Appeal from the District Court of the United States for the- 
District of Connecticut. 

In Admiralty. Libel by James Laverty and others, owners of the 
steam tug Empire, against the steam lighter Dennis Valentine. 
John Ingham and another, claimants, paid the sum of $100, and $50: 
accrued costs, into court. Subsequently, to protect the Valentine 
against further claim, the master and crew of the Empire were 
made parties. A decree was entered awarding to libelants $100,. 
the amount of the tender, with costs accrued at the date thereof, 
less the costs of the claimants accruing after the tender, and giv- 
ing $50 to the master and crew. 47 Fed. Rep. 664. ‘The libelants. 
appeal. Affirmed. 


Josiah A. Hyland, for appellants. 
Jos. F. Mosher, for appellee. 


Before WALLACE and LACOMBE, Circuit Judges. 


PER CURIAM. Although the awards may be moderate in: 
amount, we find no such violation of just principles, or clear and 
palpable mistake, or departure from the path of authority, as. 
would warrant an increase thereof by this court. The libel as- 
originally filed was that of the owners of the steam tug only. It 
does not even contain the general clause, “for themselves and 
others interested,” etc. The claimants’ payment into court of $100: 
for services of the steam tug and $50 accrued costs was, therefore,. 
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a tender of the full amount of the claim advanced against them 
up to the date of such tender, and the decree of the district court 
correctly awarded against the libelants all costs accruing subse- 
quent thereto, their subsequent litigation having failed to estab- 
lish their right to recover more than the amount of claimantg’ offer. 
The appeal on this branch of the case is frivolous. Decree affirmed, 
with costs of this court. 





(57 Fed. 399, — U. S. App. —.) 
THE EXE. 
WILLIAMS v. THE EXE. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


SHIPPING—DANGEKRS OF NAVIGATION. 

Where a stanchion sufficient to resist the pressure of much heavier car- 
goes on previous voyages gave way from the pressure of a comparatively 
light cargo on a voyage during which dangers of navigation were encoun- 
tered, which dangers had been excepted in the bill of lading, the inference 
is not of a defect in the stanchion, but of injury from the excepted dan- 
gers. 


Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel by Williams against the steamship Exe 
for damage to cargo. The district court rendered a decree for 
libelant. 52 Fed. Rep. 155. Claimant appeals. Reversed. 


J. Parker Kirlin, for appellant. 
Sidney Chubb, for appellee. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


WALLACE, Circuit Judge. This is a suit to recover damages 
against the steamship because of the nondelivery in proper condi- 
tion of certain teas, shipped on the steamship at the port of Hiogo, 
Japan, for transportation to the port of New York, under a bill 
of lading of which the libelant became the assignee. The bill of 
lading contained a clause exempting the steamship from liability 
“for all and every the dangers and accidents of the seas and navi- 
gation, of whatever nature or kind.” The teas were injured by 
sea water, which during the voyage entered the hold where they 
were stored; and the answer asserts that the failure to deliver 
them in proper order was caused by the dangers and accidents of 
the seas and navigation. The district court decreed in favor of 
the libelant. The decision proceeded upon the ground that the 
damage was caused, not by dangers of navigation, but because 
of the insufficiency of the interior structure of the vessel to protect 
the cargo from water damage. 

The facts disclosed by the record are these: The teas were stored 
in one of the holds of the steamship, which was located above the 
ballast tank, and which was supposed to be a water-tight compart- 


THE EXE. 411 


ment. The water which injured them entered the hold from the 
ballast tank, through a hole caused by the giving way of a bolt. 
Extending from the floor to the roof of the hold was an iron stan- 
chion, 14 or 2 inches in diameter. It was used as one of the sup- 
ports for shifting-boards when grain was carried, to prevent the 
cargo from shifting. It rested at the roof and at the floor of the 
hold in an iron socket. The socket at the floor was formed with 
two lugs, through each of which a screw bolt passed through the 
iron floor of the hold into the iron roof of the ballast tank, thus 
securing the socket to the floor. When the cargo was unloaded 
at New York, it was found that this stanchion had an abrupt 
bend at a short distance above the socket. One of the lugs of the 
socket was broken off. One of the bolts was broken in two, and 
the other bolt was so loose as to play up and down through the 
floor of the hold and the roof of the ballast tank. Part of the 
broken bolt remained firm in its bearings, but the other bolt had 
become worn to such an extent as to allow the water to pass around 
it from the ballast tank to the hold. The tea boxes near the stan- 
chion were somewhat battered, and one, which was in contact 
with it, was considerably broken. There had been no shifting 
of the cargo. 

There is no direct evidence about the condition of the stanchion 
fastenings at the beginning of the voyage, as no special examina- 
tion of them seems to have been made. It is shown, however, that 
at that time the stanchion was not bent. The steamship was a 
first-class all steel vessel, only four years old. There had been 
no leak on previous voyages, and the floor of the hold was dry 
when the teas were put in, and subsequently, when other cargo 
for the voyage was put in. The voyage occupied nearly three 
months, and on several occasions severe weather was encoun- 
tered. Extracts from the log read as follows: 

“August 22d. Steamer rolling very heavily, and at times making heavy 
plunges. August 23d. Very high, confused sea. Steamer rolling very heav- 
ily.” “September 3d. Steamer pitching heavily at times.” “September 5th. 


Steamer plunging heavily. Shipping water on deck over all.” “September 
23d. Steamer rolling heavily. Shipping water on deck fore and aft.” 


Similar entries appear in the log from time to time until as 
late a date as October 28th. From the description of the appear- 
ance of the cargo in the hold, and the rust upon the fracture of 
the broken bolt, it is inferable that the mishap occurred during 
the earlier part of the voyage. 

Upon this evidence, we think the libel should have been dis- 
missed by the district court, and the steamship exonerated. Un- 
doubtedly, in every contract for the carriage of goods there is an 
implied engagement on the part of the carrier to furnish safe and 
suitable means of transportation, and, in the case of a carrier 
by ship, to supply a ship which is not only seaworthy, but is also 
reasonably fit to carry the cargo stipulated for in the bill of lading. 
It is also elementary law that a carrier by vessel cannot escape 
liability for the loss or injury of goods during transportation through 
dangers of navigation caused by his own previous default, not- 
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withstanding an exception in the bill of lading from liability for 
sea perils. So, if the damage to the cargo in the present case, 
though immediately caused by a danger of navigation, would not 
have been incurred if the steamship had been in a reasonably fit 
condition to resist the escape of water from the ballast tank into. 
the hold, the libelant should recover, notwithstanding the exempt- 
ing clause. Our dissent from the conclusion of the court below 
proceeds upon a different view of the effect of the evidence to that 
taken by the learned district judge. In his opinion, after stating, 
in substance, that the pressure of the comparatively light cargo 
against the stanchion during the motion of the ship would not 
have been sufficient to bend the stanchion, the learned judge said: 

“In my judgment, the damage proceeded from either the original insufficient 
strength of the stanchion, or from its bad condition or bad fastenings at the 
commencement of the voyage.” 

Inasmuch as the stanchion had been sufficient to resist the pres- 
sure of much heavier cargo on previous voyages, and as no evidence 
tending to show any original fault in the structure was given, the 
suggestion that it might have been originally of faulty construc- 
tion must be rejected. Indeed, it is not contended by the counsel 
for the libelant that there was any original defect in the stanchion, 
either of principle or in detail of construction, but the contention 
is that the bolt which became loose was old and worn, and gave 
way when the stanchion was not subjected to any unusual strain. 
If the bolt was thus insufficient, there was a breach of the implied 
warranty of the carrier, and the loss is to be attributed to that 
cause, and not to a danger of navigation. Whether it was or was 
not is the real question of fact in the case. 

The fact that this stanchion, an iron rod, 14 or 2 inches in diam- 
eter, located where it was not exposed to the impact of any heavier 
object than a lot of chests of tea, and in apparent good order at 
the beginning of the voyage, was found at the end of the voyage 
bent in the manner described, is most persuasive. It could not 
have been thus bent except by some unusual and extraordinary 
strain or wrench. Unless the strain or wrench was caused by 
some sudden or violent straining of the vessel on some of the oc- 
casions when she was plunging and rolling heavily, or by the pres- 
sure of the cargo which yielded and surged with the surging of 
the ship, or by a combination of these conditions, the cause of it 
cannot be explained or even conjectured. The force that could so 
bend the stanchion would be sufficient to break the lug, and it 
is altogether probable that the same strain which bent the stan- 
chion broke the lug and the bolt passing through that lug. If 
the broken bolt was the first to give way, it is not strange that 
the increased tension upon the other during the subsequent rough 
weather of the voyage should have started it, and worn away the 
screw threads. The giving way of a defective bolt would not ac- 
count for the bend in the stanchion. We regard it as altogether 
more probable that the bolt gave way, not because it was loose 
and worn, and unable to meet the strain to which it was ordinarily 
exposed, but because it encountered an extraordinary strain. We 
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conclude, therefore, that the primary cause of the loss was the 
excepted cause,—the violent seas, which set in motion the train 
of events that resulted in the entrance of the water into the hold 
and the injury of the cargo. We find nothing in the proofs to 
justify the contention for the libelant that those in charge of the 
steamship were negligent in not seasonably discovering the water, 
and removing it from the hold. 

The decree is reversed, and the cause remanded, with instructions 
to dismiss the libel, with costs of the appeal and of the district 
court. 





(57 Fed. 422, — U. S. App. —.) 
TEXAS & P. RY. CO. v. GENTRY et al. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No, 124. 


1. sees Courts — CIRCUIT COURT OF APPEALS— AFFIRMANCE BY DIVIDED 
JOURT. 


Where one judge of the circuit court of appeals is disqualified, and the 
other two are divided in opinion, the decision below must be affirmed. 


2 SaME—PRAcTICE—REARGUMENT. 
In such case, where the cause is one in which the judgment of the circuit 
court of appeals is not “final,” it is not necessary for that court to order 
a reargument before a full bench, nor proper to certify questions to the 
supreme court for instructions. 


In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

At Law. Action by May Gentry, Olive Lee Gentry, Thomas M. 
Gentry, and Mary A. Gentry against the Texas & Pacific Railway 
‘Company, a corporation created by act of congress, for negligence 
causing the death of Louis D. Gentry. Verdict and judgment for 
plaintiffs. Defendant brings error. Affirmed. 


T. J. Freeman, (W. M. Alexander, Wm. H. Clark, and W. L. Hall, 
-on the brief,) for plaintiff in error. 
Chas. J. Evans, for defendants in error. 


Before PARDEE, Circuit Judge, and LOCKE, District a 
McCORMICK, Circuit Judge, recused. 


PER CURIAM. The judges being divided in opinion, the judg- 
ment of the circuit court is necessarily affirmed. The case being 
one in which the judgment of the circuit court of appeals is not 
final, it is not deemed necessary to order a reargument before a 
full bench, nor proper to certify questions to the supreme court 
for instruction. Judgment affirmed, with costs. 
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(57 Fed. 423, — U. S. App. —.) 
THE WHISPER. 
AIKEN et al. v. SMITH. 
(Circuit Court of Appeals, Fifth Circuit. June 13, 1893.) 
No. 139. 


1. Costs—Set-OrF— ADMIRALTY APPEALS. 

On an appeal in admiralty, the circuit court of appeals reversed a de- 
cree for libelant, and directed a decree in his favor for a smaller sum, with 
the costs of the district court, but condemned him to pay the costs of the 
circuit court of appeals. Held, that costs in the appellate court could not 
be set off against the unpaid costs of the district court, to such an extent 
as to prevent the officers of the district court from collecting from the 

_ Claimant their fees earned in the cause. 
2. SaME—OWNERSHIP OF CosTs—COURT OFFICERS. 

Under Rev. St. § 823, taxable costs earned by clerks, marshals, com- 
missioners, and proctors are their individual property, and not that of 
the parties to the cause in which they have been earned. 

8. SamE—ErFrFecr oF STATE STATUTES. 

The fact that Rev. St. § 857, provides that the fees of court officers 
shall be recovered in like manner as the fees of officers in the state courts, 
will not make applicable to the federal courts sitting in New Orleans a 
special state statute applying only to the parish of Orleans, and which 
establishes a practice different from the general law of the state. 


Appeal from the District Court of the United States for the 
Eastern District of Louisiana. Affirmed. 


John D. Grace, for appellants. 
Richard De Gray, for appellee. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge. The appellee, Charles Smith, libeled 
the steamboat Whisper on account of injuries sustained and for 
wages. The appellants, Aiken and others, as claimants and own- 
ers of the steamboat Whisper, bonded the steamboat, and con- 
tested the libel. On the hearing the district court rendered judg- 
ment against the steamboat Whisper, and over against the claim- 
ants and their sureties on the release bond, in the sum $506.75. 
The appellants appealed the case to this court, where, on hearing, 
the following decree was entered: 

“On consideration whereof it is now here ordered, adjudged, and decreed 
that the decree of the said district court in this cause be, and the same 
is hereby, reversed, and this cause remanded to said district court, with in- 
structions to render a decree in favor of the appellee and libelant, Charlies 
Smith, for the sum of six and seventy-five one hundredths dollars ($6.75) and 
the costs in that court. It is further adjudged and decreed that the appellee, 
Charles Smith, be condemned to pay the costs of this cause in this court 


and the costs of appeal for which execution may be issued out of said district 
court.” See 4C. C. A. 654, 54 Fed. Rep. 896. 


The proper mandate was awarded in this court, and the same 
filed and entered in the district court on the 24th day of February, 
1893. On February 28th, the proctor for the appellants, suggesting 
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to the district court that the said appellants referred to in said 
mandate are justly and legally entitled to retain for their own 
use and benefit, and in part payment of the costs incurred by them 
on appeal, the costs due by them under the terms of said mandate, 
and that compensation takes place to said extent, and that for 
the balance remaining due and unpaid as per statement the 
said appellants are entitled to issue execution against libelant, and 
that the mandate should be so interpreted and construed, obtained 
a rule against the libelant to show cause why a decree should not 
be entered conformable to said suggestion. The district judge 
rendered judgment on said rule March 24, 1893, as follows: 

“The appellate court decreed that the libelant should recover $6.75 damages 
and the costs in this court, and that in that court the appellant should recover 
costs. The question submitted is whether the costs in one court can be set 
off against the damage and costs in the other court. So far as the damages are 
concerned, it is ordered that the costs in the appellate court may be offset 
against the damages; but, the court being of opinion that, so far as the mar- 
shal’s, clerks’, commissioners’, and attorneys’ fees (taxable costs) are con- 
cerned, those officers, by virtue of having earned the costs for which the 
libelant has recovered judgment, respectively have liens upon said judgment 
for the amounts of their respective judgments for the amount of their un- 
paid fees, it is ordered that to the extent to which such fees have been paid 
the said officers the set-off be allowed, and to the extent to which such fees 
have not been paid the said officers the said set-off be refused. No objection 
being made to the power of a court of admiralty to entertain a rule or motion 
for a set-off of Judgment, and that power being conceded, the court does not 
pass upon that question. Judgment rendered March 24, 1893. Judgment 
signed March 29, 1893.” 


Thereafter, on the 31st day of March, 1893, the district court 
entered a formal decree on the mandate of this court in terms in 
strict accordance therewith. From this decree, and the prelim- 
inary one of March 24th, the present appeal is taken, the appellants 
making nine specific assignments of error, but all raising practically 
the same question, to wit, whether compensation should be al- 
lowed between the costs recovered in favor of the libelant in the 
district court and the costs recovered in favor of the claimants 
under the decree of this court to such an extent that the officers 
of the district court are precluded from collecting their fees earned 
in the prosecution of the libel, except as they can be collected from 
the libelant. 

Section 823 of the Revised Statutes provides as follows: 

“The following and no other compensation shall be taxed and allowed: 
To attorneys, solicitors, and proctors in the courts of the United States, to 
district attorneys, clerks of the circuit and district courts, marshals, com- 


missioners, witnesses, jurors, and printers in the several states and ter- 
citories, except in all cases otherwise expressly provided by law.” 


Under this statute the fees of the clerks, marshals, commissioners, 
and proctors are their individual property, and not that of the 
suitors or parties to the cause wherein they have been earned. 
U. 8. v. Cigars, 2 Fed. Rep. 495; The Baltimore, 8 Wall. 392. The 
law was the same prior to the passage of the fee bill of 1853, 
(now section 823 et seq., Rev. St.,) and was so held in Collins v. 
Hathaway, Olcott, 177. The appellants contend that the fees al- 
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‘lowed officers are only taxable and enforceable against the party 
requiring their services, and, if they fail to require prepayment or 
security in advance, they cannot look to the party cast, nor claim 
-any benefit under the judgment or decree rendered in the case; 
particularly if the opposing parties have conflicting demands which 
ordinarily would compensate each other; and they rely on section 
857, Rev. St, which provides as follows: 

“The fees and compensation of the officers and persons hereinbefore men- 
tioned, except thəse which are directed to be paid out of the treasury, shall 


be recovered in like manner as the fees of the officers of the states re- 
spectively for like services are recovered.” 


And they cite Act No. 136 of 1880, Laws of Louisiana, which is a 
‘special law, relating only to some of the courts in the parish of 
Orleans. Without admitting any force to the contention, we 
notice that the law of Louisiana with regard to recovering costs 
is that they are to be paid by the party cast, and the general 
remedy is by execution. Code Pr. arts. 549-552, inclusive; Rev. 
St. La. §§ 750, 751. It is true that in the parish of Orleans an 
exceptional system prevails of collecting costs in advance by the 
use of stamps, to be eventually recovered back if the adverse party 
is cast; but no such exceptional system can have effect in the 
courts of the United States, although these courts happen to sit in 
the parish of Orleans. There is no law nor rule of court which 
causes an Officer to lose his fees by not requiring payment in ad- 
vance. “The assumption that parties obtain personally the costs 
awarded on the decision of the suit in prosecution is essentially 
erroneous. It is so only theoretically. The general decree gives 
costs nominally to a party in the action, but in reality nothing 
passes by it into his hands beyond the reimbursement of witnesses’ 
fees or advances actually made by him to other ends than pay- 
ment of his proctors’ and advocates’ fees. The taxed costs be 
long to them, and their rights thereto will be protected by the 
court against the exercise of any authority over them by the 
party himself to their prejudice.” Collins v. Hathaway, supra. 

For these reasons we approve the ruling of the district judge, 
and we find no error in the decrees appealed from, and the same are 
aflirmed, with costs. 





(57 Fed. 451, — U. S. App. —.) 
ENGLISH et al. v. SPOKANE COM. CO. 
(Circuit Court of Appeals, Ninth Circuit. July 24, 1898.) 


No. 82. 
a. SaLnE—WaRrRRANTY—EVIDENCE. 

Defendant, in Spokane Falls, telegraphed plaintiffs in Omaha: “Wire 
price car strictly fresh eggs, new cases.” Plaintiffs replied: ‘Car fresh 
eggs, 16. Track here for immediate acceptance.” Defendant answered: 
“If eggs strictly fresh, 14 cents. Answer if accepted.” Plaintiffs replied: 
“Offer eggs accepted.” Held, that plaintiffs warranted the eggs to be 
strictly fresh at Omaha, and were not Mable for deterioration naturally 
resulting during transportation. 
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2. SAME. 

Defendant, in Spokane Falls, telegraphed plaintiffs, in Omaha, inquiring 
the price of five car loads of “good potatoes,” and, after some disagree- 
ment as to price, the sale was made, and the potatoes shipped to defend- 
ant. Held, that plaintiffs gave an implied warranty that the potatoes were 
of good, merchantable quality when shipped. 


8. SAME—WAIVER OF WARRANTY. 

Plaintiffs shipped potatoes from Omaha to defendant at Spokane, with 
an implied warranty of their quality when shipped. When they arrived, 
defendant, at its own request, was allowed to inspect them before ac- 
ceptance. Hcld, that the inspection was not a waiver of the warranty. 


4, SamE—REMEDY OF BUYER UNDER WARRANTY. : 

Defendant, on finding the potatoes damaged, could return them, and 
rely on the warranty, or keep them, and dispose of them in good faith, 
und hold plaintiffs responsible for his damages; but it was his duty to 
notify plaintiffs promptly of the defect. 


6. DAMAGES—MBEASURE OF-—PROFITS. 
In such a case the profits defendant would have made on a resale are 
not recoverable as damages. 


In Error to the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

At Law. Action by Paul A. English and Arthur F. English, 
copartners, against the Spokane Commission Company, for pay- 
ments alleged to be due upon a contract of sale. Defendant alleged 
a breach of warranty, and set up a counterclaim. Judgment was 
given for plaintiffs, but a motion for a new trial was granted, 
(48 Fed. Rep. 196,) and judgment thereafter given for defendant. 
Plaintiffs bring error. Reversed. 


Aylett R. Cotton, (H. C. Brome, on the brief,) for plaintiffs in 
error. 

George Turner, (Turner, Graves & McKinstry, on the brief,) for de- 
fendant in error. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


HAWLEY, District Judge. The plaintiffs in error brought this 
action to recover of and from the defendant in error the sum of 
(1) $2,180.20 for goods, wares, and merchandise sold and delivered 
to defendant, consisting of potatoes and cheese; (2) $121.49 expenses 
incurred in preparing the cars in which the potatoes and cheese 
were shipped; (8) $6.80 advanced for defendant; making a total 
of $2,308.49. 

The defendant admits the correctness of these amounts, and 
pleads as a counterclaim thereto (1) damages in the sum of $995.25 
for breach of contract in delivering a car load of strictly fresh eggs 
at the price of 14 cents per dozen; (2) damages for breach of con- 
tract in delivering potatoes, in the sum of $2,325.41; and prayed judg- 
ment for $3,300.66. 

A jury trial resulted in a verdict in favor of the defendant for 
the sum of $992.17. 

The plaintiffs are commission merchants, residing at Omaha, Neb. 
The defendant is a corporation engaged in business as a produce 
and ene merchant at Spokane Falls, Wash. 

v.6c.c.A.—27 
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The contracts between the parties in relation to the eggs and 
potatoes, which are the only articles in dispute, were made by 
telegrams, as follows, viz.: On January 24, 1890, the defendant 
sent a telegram from Spokane Falls to the plaintiffs at Omaha: 
“Wire price on five cars good potatoes in burlap sacks. Car strictly 
fresh eggs, new cases.” On January 25, 1890, plaintiffs sent a 
reply telegram: “Five cars good potatoes, burlap sacks, twenty- 
eight. Car fresh eggs, new cases, sixteen. Track here for im- 
mediate acceptance. Answer.” On January 30, 1890, the de- 
fendant answered:. “If eggs strictly fresh, fourteen cents; pota- 
toes twenty-five cents. Answer if accepted.” January 31, 1890, 
plaintiffs answered: “Offer eggs accepted. Will ship same route. 
Will consider offer potatoes.” The price of potatoes was subse- 
quently agreed upon. The car load of eggs was consigned to the 
plaintiffs at Spokane Falls, the shipping bill reading: “English 
Bros. Notify Spokane Com Co.;” and the eggs were paid for 
upon delivery. When the potatoes arrived at Spokane Falls the 
defendant telegraphed plaintiffs: “Wire bank Spokane to deliver 
us bills of lading. Must inspect potatoes before paying drafts.” 
The bills of lading, in pursuance with this request, were deliv- 
ered by plaintiffs’ order to the defendant, and the potatoes were 
inspected by the defendant when taken off the cars at Spokane. 
The testimony upon the part of the plaintiffs tended to show that 
the eggs were strictly fresh, and the potatoes sound and good, 
when placed in the cars at Omaha, and that the eggs were liable to 
be injured while being transported on the railroad. The testi- 
mony offered upon the part of the defendant tended to show that 
the eggs were rotten and unmerchantable when delivered at Spo- 
kane, and that the potatoes were of poor quality when shipped, 
were poorly packed and were frozen and unmerchantable when they 
arrived at Spokane. 

The assignments of error, which are quite numerous, relate prin- 
cipally to alleged errors of the court in instructing the jury in re- 
lation to the warranty of the goods by plaintiffs, and the rule as 
to the measure of damages. The instructions in relation to the 
warranty were to the effect that there was an express warranty 
upon the part of the plaintiffs that the eggs should be strictly 
fresh at the place of delivery, to wit, at Spokane Falls, and that 
there was an implied warranty that the potatoes should be of good, 
merchantable quality, delivered at Spokane. Upon the question of 
damages the court instructed the jury (1) as to the eggs, that, “if 
there was any such negligence in the selection of the eggs to be 
shipped as amounted to a breach of warranty, so that the per cent. 
loss was greater than ought to have been if due care had been 
exercised in shipping the goods, then the plaintiffs are liable to the 
defendant for the price which they received for the eggs, and, in 
addition to that, for the expenses that were incurred by the de- 
fendant in re-sorting and candling them, and separating the good 
from the bad, and whatever expense they incurred in the way of 
hauling to and from their customers, and the loss of profit which 
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they would have made on the eggs if they had been good and ac- 
cording to the contract;” and (2) as to the potatoes: “You will 
include in whatever damages you may allow the defendant for the 
potatoes the full contract price, the amount of the freight or ex- 
penses incurred by the defendant in hauling, assorting, separat- 
ing them, and any other expenses incurred in connection with the 
potatoes by reason of the bad condition of them. Add a loss of 
profits which they could have made by a resale of the potatoes if 
they had been good.” 

1. What was the contract in relation to the eggs? We are 
of opinion that the warranty expressed in the telegrams related 
to the condition of the eggs placed on board the cars at Omaha. 
The plaintiffs would not be liable for any deterioration of quality 
rendering them unmerchantable at Spokane, where they were 
delivered to the defendant, if such deterioration resulted necessarily 
from the transit. Bull v. Robinson, 10 Exch. 342; Mann v. Everston, 
32 Ind. 356; Leggat v. Brewing Co., 60 Ill. 158; 2 Schouler, Pers. Prop. 
§ 355; 2 Benj. Sales, (8th Ed.) § 944, note 15; Id. § 991. It was 
therefore erroneous to instruct the jury that plaintiffs “were 
obliged by the terms of their contract that the eggs should be 
strictly fresh at the place of delivery.” The telegrams referred 
to the price at Omaha by the car load. The eggs were to be 
strictly fresh. Defendant first asked the price of “car strictly fresh 
eggs, new cases,” wishing, of course, to know at what price the 
plaintiffs were willing to sell a car load of strictly fresh eggs at 
Omaha. The answer to this inquiry gave the price at 16 cents per 
dozen. Then came the offer from the defendant that if the eggs 
were strictly fresh it would give 14 cents. This offer was accepted. 
The only controversy was as to the price. The words, “track here 
for immediate acceptance,” found in one of the telegrams, may be 
considered somewhat obscure and indefinite. They were perhaps 
intended to imply that the plaintiffs had the goods then on hand 
in cars on the track at Omaha, for immediate acceptance; but, 
be that as it may, the words have no special significance as to 
the meaning of the contract between the parties. It is perfectly 
clear that the warranty, as expressed by the plaintiffs and as 
understood by defendant, had reference to the condition of the 
eggs in the car at Omaha. In the very nature of things, this must 
have been the intention and understanding of both parties. Eggs 
transported by rail, however fresh when placed upon the cars, are 
fable to deteriorate to some extent upon the journey. The plain- 
tiffs contracted to ship a car load of “strictly fresh eggs” from 
Omaha, the eggs to be properly packed in new cases, and placed 
in the car so to be safely transported to the defendant at Spokane; 
and for any breach in this respect, if there was any, they would be 
liable in damages. They cannot be held liable for any loss in the 
quality of the eggs except such as arose by a breach of their con- 
tract. They are not liable for the ordinary and necessary shrink- 
age in quality incident to the handling of the eggs, and the deteri- 
oration which would naturally occur in their transportation to the 
place of delivery. 
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In Bull v. Robinson, supra, the court said: 


“A manufacturer who contracts to deliver a manufactured article at a dis- 
tant place must, indeed, stand the risk of any extraordinary or unusual de- 
terioration; but we think that the vendee is bound to accept the article if 
only deteriorated to the extent that it is necessarily subject to in Its course of 
transit from the one place to the other; or, in other words, that he is 
subject to and must bear the risk of the deterioration necessurily consequent 
upon the transmission.” 


In Mann v. Everston, supra, which was an action for breach 
of warranty in the sale of a quantity of kiln-dried corn meal, for 
shipment from Indiana to New Orleans, the court sustained an in- 
struction given to the jury, that, if the meal was sold for ship 
ment to a southern market, a warranty would be implied that it 
was properly packed and fit for such shipment, and such as was 
contemplated by the purchase, but not that it would continue 
sound for any particular or definite length of time. 

2. We are of opinion that there was an implied warranty that 
the potatoes should be of good, merchantable quality when shipped 
from Omaha. Benj. Sales, (Sth Ed.) §§ 988, 989, 993; Schouler, 
Pers. Prop. § 354 et seq.; Bridge Co. v. Hamilton, 110 U. S. 114, 3 
Sup. Ct. Rep. 537, and authorities there cited; Pease v. Sabin, 38 
Vt. 432. The court properly instructed the jury that: 


“The circumstances under which the contract was made placed upon the 
plaintiffs the obligation to use due care in the selection of merchantable pota- 
toes, and to ship to defendant only sound, merchantable articles. There was 
no express warranty that the potatoes were of any particular quality, but 
the manner in which the contract was made placed the obligation upon the 
plaintiffs to ship only such potatoes as were sound, and fit for sale, and not 
frozen. The potatoes being shipped and tendered to the defendant at Spo- 
kane Falls, or at Walla Walla, which is about the same thing, under the cir- 
cumstances of this case, will be considered as a tender on the part of the 
plaintiffs of performance on their part of the contract; and that tender, 
made under the circumstances shown, entitled the defendant, in case the 
potatoes were not really good, to an option either to reject the tender en 
tirely, and rescind the contract, or the right to take the potatoes, and make 
the best they could out of them, by sorting them, the good from the bad, and 
accept the part that were good and claim damages for the loss sustained for 
the breach of the contract as to those that were bad. In accepting or re 
eeiving the potatoes, after learning that part of them were frozen or untit 
for sale, if they were, the defendant was obliged to act fairly with the plain- 
tiffs, to have the goods sorted with the least amount of expense for which 
it could reasonably be done. have then fairly sorted, and allow the plaintiffs 
eredit for all that were good. They were also obligated to act fairly in the 
matter of notifying the plaintiffs promptly of the condition In which they 
found them. And in this cunnection there is a dispute between the partics 
as to whether the potatoes were bad or not. The conduct of the defendant 
in giving full information, and giving it promptly or otherwise, is a circum- 
stance to be taken into account along with the other question in determining 
the quality of the potatoes. If the defendant received the potatoes, and re- 
mained silent as to the frozen ones. that would be a strong circumstance 
against their pretense that they were bad. If, in giving plaintiffs notice, 
they failed to give as full information as they should have done, or delayed 
m giving the information, that would be a circumstance to be taken into 
account in determining what the fact is as to whether it is a breach of war 
ranty by reason of the potatoes being frozen.” 


The contention of plaintiffs that because defendant, upon the 
arrival of the potatoes at Spokane, was, at its own request, per- 


ENGLISH v. SPOKANE COM. CO. 421 


mitted to inspect the potatoes before paying for them, there was 
no implied warranty; that the inspection was a waiver of the 
warranty; that under the facts of this case the defendant must 
be held to have accepted the potatoes at Spokane in fulfillment of 
the plaintiffs’ contract; and that the rule of caveat emptor ap- 
plies,—cannot be sustained. The general rule of law is that, 
where a buyer of personal property, goods, wares, and merchandise 
has an opportunity to inspect the same at the time of purchase, 
caveat emptor applies. “No principle of the common law has been 
better established, or more often affirmed, both in this country 
and in England, than that in sales of personal property, in the 
absence of express warranty, where the buyer has an opportunity 
to inspect the commodity, and the seller is guilty of no fraud, and 
is neither the manufacturer nor grower of the article he sells, the 
maxim of caveat emptor applies.” Barnard v. Kellogg, 10 Wall 
388; Bridge Co. v. Hamilton, 110 U. S. 113, 3 Sup. Ct. Rep. 537. 
But wherever the seller has given an express warranty, or the law 
implies a warranty from the circumstances, or the buyer can bring 
fraud home to the party from whom he purchased, the doctrine of 
caveat emptor fails of application. Schouler, Pers. Prop. 322. 
The contract for the potatoes was made by telegrams. The de- 
fendant had no opportunity to inspect them at the time of the 
purchase. The contract was executory. The secretary of the 
defendant testified, among other things, in answer to questions, as 
follows: 

“Question. What was the purpose of your sending that telegram asking the 
right to inspect? Answer. We wished to know whether we were getting 
what we were buying. Q. Did you send that telegram with a view of re- 


jecting the entire car load if they were not what you ordered? A. No, sir; 
because we had four or five hundred dollars invested in each car.” 


There has been some controversy in the courts as to the right 
of the purchaser to accept the goods and rely upon the warranty, 
some of the authorities holding that where the sale is executory, 
and the goods, upon arrival at the place of delivery, are found 
upon examination to be unsound, the purchaser must immediately 
return them to the vendor, or give him notice to take them back, 
and thereby rescind the contract, or he will be presumed to have 
acquiesced in the quality of the goods. But the great weight of 
authority, as well as reason, is now, we think, well settled that, in 
cases of this kind and character, if the goods upon arrival at the 
place of delivery are found to be unmerchantable in whole or in 
part, the vendee has the option either to reject them or receive 
them and rely upon the warranty; and, if there has been no waiver 
of the right, he may bring an action against the vendor to recover 
the damages for a breach of the warranty, or set up a counterclaim 
for such damages in an action brought by the vendor for the pur- 
chase price of the goods. 2 Schouler, Pers. Prop. §§ 581--583; 2 
Benj. Sales, § 977, note 29 et seq.; Id. §§ 1353, 1354, 1356, note 11; 
Babcock v. Trice, 18 Ill. 420; Best v. Flint, 58 Vt. 543, 5 Atl. Rep. 
192; Polhemus v. Heiman, 45 Cal. 573; Hege v. Newsom, 96 Ind. 
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431; Lewis v. Rountree, 78 N. C. 323; English v. Commission Co., 
48 Fed. Rep. 197, and authorities there cited. 

3. This brings us to the question of damages as set forth in the 
last clause of the instructions of the court, that the jury had the 
right to add a “loss of profits” which the defendant could have 
made by a resalé of the eggs and potatoes if they had been good. 
We are of opinion that the court erred in adding this clause to the 
instructions, that the error was prejudicial to the plaintiffs, and 
that for this error a new trial should be granted. The general 
rule of damages for breach of warranty as to quantity or quality 
applicable to the facts of this case is the difference between the ac- 
tual value of the goods at the time of the sale and what the value 
would have been if the goods had conformed to the warranty. The 
authorities in support of this rule are very numerous, and many 
of them are cited in 2 Suth. Dam. § 670; 2 Sedg. Dam. (8th- Ed.) 
§ 762; 2 Schouler, Pers. Prop. § 585. As the sale was made at 
Omaha, and the goods were to be delivered at Spokane, the defend- 
ant was entitled to recover the difference between the contract 
price and the value of the goods in the market at Spokane at the 
time of the delivery. The object of the law in awarding damages 
is to make the injured party whole. The damages must be shown 
with certainty, and not left to speculation or conjecture. The 
law excludes uncertain and contingent profits. “The measure 
of damages recoverable for breach of warranty of quality is, in 
general,” as stated in Schouler’s Personal Property, supra, “the dif- 
ference in value between the article actually furnished and that 
which should have been furnished under the contract at the time 
and place agreed upon. * * * The rule of damages for breach 
of warranty is the difference between the sound value of the thing 
as warranted and its actual value. Such reasonable expenses as 
the buyer has incurred in consequence of the breach may be added 
in making up the estimate. * * * The buyer may recover not 
only for the direct and natural consequence of the sellers failure 
to perform according to agreement, but for such damages besides 
as both parties might reasonably be supposed to have foreseen, 
at the time of the contract, would flow from such breach * * = 
The price at which the goods were sold at the place of delivery may 
be evidence tending to show the amount of damages, but it does 
not furnish the decisive test.” The authorities cited in support 
of the instructions of the court are cases where the vendor of the 
goods knows at the time of sale that the purchaser has a contract 
for a resale at an advanced price, and that the purchase of the 
goods is made to fill such contract, and the sale is made by the ven- 
dor to enable the purchaser to comply with his contract. In such 
cases it is held that the profits which would accrue to the pur- 
chaser upon a resale may fairly be said to have entered into the 
contemplation of the parties in making the contract. Messmore 
v. Lead Co., 40 N. Y. 422; Thorne v. McVeagh, 75 Ill. 81; Car 
penter v. Bank, 119 Tl. 352, 10 N. E. Rep. 18. 

4, The objections urged as to the ruling of the court in ad- 
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mitting certain exhibits in evidence are of such a character as are 
not liable to arise upon a retrial, and will not, therefore, be con- 
sidered. 

The judgment of the circuit court is reversed, and cause remanded 
for a new trial. 





(57 Fed. 457, — U. S. App. —.) 
JONES et al. v. SHAPERA. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 110. 


1. FEDERAL Courts—JURISDICTION—CITIZENSHIP—SUIT BY ASSIGNEE OF NOTE. 
Under the provision of the judiciary act of 1887-88 that a circuit court 
shall not have cognizance of any suit on a promissory note, payable to 
bearer, in favor of an assignee or of any subsequent holder, unless such 
suit might have been prosecuted in such court, if no assignment or 
transfer had been made, the court has jurisdiction if, at the time the suit 
is brought, the payee or first holder is a resident of a different state from 
defendant, although he was a resident of the same state when the assign- 
ment or transfer was made. 
2 SAME—ALLEGATION OF DIVERSE CITIZENSHIP. 

To show jurisdiction on the record where the suit is on a note payable 
to an individual or order, the plaintiff, if an assignee of the payee, must 
allege a proper citizenship on the part of his assignor. But where the suit 
is by a subsequent holder on a note payable to bearer the plaintiff may 
disregard the original holder, leaving the citizenship of the latter, if affect- 
ing the jurisdiction, to be pleaded by defendant. 

8. NEGOTIABLE INSTRUMENTS—INDORSEMENT—NOTE PAYABLE TO BEARER. 

A promissory note payable to the maker's order, and indorsed by him 
in blank, is, in legal effect, a note payable to bearer, and is transferable 
by delivery. 

4. PLEADING —DEFENSE BY INDORSER OF PROMISSORY NOTE—AFFIDAVIT. 

Rev. St. Tex. arts. 271, 1265, require that in a suit by an assignee or in- 
dorsee of a written instrument the Iindorsement shall be regarded as fully 
proved, unless defendant deny in his plea that the same is genuine, and 
file therewith an affidavit stating that he has good cause to believe, and 
does believe, that such indorsement is forged. Held, that In a suit 
upon a promissory note alleged to have been made by J. and “J. & 
Brother,” and indorsed in the same manner, when the answer admitted 
the signing and indorsement as laid, and defendant failed to file an af- 
fidavit as required, an offer by defendant to prove that the note had 
been originally indorsed “J. & Brandon” was properly excluded. 


In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

At Law. Action by Charles Shapera against Travis F. Jones and 
W. H. Jones upon a promissory note. Verdict and judgment for 
plaintiff. Defendants bring error. Affirmed. 


At the trial below, defendants offered to show by T. F. Jones, one of the 
defendants, sworn as a witness, that he signed end indorsed said note “Jones 
& Brandon,” and not “Jones and Brother;” that there was when said note was 
executed a firm of Jones & Brandon, of which witness and J. H. Brandon 
were members, and of which W. H. Jones was not a member; and that there 
was not, and never had been, a firm of Jones & Brother,—to all of which 
evidence plaintiff objected, and it was not allowed. 

The Revised Statutes of Texas provide as follows: 

“Art. 1265. An answer setting up any of the following matters, unless the 
truth of the plendings appear of record, shall be verified by affidavit: * * a 
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(8) A denial of the execution by himself [defendant] or by his autbority of any 
instrument of writing upon which any pleading is founded in whole or in part 
and charged to have been executed by him or by his authority, and not al- 
leged to have been lost or destroyed. (9) A plea denying the genuineness 
of the indorsement or assignment of a written instrument as required by 
article 271.” 

“Art. 271. When a suit shall be instituted by an assignee or indorsee of any 
written instrument the assignment or indorsement thereof shall be regarded 
as fully proved unless the defendant shall deny in his plea that the same is 
genuine, and moreover, shall file with the papers in the cause an affidavit 
stating that he has good cause to believe and verily does believe that such 
assignment or indorsement is forged.” 


Statement by PARDEE, Circuit Judge: 


The defendant in error, Charles Shapera, an alien residing in Quebec, Can- 
ada, brought suit in the circuit court against W. H. Jones and Travis F. 
Jones, as partners composing the firm of Jones & Bro., and against Travis 
F. Jones individually, citizens of the state of Texas, and in his petition al- 
leged “that on or about March 9, 1892, defendants, for a valuable consider- 
ation, executed and delivered to plaintiff their certain promissory note as 
follows, to wit: 

“Waco, Texas, March 9, 1892. 

“‘Ninety days after date, without grace, $3,000, for value received, we 
promise to pay to the order of ourselves at the Provident National Bank, 
at Waco, Texas, three thousand and no-100 dollars, with interest at the 
rate of ten per cent. per annum from date until paid, and ten per cent. ad- 
ditional on amount of principal and interest unpaid for attorneys’ fees if 
placed in the hands of an attorney for collection. This note is secured by 
pledge of the securities mentioned on the reverse hereof; and in case of its 
nonpayment, or should the drawer hereof, when called on, refuse or fail 
to keep the margin hereon good, the holder is hereby authorized to sell the 
said securities at public or private sale, without recourse of legal proceedings, 
und to make any transfers that may be required, applying proceeds of sale 
towards the payment of within note. 

[Signed] l “ ‘Travis Jones. 
“Jones & Brother.” 


“Said note before said delivery was indorsed as follows: 


“‘Certificate Nos. 16, 26, and 33, of ten shares each, of the capital stock 
of the Provident Investment Company, of Waco, Texas. 
“Travis F. Jones. 
“Jones & Brother.’ 


“And by the execution and delivery of said note defendant became liable 
and promised to pay plaintiff the sum of $3,000 on June 7, 182, with ten 
per cent. interest per annum from March 9, 1892, at the place mentioned 
in said note, and 10 per cent. additional on amount of principal and interest 
unpaid for attorneys’ fees if placed in the hands of an attorney for collection, 
whereby said attorneys’ fees have also become due, yet, though often requested, 
defendants refuse to pay the same, to plaintiff’s damage four thousand dol- 
lars.” 

-To which petition the plaintiffs in error, defendants below, filed the following 
original answec: “Now, at this time come the defendants for the purpose 
of this demurrer, and plead to the jurisdiction of this court over them, and 
for that purpose only, and demur to the jurisdiction of this court because the 
plaintiff's petition shows that this court hath no jurisdiction over these de 
fendants, nor of the subject-matter of this suit; and, especially demurring 
to the jurisdiction of this court, these defendants show that the bill of ex- 
change or promissory note sued on herein is payable to bearer, and payable 
in the state of Texas, and in the city of Waco, was made, indorsed. and de- 
livered in said city of Waco, and is to all intents and purposes domestic paper, 
payable to bearer, and this court hath no jurisdiction to enforce the collec 
tion of such paper. But, not waiving said general and special demurrer, 
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these defendants come and further show that the note sued on herein was 
made, executed, and delivered in the city of Waco, in the state of Texas: 
that the consideration for the execution thereof was received in the city of 
Waco, in the state of Texas, and the money borrowed thereon was borrowed 
from M. N. Rosenthal, and said note was delivered to said M. N. Rosenthal 
in said city of Waco, after it had been indorsed in blank on the back thereof 
by these defendants. That they are informed and believe, and now here- 
so charge, that said note is the property of the sald M. N. Rosenthal, and was 
his property when delivered by these defendants, who was at said time a 
resident citizen of the state of Texas, having his home and domicile in Waco, 
McLennan county. And these defendants further allege, and so charge, 
and they are informed and believe, that the note sued on herein is now the 
property of the said M. N. Rosenthal, and that this suit is brought in the name 
of said Charles Shapera, plaintiff, who claims to be an alien, and subject to. 
the kingdom of Great Britain and Ireland, and sues for the purpose of at- 
tempting to improperly confer jurisdiction on this court; and that said alle- 
gations that said Charles Shapera is the owner of said note are false and’ 
fraudulent, and made for the purpose of attempting to confer jurisdiction. 
herein.”’ 

The case was tried on the issues thus made, and from an adverse verdict 
and judgment the plaintiffs in error have brought the case to this court for 
review, assigning errors as follows: ‘(1) The court erred in instructing the- 
jury to find for the plaintiff the amount of note, interest, and attorneys’ 
fees, and no further, becnuse there was a sufficient plea showing that the 
court had no jurisdiction, and that the same was supported by the evidence,. 
as manifest from bill of exceptions No. 1; it appearing therefrom that 
Rosenthal took ond transferred the note while a citizen of Texas. (2) Tne 
court erred in the admission of the note in evidence over defendants’ objec- 
tion, because there was a fatal variance between plaintiff’s pleadings and 
the note, as shown by inspection of the same, as shown by bill of exceptions. 
(3) The court erred in excluding the testimony of the defendant and wit- 
ness T. F. Jones that said note so introduced was not made and indorsed 
‘Jones & Brother’ but by Jcnes & Brandon, and that there was at the 
time said note was made a firm of Jones & Brandon, composed of witness 
and W. H. Brandon, of which W. H. Jones was not a member, and that there. 
was no firm of Jones & Brother, and had not been, as shown by bill of ex- 
ceptions. (4) The court erred in the refusal of the special charges requested: 
by defendants as to the jurisdiction set out in defendants’ bill of exceptions, 
in substance that, if Rosenthal acquired the paper while a citizen of Texas,. 
the jury would find for defendants on their plea to the jurisdiction.” 


L. C. Alexander, for plaintiffs in error. 
S. L. Samuels, for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE,. 
District Judge. | 


PARDEE, Circuit Judge, (after stating the facts.) The so-called 
“original answer” is made up of a demurrer to the jurisdiction on 
the ground that the paper sued on is payable to bearer and pay- 
able in the state of Texas, and was made and indorsed and delivered’ 
in Texas, and is to all intents and purposes domestic paper, and 
a plea to the jurisdiction on the ground that the plaintiff was not 
the real owner of the note sued on, but the same belonged to a 
citizen of Texas, the transfer being wholly fraudulent and collusive 
for the purpose of conferring jurisdiction. The demurrer seems 
to have been abandoned. The record shows no ruling upon it, and’ 
ho question about it is made in this court. Evidence seems to. 
have been taken on the plea; and, as recited in the first bill of ex- 
ceptions, it was shown that the note sued on was made and de- 
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livered to M. N. Rosenthal for value on its date shown by the 
pleadings; that at the time said Rosenthal was a citizen of the 
state of Texas, and while still a citizen of said state transferred said 
note by delivery to plaintiff for value; and it was further shown 
that in July, 1892, thereafter, said Rosenthal became a citizen 
of the state of Ilinois, and has ever since been a citizen and resi- 
dent of that state; and thereupon the defendants requested the 
court to instruct the jury: 

“(1) If you believe from the evidence that M. N. Rosenthal loaned to T. F. 
Jones money as his own in the state of Texas, for which the note in evidence 
was given, and said Rosenthal was at the time a citizen of the state of Texas, 
you will find for the defendants on their plea to the jurisdiction. 

“(2) If you believe that at some time before the date of the note sued on 
another note was executed and delivered to said Rosenthal by defendants for 
money loaned, and that he was a citizen of Texas, and that thereafter the 
present note sued on was so executed and delivered by defendants to said 
Rosenthal in lieu of said first note in part, and that said Rosenthal was a 
citizen of Texas at the time, you will find for the defendants on their plea 
to the jurisdiction.” 

—Which instructions were refused by the court. 

There can be no question that these instructions were properly 
refused. The second one does not seem to be at all applicable to 
the case, so far as any evidence was before the court and jury to 
support it. The first, if applicable to the evidence, is not sufficiently 
definite and specific to be adopted as a proposition of law. The 
real question presented by the evidence offered in support of the 
plea is whether, as the note sued on was originally executed and 
delivered by the makers and indorsers to Rosenthal, then a citizen 
of Texas, who afterwards, and while a citizen of Texas, trans- 
ferred and delivered the same for value to the plaintiff, the said 
Rosenthal thereafter and before the institution of this suit re 
moving to and becoming a citizen of the state of Dlinois, the 
court had jurisdiction on the ground of adverse citizenship to enter- 
tain the plaintiff's suit. The judiciary act of 1887 and 1888 pro- 
vides as follows: 

“Nor shall any circuit court nor district court have cognizance of any suit 
except upon foreign bills of exchange to recover the contents of any prom- 
issory note or other chose in action in favor of any assignee or of any 
subsequent holder if such instrument be payable to bearer and be not made 


by any corporation, unless such suit might have been prosecuted in such court 
to recover the said contents, if no assignment or transfer had been made.” 


In this present case, if no transfer of the note sued on had been 
made, Rosenthal would have been the owner and holder of the 
same; and as he was a citizen of the state of Illinois on December 
2, 1892, (the date of suit,) he could have brought suit in the court 
below. Kirkman v. Hamilton, 6 Pet. 20. 

The contention of the plaintiff in error is that, as at the time 
when the transfer was actually made, Rosenthal was a citizen of 
Texas, the jurisdiction is to be determined by the state of facts 
then existing, and that Rosenthal’s subsequent change of citizen- 
ship cannot confer jurisdiction on the court in behalf of the trans- 
feree. In White v. Leahy, 3 Dill. 375, a citizen of Missouri, and as- 
signee of a note, brought suit thereon against the maker, a citizen 
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of Kansas. The payee, when the note was made, and when he in- 
dorsed it to plaintiff, was also a citizen of Kansas, but when the 
suit was brought he (the payee) was a citizen of Texas; and the 
court held: 

“If no assignment of this note had been made, the assignor might, being at 
the time when the suit was brought a citizen of Texas, have then commenced 
it; and under the statute his assignee has the same right. If the restriction 
on the assignor does not exist at the time the suit is commenced the court has 
jurisdiction if the case involves the requisite amount, and is between a citizen 
of the state where suit is brought and a citizen of another state.” 


Chamberlain v. Eckert, 2 Biss. 126, and Thaxter v. Hatch, 6 Mc- 
Lean, 68, are to the same effect. 

In the case of Mollan v. Torrance, 9 Wheat. 537, which was a 
case involving the jurisdiction under section 11 of the judiciary act 
of 1789, in a suit brought by an indorsee of a promissory note 
against the indorser, a resident of the same state as the maker of 
the note, Chief Justice Marshall says: 

“lt is quite clear the Jurisdiction of the court depends upon the state of 


things at the time of the action brought, and that, after vesting, it cannot be 
ousted by subsequent events.” 


See, also, Bradley v. Rhines’ Adm’r, 8 Wall. 393. 

It seems to be recognized in all the decisions of the supreme 
court to which our attention had been called that, where in any 
suit brought by an assignee of a chose in action the citizenship of 
the assignor was material, it has always been considered with 
xeference to the time when the action was commenced, and this 
whether the case arose under the eleventh section of the act of 
1789, the judiciary act of 1875, or the judiciary act of 1887 and 1888. 
See Morgan v. Gay, 19 Wall. 82; Metcalf v. Watertown, 128 U. 8S. 
588, 9 Sup. Ct. Rep. 173; Parker v. Ormsby, 141 U. 8. 85, 11 Sup. 
Ct. Rep. 912. 

The note sued on in this case, being payable to the makers’ 
vurder, and indorsed by them in blank, is, in legal effect, a note 
payable to bearer. Daniel, Neg. Inst. § 130; Bank v. Barling, 46 
Fed. Rep. 357; Steel v. Rathbun, 42 Fed. Rep. 390. In Bullard v. 
Bell, 1 Mason, 247, Mr. Justice Story said: 

‘A note payable to bearer is often said to be assignable by delivery, but in 
eorrect language there is no assignment in the case. It passes by mere de- 
livery, and the holder never takes any title by or through any assignment, but 
qlaims merely as bearer. The note is an original promise by the maker to 
pay any person who shall become the bearer. It is therefore payable to any 
person who successively holds the note bona fide; not by virtue of any assign- 


ment of the promise, but by an original and direct promise moving from the 
maker to the bearer.” 


This doctrine is indorsed by the supreme court in Thompson v. 
Perrine, 106 U. S. 589--593, 1 Sup. Ct. Rep. 564, 568. 

In the matter of showing jurisdiction on the record between the 
cases where one sues on a note payable to an individual or order 
and where one sues on a note payable to bearer, the difference 
is that in the former the plaintiff, if an assignee of the payee, must 
allege a proper citizenship on the part of his assignor, but in the 
latter the plaintiff, if a subsequent holder, may disregard the 
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original holder, leaving the citizenship of the latter, if affecting 
the jurisdiction, to be pleaded by the defendant. 

It follows that the first and fourth assignments of error in this 
case, relating to the jurisdiction of the court, and to the necessity 
of the same appearing affirmatively on the record, are not well 
taken. 

The plaintiff sued Travis F. Jones and Jones & Bro. as the makers 
and indorsers of the promissory note set forth in the petition. The 
answer admits the making of the said note as alleged. The note 
offered in evidence, and which, by order of the circuit court, has 
been sent up with the transcript, purports to be a note made and 
indorsed by Travis F. Jones and Jones & Bro. It is true that in 
the signature of Jones & Bro. two kinds of ink appear to have 
been used, but we cannot say, upon inspection, that there is any 
variance between the note sued on and the one offered in evidence. 

The evidence of Travis F. Jones, as set forth in the bill of ex- 
ceptions, was not admissible under any issue made in the case. 
See article 1265, Rev. St. Tex. The authorities cited by the 
learned counsel for plaintiff in error—Park v. Glover, 23 Tex. 470; 
‘Collins v. Ball, 82 Tex. 259, 17 8. W. Rep. 614—do not apply. 

On the whole case we find no reversible error, but we are not 
prepared to say that the case of the plaintiffs in error is frivolous, 
or was brought to this court for delay. The judgment of the circuit 
court is affirmed, with costs. 





(57 Fed. 467, — U. S. App. —.) 
SUTHERLAND v. ROUND et al. 
(Circuit Court of Appeals, Sixth Circuit. July 12, 1893.) 
No. 54. 


1. BaALE—BREACH OF WAaRRRANTY—DAMAGES—PLEADING AND PROOF. 

In an action for breach of warranty in the sale of a chain, evidence of 
damage to the business of a vendee of the original purchaser, incurred 
by the loss of trade by reason of the breaking of the chain, is inadmissi- 
ble where the petition claims damages for the cost of substituting a new 
chain for the old one only, and the testimony fails to show that the con- 
tract or circumstances of the sale by the original purchaser made him lia- 
ble for consequential damages, or that defendants were informed in sell- 
ing the chain that such purchaser had contracted to incur such liability. 

2. EvVIDENCE— HEARSAY. 

Evidence of statements by agents of the purchaser’s vendee, made to 
the purchaser, that a new chain must be furnished, is hearsay, and in- 
admissible. 

8. WITNESS—RE-EXAMINATION—DISCRETION OF COURT. 

The refusal of the trial court to allow a re-examination of 2 witness 
as to the kind of tests now made of iron where life and hmb are depend- 
ent on its tensile strength being a collateral issue, and its allowance 
largely within the discretion of the court, was not erromeous where no 
prejudice arose from the exclusion of the particular question. 

4. APPEAL—BILL oF EXCEPTIONS. 

An assignment of error based on the court’s instructions to the jury 
cannot be considered when the original bill of exceptions does not show 
that exceptions were taken when the charge was given. 
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©. BAME—FAILURE TO NOTE Excrerrions—AMENDMENT. 

The negligence or omission of counsel to note exceptions to an original 
bill of exceptions is not such an extraordinary circumstance as will war- 
rant the court below in amending the bill long after it has been allowed 
and signed, and long after the term of the trial has passed, and the par- 
ties have been dismissed from court. 

©. SAME. 

The oversight and omission of counsel preparing the bill was a waiver 

of the exceptions, and the court below was powerless to amend. 


In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

At Law. Action by Adam T. Sutherland, assignee of Van 
Winkle & Co., against David Round and Louis Round, to recover 
damages for breach of warranty in the sale of a chain. Verdict 
and judgment for defendants. Plaintiff brings error. Affirmed. 

Statement by TAFT, Circuit Judge: 


This was a writ of error to reverse a judgment for defendant in the circuit 
court of the United States for the northern district of Ohio, eastern division. 
The action below was by Sutherland, a citizen of California, against David 
and Louis Round, partners as Round & Son, citizens of Ohio, for damages 
for breach of warranty in the sale of a chain used to haul vessels out of the 
water on to a dry dock. The sale was made by Round & Son to Van Winkle 
& Co., a firm of San Francisco, and the petition alleged that the claim for 
‘damages had been assigned to plaintiff. The answer admitted the sale, 
averred full compliance with the terms thereof, and denied that plaintiff was 
the owner of the claim sued on. The evidence shows that the contract sued 
on was made in the summer of 1887, and that the defendant warranted 
that the chain should have a tensile or admiralty test of 109 gross tons and 
14954 tons breaking strain; that the chain was sent to Van Winkle & Co., 
and they turned it over to a company known as the San Diego Marine 
Railway. While in use by that company the chain broke. It was repaired, 
and was used thereafter for about two years. It then broke again, and a new 
chain was supplied by Van Winkle & Co. to the Marine Railway. Evidence 
was put in to show the cost of a new chain and of transporting it from San 
Francisco to San Diego, and the other incidental expenses connected with the 
substitution. The jury returned a verdict for the defendants. On the hear- 
ing before this court it appeared from the record that certain parts of the 
trial judge’s charge upon which assignments of error were based had not 
been excepted to. Thereupon counsel for the plaintiff applied to the court 
to issue a writ of certiorari to the clerk of the circuit court for the northern 
district of Ohio, directing him to send up a full and complete record. The 
application was granted, and the writ went down. The bill of exceptions con- 
tained in the transcript originally filed in this court showed that the trial 
took place in the October term, 1891, and that the motion for a new trial was 
-continued to the 4th day of March, 1892, when the court overruled it. The 
bill concluded as follows: 

“And the court entered on the day last named, in connection with such de- 
cision, the overruling of a motion for a new trial, a finding of judgment for 
the defendant, and ordered that plaintiff should have sixty days from the 
date Inst named for the preparation, allowance, and filing of his bill of excep- 
tions, and the record be kept open for this purpose. And now, within the 
tine so fixed, the plaintiff presents this, his bill of exceptions, taken at the 
trial of said cause. and asks the court to sign, seal, and allow the same to 
be made a part of the record of this cause, which is by the court accordingly 
done, this 3d day of March, 1892. 


“Jndorsed: Filed May 3, 1892.” 


A journal entry was made upon the minutes to the same effect. 
The return to the writ of certiorari by the clerk of the circuit court cer- 
tified that the transcript of the record of the proceedings of the circuit court 


“Augustus J. Ricks, U. S. District Judge. 
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theretofore certified by him was correct and complete as the same then ap- 
peared in the circuit court. He further certified that on the 16th day of 
February, 1893,—that is, some days after the hearing in the court of ap- 
peals,—the Honorable A. J. Ricks, the judge who tried the above-named ac- 
tion, signed and approved a journal entry, and ordered the same to be en- 
tered as part of the record of said cause. The amendment read as follows: 

“And now, upon the 16th day of February, A. D. 1893, on motion by plain- 
tiff and notice to the defendant, this cause comes before this court, the Hon. 
A. J. Ricks presiding, who is the judge who presided at the trial of this 
cause at the October term, 1891, and also allowed and signed the bill of 
exceptions for the plaintiff, upon plaintiff's motion for an order nunc pro 
tunc, and its being made to appear to the satisfaction of the court that ‘at 
the time of said trial, and immediately after the court had charged the jury, 
the plaintiff's attorney excepted to certain portions of the charge in the lan- 
guage following: ‘(1) To what the court said in connection with the testi- 
mony, that referred to the links being stretched by a force greater than 149 
tons, because there is no pretense that there is any evidence in the case, as 
counsel claimed, making that applicable before the first break occurred, and 
therefore that the jury should not have had that given to them; but that it was 
only referring to such breaks as might have occurred after the first break 
had occurred. (2) To what the court said as to the measure of damages,— 
that the difference between the actual value of the chain at the time it was 
delivered to plaintiff and what its value would have been if it had been as 
represented is not the rule. (3) To what the court said as to the jury look- 
ing to subsequent use, to see if it was subjected to a greater strain.”’ And 
also that on making up the bill of exceptions from the minutes of the stenog- 
rapher said exceptions were left out of said bill of exceptions. Counsel 
claims that said omission was through oversight and mistake on his part, 
which the court believes to be true. It is now ordered—so far as jurisdiction 
and authority lies in this court—that the above-specified objections be, and 
the same are hereby, inserted In said bill of exceptions at the point indicated 
at the close of the charge of the court, as appears in the printed record filed 
in the circuit court of appeals, page 45, at the end of the second line, as 
part of said bill of exceptions. To which order the said David and Louis D. 
Round objected, but the court overruled said objection, to which ruling in 
overruling said objection, as well as to the entry of said order, they then 
and there, by their counsel, duly excepted.” 


J. E. Ingersoll, for plaintiff in error. 
Henderson, Kline & Tolles, for defendants in error. 


Before JACKSON and TAFT, Circuit Judges, and BARR, Dis- 
trict Judge. 


TAFT, Circuit Judge, (after stating the facts as above.) The 
assignments of error are based—First, on the improper rejection 
and admission of evidence; and, second, on misdirection by the 
court to the jury. 

The plaintiff offered evidence of the employes of the San Diego 
Marine Railway Company—first, to show how the chain broke, 
which was admitted; and, second, to snow the extent of the dam- 
age caused the San Diego Marine Railway, and the amount of 
money that had been expended in repairing the damage, as well 
as the consequential damages incurred by the railway company 
in the loss of its trade. ‘This evidence was rejected, and we think 
rightly. The damages sought to be proved were damages to the 
business, not of the vendee under the contract and the assignor 
of the plaintiff, but damages to the vendee of the vendee. The 
petition claimed damages only for the cost of substituting a new 
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chain for an old one, and evidence as to that was admitted. The 
plaintiff was limited to that. He could not go on to show conse- 
quential damages in the absence of a specific averment in his peti- 
tion. Moreover, there was no evidence that the contract or circum- 
stances of the sale by Van Winkle & Co. to the Marine Railway 
Company made the former liable for consequential damages, or that 
defendants were informed in selling the chain that Van Winkle 
& Co. had contracted to incur such liability. In no aspect of the 
case, therefore, could the plaintiff, as the assignee of Van Winkle 
& Co., recover consequential damages, and evidence tending to show 
them was wholly inadmissible. 

Evidence was offered of statements by agents of the Marine Rail- 
way, made to Van Winkle & Co., that a new chain must be fur- 
nished. These statements were hearsay, and were properly excluded. 
The fact which the plaintiff, as the assignee of Van Winkle & Co., 
had to prove was that the chain was defective, and so defective 
that a new chain ought to have been furnished; or, if not that, 
how much it would have taken to make the chain satisfy the 
warranty. It was not a question of the bona fides of Van Winkle 
& Co. in furnishing the Marine Railway with a new chain. 

Another exception was based on the refusal of the court to allow 
the plaintiff’s attorney to re-examine his witness with reference 
to the kind of tests that are now made of iron to be used in ma- 
chinery where life and limb are dependent on its tensile strength. 
This subject was collateral to the main issue, and largely within 
the discretion of the court. The question in the case Was not 
whether the defendant had been guilty of negligence in not prop- 
erly testing the iron. It was whether the chain was up to the 
warranty. It might incidentally have aided the jury, in weighing 
the evidence as to the strength of the chain in question, to know the 
kinds of tests used in the trade, because there was evidence tend- 
ing to show the kind of tests applied to this chain. The 
plaintiff's counsel had gone into the question of tests on direct 
examination. In re-examination he sought to elaborate, and the 
court restricted him. We think this was in the discretion of the 
court. Certainly no prejudice arose from the exclusion of the par- 
ticular question. There are other exceptions based on the admis- 
sion and rejection of evidence, which are even less material, and 
require no mention. 

The chief argument for plaintiff in error is based on the instruc- 
tions of the court to the jury. These we cannot consider, because 
the original bill of exceptions does not show that any exceptions 
were noted by counsel for plaintiff at the time the charge was 
given. It is true that since the hearing the return to the certiorari 
sent to the circuit court clerk shows an order of the trial judge 
amending the bill of exceptions, if he now has authority. The 
amendment to the bill was made long after the term to which the 
preparation of the bill was postponed. It appears on the face of 
the amendment that the only reason why the exceptions were not 
noted in the original bill of exceptions was because of the over- 
sight and omission of the counsel preparing the bill. We think 
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this must be held to be a waiver of the exceptions, and that the 
‘court was without power to amend the bill under such circum- 
stances. In the case of Muller v. Ehlers, 91 U. 8. 249, Chief Justice 
Waite, speaking for the supreme court, said: 


“AS early as Walton v. U. 8., 9 Wheat. 651, the power to reduce exceptions 
taken at the trial to form, and to have them signed and filed, was, under or- 
dinary circumstances, confined to a time not later than the term at which 
the judgment was rendered. This, ‚we think, is the true rule, and one to 
which there should be no exceptions without an express order of the court 
during the term or consent of the parties, save under very extraordinary 
-circumstances. Here we find no order of the court, no consent of the par- 
ties, and no such circumstances as will justify a departure from the rule. 
A judge cannot act judicially upon the rights of the parties, after the par- 
ties in the due course of proceeding have both in law and in fact been 
-dismissed from the court.” 


We do not think that the negligence or omission of counsel is 
such an extraordinary circumstance as to warrant the act of the 
court below in amending the bill of exceptions, long after the term 
of the trial had passed, long after the parties had been dismissed 
from the court, and long after a bill of exceptions had been allowed 
and signed. 

The judgment of the court below is affirmed. 





(57 Fed. 471, — U. S. App. —.) 
> WESTERN UNION TEL. CO. v. WOOD. 
(Circuit Court of Appeals, Fifth Circuit. May 30, 1893.) 
No. 56. 


1. TELEGRAPH COMPANTES—FATLURE TO DELTVER MESSAaGE—RIGHT OF ACTION. 
A person to whom a telegraphic message is directed cannot recover 
against the company for failure to deliver the same, when he is no party 
to the contract under which it is sent, and when the company is not in- 
formed, either by the terms of the message or otherwise, that the con- 
tract is for his benefit. 
2 Same—Dawmaces—MENTAL SUFFERING. 

Damages cannot be recovered from a telegraph company for mental 
suffering resulting from simple negligence in the prompt delivery of a 
message announcing the dangerous illness of a relative, as such damages 
are too uncertain, remote, and speculative. 

8. FEDERAL CouURTS—EFFECT OF STATE DECISIONS. 

The question of the liability of a telegraph company for a failure to 
promptly deliver a message is one of general law, as to which, in the 
absence of statutory provisions, the decisions of the state courts are nut 
controlling upon the federal courts. Railroad Co. v. Baugh, 13 Sup. Ct 
Rep. 914, applied. 


In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

At Law. Action by A. Wood against the Western Union Tele- 
graph Company, brought in a court of the state of Texas, and re 
moved therefrom by defendant. Verdict and judgment for plaintiff. 
Defendant brings error. In the circuit court of appeals, after a de- 
cision that the judgment should be reversed, a rehearing was grant- 
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ed, on petition of defendant in error, and after reargument the judg- 
ment was reversed. 
Statement by PARDEE, Circuit Judge: 


The defendant in error brought his action against the plaintiff in error in 
the district court of Coryell county, state of Texas, and caused summons to 
be issued, returnable to the January term, 1892, of said court. On the peti- 
tion of the plaintiff in error the case was duly removed to the circuit court 
of the United States for the northern district of Texas. After such removal 
the plaintiff, defendant in error here, filed his first amended original petition, 
in lieu of all other petitions, upon which the case was tried, and which 
reads as follows: “Now comes A. Wood, plaintiff in above-styled cause, 
complaining of defendant, the Western Union Telegraph Company, and files 
this, his first amended original petition, in lieu of his original petition herein, 
and for amendment shows the court that plaintiff resides in Coryell county, 
Tex.; that the defendant is a body corporate, duly incorporated, and has 
an office and agent, A. W. Lyman, in Gatesville, Coryell county, Tex.; that 
said defendant is doing business in the state of Texas, and engaged in trans- 
mitting messages for hire; that the said defendant corporation now owns 
and operates, and did so own and operate, a telegraph line, on the 22d day 
of October, 1891, from the town of McGregor, in the county of McLennan, 
state of Texas, to the town of Gatesville, in Coryell county, Tex.; that a 
brother of the plaintiff, G. W. Wood, resided in Jefferson, Marion county, 
Tex., at which point the defendant was also operating its said line of tele- 
graph; that about said date the said brother, G. W. Wood, became very ill, 
and desiring the presence of plaintiff, to comfort him in his last illness, and 
to settle important business matters, he procured a telegram to be sent to 
his son, John A. Wood, who resided in McGregor, McLennan county, Tex., 
requesting the presence of his said son and plaintiff’s nephew, and requesting 
said son to notify plaintiff of his said illness; that on the 22d day of October, 
1891, the said John A. Wood, in response to said telegram sent him by his 
father’s request, nnd as the agent and acting for plaintiff, delivered to the 
agent of defendant, in McGregor, Tex., a telegram substantially as follows: 
‘To A. Wood, Gatesville, Texas: Received telegram. Pa is very low. 
Asked to wire you. John A. Wood.’ Plaintiff shows that the person referred 
to as ‘Pa’, in said telegram, was the said G. W. Wood, and that said G. 
W. Wood died at his home in Marjon county, Tex., on the day of 
October, 1891; that, at the time said message was delivered to defendant's 
agent in McGregor, the same was paid for by John A. Wood; that the price 
paid for said telegram was the amount demanded therefor by the agent of 
defendant, the same being the usual and customary charges for such services, 
viz. twenty-five cents; that said message was correctly transmitted and re- 
ceived at the ottice of defendant in Gatesville, Tex., at twenty-two minutes 
past eleven o’clock A. M. on the day same was sent; that the plaintiff then, 
and for a long time prior to the date of sa'd message, resided within the 
corporate limits of the town of Gatesville; that his residence is within a 
half mile of defendant’s office. and that he and his residence are well known 
to defendant in Gatesville, and to almost every inhabitant of said town; that 
plaintiff was in said town, and about home, all said day, and plaintiff 
shows that notwithstanding he was well known, and had his place of resi- 
dence in said town, and that defendant knew the importance and contents, 
and that the words and contents of said message to plaintiff apprised de- 
fendant of the importance thereof, and that the importance of same was 
made known to defendant at McGregor, by the message received by John A. 
Wood, and by John A. Wood apprising defendant’s agent thereof when send- 
ing same, the said defendant not only failed to deliver same promptly, but 
did not deliver same at all; that defendant’s failure to deliver said telegram 
as it had contracted to do was occasioned by its own willful and careless 
conduct and negligence. Plaintiff shows that had defendant promptly de- 
livered said telegram, or had they delivered same at any time before the 
hour of 2 o'clock P. M. on the day it was received, plaintiff cowd and would 
have started on his way to see his brother by the train which left Gates- 
ville at half past two o'clock, and would have reached his brother’s residence, 
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and been with him, two days before his death; that, had said telegram been 
delivered at any time before said hour on the day after it was received, he 
could and would have been with his said brother at least one day before his 
death. Plaintif€ further shows that ut the time of the death of said G. W. 
Wood there existed certain business transactions, of great importance and 
value, between him and plaintiff, which were in an unsettled condition, and 
by his death the same remains to be settled with his heirs, which will oc- 
casion much expense, time, and trouble, to plaintiff's great damage, and 
which have caused plaintif distress and worry of mind; that by reason of 
defendant’s willful and carcless negligence this plaintiff was deprived of the 
privilege of being at the bedside of his brother in his last illness, and com- 
forting him in his death, and from attending his funeral and burial, and by 
his presence comforting ang consoling the bereaved family of his deceased 
brother, to his yzreat distress and mental agony and pain. And plaintiff 
says, by reason of all of said allegations herein set out, he has been damaged 
by said defendant in the full sum of twenty-five hundred dollars actual dam- 
ages, and on account of defendant's willful conduct and gross negligence, in 
failing to deliver said telegram, he has been damaged in the furtber sum of 
twenty-five hundred dollars as exemplary damages. Wherefore, plaintiff prays 
for judgment for said sum of twenty-five hundred dollars actual damages, and 
twenty-live hundred dollars exemplary damages, and costs of suit; and ne 
prays such further relief, both legal and equitable, general and special, as he 
may be entitled to, and, in duty bound, will ever pray,” etc. 

To this petition the plaintiff in error, defendant in the court beluw, filed its 
first amended original answer in lieu of all other pleas theretofore filed in the 
case, and therein, as permitted by the practice in the state of Texas, first 
demurred generally to the plaintiff's petition as insufficient in law, then 
specially demurred: 

(1) ‘That in so far as plaintiff seeks to recover damages for alleged failure 
to arrange business matters, and for alleged mental suffering and distress, 
his petition is insufficient, for the reason that such damages are remote, 
uncertain, and not within contemplation of the parties at the time, and not 
an element of actual damages in the case, and, under the allegations of the 
petition, not recoverable at all. 

(2) That, in so far as plaintiff seeks a recovery for damages therein for 
alleged mental distress, said petition is insufficient, In this: that the amount 
claimed is and was below the jurisdiction of the circuit court. 

The defendant also filed a general denial or general traverse of the allega- 
tions of the petition, and a special plea setting up the contributory negligence 
of the plaintiff; also, a special plea setting up the special rules and regula- 
tions of the defendant, governing the sending of messages, under which it only 
undertook to make free delivery, in towns the size of Gatesville, within a 
radius of half a mile of its office, and averred that the plaintiff did not. at 
the time said message was received, nor at any time, reside within half a 
mile of said office, and that no arrangements were made, and no contract 
entered into, to make delivery of said message outside of said limits, and no 
extra compensation was ever paid or guarantied for the special delivery of 
said message outside of said limits. 

On the trial of the cause there was a verdict for the plaintiff in the sum of 
$1,250, and judgment was entered thereon. The plaintiff in error thereupon 
brought the case to this court for review, assigning errors as follows: ‘First 
assignment of error: The court erred in overruling general demurrer of the 
defendant to plaintiff’s petition, because said petition failed to show any 
cause of action, of which said court could have, hold, and maintain jurisdic- 
tion, all of which appears at large by inspection of said petition, and said 
demurrer thereto. Second assignment of error: The court erred in over 
ruling the first special exception and demurrer of defendant to plaintiff's said 
petition. Third assignment of error: The court erred in overruling the 
second special exception of defendant to plaintiff’s said petition. Fourth as 
signment of error: The court erred in overruling the third special exception 
of defendant to plaintiff’s said petition. Fifth assignment of error: The 
court erred in overruling the fourth special exception of defendant to plain- 
tiff’s petition.” 
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George Denegre, Walter D. Denegre, T. L. Bayne, Gaylord B. & 
Frank B. Clark, Jr., and M. A. Spoonts, (George H. Fearons, Stanley, 
Spoonts & Meek, and E. R. Meek, on the brief,) for plaintiff i in error, 
on the reargument. 


I. There was no cause of action stated in the petition. Every actionable 
injury must De predicated upon the breach of a duty arising out of some agree- 
ment, express or implied, or out of some special relation between the parties, 
by virtue of which relation the party aggrieved has the right to demand of 
the party one of the proper performance of such duty. Cooley, Torts, 
pp. 659, 

The petition shows no contractual relation, express or implied, between 
plaintiff and defendant. He did not employ defendant to send this telegram 
for him, nor did defendant undertake so to do at plaintiff’s instance or re- 
quest. The undertaking was one purely on behalf of the company, for John 
A. Wood and in his behalf, or celse an undertaking on behalf of G. W. Wood, 
whose request John A. Wood, by telegram, attempts to communicate to plain- 
tiff 


Nor was there any such noncontractual relation between plaintiff and the 
telegraph company, growing out of the status or relation of the parties, as 
would establish any duty upon the part of the telegraph company to promptly 
send and deliver the message in question. The only duty which the telegraph 
company owes to the public in general, or, we might say, to every particular 
member of the public, is that said company shall receive, upon payment of 
its reasonable charges, telegrams that may be tendered to it for transmission. 
This is the full scope and measure of the telegraph company’s duty to the 
public. It owes no duty to the public in general that a particular message 
received by it shall be promptly and correctly transmitted and delivered. 
This duty it owes alone to that person with whom it has contracted, or who 
has established special relations entitling him to demand the performance of 
such duty by properly delivering to the telegraph company, and by its receiv- 
ing, a message for transmission and delivery. The plaintiff never put him- 
self, personally or through any authorized agent, in such relation with the 
telegraph company. Gray, Com. Tel. § 66. 

It is true that the petition in terms alleged that John A. Wood, in this trans- 
action, sent the telegram as the agent of plaintiff. This is a legal conclusion, 
entirely refuted by the detailed facts set forth in the petition itself. The case 
is different from one where the sendee of a message receives an erroneous 
message which causes him to act to his detriment. Here the message was not 
delivered at all, and for a mere nonfeasance the sendece of a message cannot 
hold a person liable who has contracted with the sender to perform the par 
ticular service. Playford v. Telegraph Co., L. R. 4 Q. B. Cas. 706; De Rutte 
v. Telegraph Co., 1 Daly, 547; Gray, Com. Tel. p. 120, § 67. There are, it 
is true, telegraph cases in the United States which controvert this view, but 
an examination will show that each case was predicated upon a peculiar 
state of facts, distinguishable from the case at bar. 

An agent, carrier, or employe is never held responsible to third persons for 
mere nonfeasance, and there can be no reason for applying a different rule 
to telegraph companies. Harriman v. Stowe, 57 Mo. 93; 2 Thomp. Neg. p 
1060; Mechem, Ag. § 539; Story, Ag. § 309; Hutch. Carr. (2d Ed.) § 736. 
See, ‘also, Evans, Prin. & Ag. p. 385. 

The supreme court of Texas, in the case of Railroad Co. v. Levy, 59 Tex. 
566, denied the right of recovery in a case precisely similar to this one. A 
son sent a telegram to his father announcing the death of the son’s wife. 
The father sued for nondelivery, and it was held he could not recover, for 
want of privity. 

The petition does not show that the plaintiff has suffered any such certain, 
definite, actual, and proximate damage as could be made the basis of re- 
covery. Russell v. Telegraph Co., 19 N. W. 408, 3 Dak. 315; Wilcox v. 
Railroad Co., (Oct. 11, 1892,) 3 C. C. A. 155, 52 Fed. 264; Brigham v. Carlisle, 
78 Ala. 243-247. 

II. The second assignment of error is predicated upon the rule of law that 
damages for mental or emotional anguish or suffering, when unaccompanied 
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by physical injury, are not recoverable. Lynch v. Knight, 9 H. L. Cas. 577%. 
Flemington v. Smithers, 2 Car. & P. 292; Commissioners v. Coultas, 13 App. 
Cas. 222; Johnson v. Wells, Fargo & Co., 6 Nev. 224; Russell v. Telegraph 
Co., 19 N. W. 408, 3 Dak. 315; City of Salina v. Trosper, 27 Kan. 564; West 
v. Telegraph Co., 17 Pac. 807, 39 Kan. 95; Wyman v. Leavitt, 71 Me. 227; 
Telegraph Co. v. Rogers, (Miss.) 9 South. 823; Chase v. Telegraph Co., 44 
Fed. 554; Crawson v. Telegraph Co., 47 Fed. 544; Chapman v. Telegraph 
Co., (Ga.) 15 S. E. 901; Canning vy. Williamstown, 1 Cush. 451; Wilcox v. 
Railroad Co., (Oct. 11, 1892,) 3 C. C. A. 155, 52 Fed. 264; Tyler v. Telegraph 
Co., 54 Fed. 634; Wood’s Mayne, Dam. p. 74, note. 

Commissioners v. Coultas, before the house of lords on appeal from the su- 
preme court of Victoria, February 4, 1888, 13 App. Cas. 222, was a case 
where the plaintiffs below, James and Mary Coultas, were alleged to have 
received a severe nervous shock, and suffered personal injuries, due to fright 
brought about by the alleged negligence of a railway gate keeper in per- 
mitting them to enter upon a track in face of an approaching train. The 
house of lords, speaking through Sir Richard Couch, in disallowing the dam- 
ages as too remote, said: “The rule of English law as to the damages’ which 
are recoverable for negligence is * * œ that the damage must be the 
natural and reasonable result of the defendant’s act,—such a consequence as 
in the ordinary course of things would flow from the act. The law would 
be the same in Victoria, unless it has been otherwise enacted by the legisla- 
ture, which it is not said it has been.” 

In the case of Lynch v. Knight, supra, Lord Wensleydale said: “Mental 
pain or anxiety the law cannot value, and does not pretend to redress when 
the unlawful act complained of causes that alone, though, where a material 
damage occurs, it is impossible a jury, in estimating it, should altogether over- 
look the feeling of the party interested.” The words “material damage” are 
here used in the sense of physical, as contradistinguished from sentimental or 
emotional, damage. Damages for mental suffering disconnected from physical 
injury cannot be recovered. 

Prior to the case of So Relle v. Telegraph Co., 55 Tex. 308, this proposition 
does not seem to have been disputed, and every case since decided, allowing 
recovery for mental anguish alone, is based upon the So Relle Case; and this, 
notwithstanding the fact that the doctrine of the So Relle Case was repudi- 
ated by the same court in the case of Railroad Co. v. Levy, 59 Tex. 566. <As 
might have been expected, however, the So Relle Case gave rise to a flood 
of speculative litigation, which led the supreme court of Texas into such in- 
consistencies as to render its opinions valueless as authorities. In the So 
Relle Case the sendce was allowed to recover; in the Levy Case the sendee's 
right of action was denied. In the Levy Cases, 59 Tex. 566, Id. 542, injury 
to feelings was held to be exemplary damages; in the Stuart Case, 18 S. W. 
351, 66 Tex. 580, compensatory damages. In McAllen v. Telegraph Co.. 7 
S. W. T15, 70 Tex. 243, recovery for mental anguish was refused. In Tele 
graph Co. v. Cooper, 9 S. W. 598, 71 Tex. 507, it was held that the husband, 
the sender of a dispatch calling a physician to attend a wife in her confine 
ment, could not recover for his mental suffering caused by the negligence of 
the company in failing to deliver the message, but that, suing in right of his 
wife, who was not a party to the contract with the company, he could recover 
for her mental sufferings. 

In McAllen v. Telegraph Co., supra, Telegraph Co. v. Simpson, 11 S. W. 385, 
73 Tex. 422, and Telegraph Co. v. Brown, 10 S. W. 323, 71 Tex. 723,—-it was 
held that, to recover, the telegraph company must have notice of relationship 
or importance of correct transmission; and in the Brown Case recovery was 
denied on a telegram reading: “Willie died yesterday at six o'clock; will be 
buried at Marshall Sunday evening,’—because “the message gave nothing to 
indicate that ‘Willie’ was the brother of plaintiff;’’ and yet in Telegraph Co. 
v. Adams, 12 S. W. 857, 75 Tex. 537, it was held that “a telegraph company 
is not relieved from liability for damages resulting from delay in the trans- 
mission and delivery of a message calling a sister to her dying brother by 
the fact that, at the time it contracted to deliver the message, it was not in- 
formed of the relation of the parties, by its contents or otherwise.” 

In Rowell v. Telegraph Co., 12 8. W. 534, 75 Tex. 26, the court distinguished 
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between the failure to deliver a dispatch, which failure caused mental suffer- 
ing, and failure to deliver a dispatch which would have relieved mental suf- 
fering. Says the court: “The damage here complained of was the mere con 
tinued anxiety caused by the failure promptly to deliver the message. Some 
kind of unpleasant emotion in the mind of the injured party is probably the 
result of a breach of contract in most cases, but the cases are rare in which 
such emotion can be held an element of damages resulting from the breach. 
For instance, for feelings in such cases, the courts cannot give redress. Any 
other rule would result in intolerable litigation.” 

The few cases in other states upholding recovery are based upon these Texas 
decisions. 

The fact that prior to the So Relle decision no case can be found holding the 
same doctrine, and but few cases involving the same question, is strong proof 
of the facts that the common sense of the profession considered such actions 
not maintainable. 

In Canning v. Williamstown, 1 Cush. 451, decided in 1848, the court says: 
“The argument for the defendant assumes that the plaintiff sustained no in- 
jury in his person, within the meaning of the statute, but merely incurred 
risk and peril which caused fright and mental suffering. If such was the fact, 
the verdict would be contrary to law.” 

In the case of Railroad Co. v. Stables, 62 Ill. 320, it is said: “The mental 
anguish which would not be proper to be considered is where it is not con- 
nected with bodily injury, but was caused by some mental conception not aris- 
ing from the physical injury.” 

In City of Chicago v. McLean, 24 N. E. 527, 133 Ill. 148, it is said that “any 
mental anguish which may not have been connected with the bodily injury, 
but caused by some conception arising from a different source, would not prop- 
erly have been taken into consideration by the jury.” 

In City of Salina v. Trosper, 27 Kan. 544, It is held that “damages for mental 
suffering can be recovered in actions of this kind where such mental suffering 
is an element of the physical pain, or is the natural and proximate result of 
the physical injury, and can be recovered in cases of this kind only under such 
circumstances.” 

See Webb v. Railroad Co., (Utah,) 24 Pac. 616, and Black v. Railroad Co., 10 
La. Ann. 38. 

5 Amer. & Eng. Enc. Law, p. 42, note 2, asserts the rule to be that “no re- 
covery can be had for mental suffering alone, when there is no other injury.” 

Wood, Ry. Law, p. 1238, says: ‘But, unless physical injury is connected 
with the mental pain, there can be no recovery therefor, as the latter alone 
does not constitute either a ground of action or an element of damage, unless 
accompanied by circumstances of malice or inhumanity.” 

Says Pierce, R. R. p. 302: “Mental is not readily distinguishable from 
physical suffering. Pain of mind, when connected with bodily injury, is the 
subject of damages; but it must be so connected in order to be included in the 
estimate unless the injury is accompanied by circumstances of malice, insult, 
or inhumanity.” 

Says Wood’s Mayne, Dam. 75: ‘Mental anguish, of itself, has never been 
treated as an indispensable ground of damages, so as to enable a person to 
maintain an action for that injury alone. Neither has insult or contumely. 
Mental anguish of the most excruciating character may, and generally does, 
result from charging a lady with being a prostitute or a gentleman with be- 
ing a blackleg or cheat, yet, unless productive of special damages apart 
from the mental suffering occasioned thereby, no action will lie.” 

Says Trigg v. Railroad Co., 74 Mo. 147, in an action for damages against a 
railroad company by a passenger carried beyond her station through negli- 
gence of the company: “If the anxiety and suspense of mind suffered by the 
plaintiff in consequence of the delay in this case is a ground of recovery, sim- 
ilar suspense and anxiety of mind would be an equally good ground of re- 
covery in a case where a railroad train should wrongfully stop to take a pas- 
senger. The general rule is that pain of mind, when connected with the 
bodily injury, is the subject of damages; but it must be so connected in order 
to be included in the estimate, unless the injury is accompanied by circum- 
stances of malice, insult, or inhumanity.” 
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Says Wyman v. Leavitt, 71 Me. 227: “But we have been unable to find any 
decided case which holds that mental suffering alone, unattended by any in- 
jury to the person, caused by simple, actionable negligence, can sustain such an 
action; and the fact that no such case exists, and no elementary writer as 
serts such a doctrine, is a strong argument against it.” 

Walsh v. Railroad Co., 42 Wis. 23, was an action on contract for failure to 
carry. Held: ‘The action being on contract, the court erred in refusing to 
charge that the plaintiff could not recover for disappointment of mind, sense 
of wrong, or injury to his feelings, and in charging that, if defendant’s conduct 
was willful and oppressive, the jury might award full compensatory, though 
not punitive, damages, embracing such loss of time, such injury to health. 
such annoyance and vexation of mind, and such mental distress and sense 
of wrong as the jury should find was the immediate result of the misconduct, 
and must reasonably have been expected to arise therefrom to the plaintiff.” 

See, also, Terwilliger v. Wands, (decided in 1858,) 17 N. Y. 54; Railroad Co. 
v. Packer, 9 Bush, 455; Joch v. Dankwardt, 85 Ill. 331; Payne v. Railroad 
Co., 45 Iowa, 570; Railroad Co. v. Stevens, 9 Heisk. 12; Mulford v. Clewell, 
21 Ohio St. 191; Freese y. Tripp, 70 Ill. 497; Clinton v. Laning, 28 N. W. 125, 
61 Mich. 355; Meidel v. Anthis, 71 Il. 241; Flemington v. Smithers, 2 Car. & 
P. 292; Masters v. Warren. 27 Conn. 293; Stewart v. Ripon. 38 Wis. 584. 

While the supreme court of Texas has been followed by one decision in Ala- 
bama, one in Tennessee, one in Kentucky, and two in Indiana, all of which 
are founded upon the So Relle Case, the weight of authority is against the 
maintenance of such an action. The Tennessee case was decided by a divided 
court. 

In Russell v. Telegraph Co., (Dak.) 19 N. W. 408, the telegram read: “Libby 
died last night. Funeral to-morrow. Come. Answer quick.” The court 
says: “No case can be found where a person has been allowed to recover dam- 
ages for a shock, injury, or outrage to the feelings and sensibilities, arising and 
caused by a breach of contract, except it is a marriage contract. Such dam- 
ages can only enter into, and become a part of, the recovery, where the plain- 
tiff has sustained, by the willful act of another, some corporal or personal in- 
jury. They never can be recovered independently and alone, and, if recov- 
ered at all, only in actions of tort.” 

In the case of West v. Telegraph Co., (Kan.) 17 Pac. 810, it is said: “It 
seems, however, to be claimed, upon the part of plaintiff, that he is entitled to 
recover for his mental anguish or suffering occasioned by the delay in the an- 
nouncement of the death of his brother. Where mental suffering is an ele- 
ment of physical pain, or is a necessary consequence of physical pain, or is 
the natural and proximate result of the physical injury, the damages for men- 
tal suffering may be recovered, where the injury has been caused by the neg- 
ligence of the defendant, but in actions of this kind we do not think that dam- 
ages for mental anguish or suffering can be allowed;” approving Dakota cases 
and disapproving Texas, and affirming City of Salina v. Trosper, 27 Kan. 544. 

In Chapman v. Telegraph Co., (Ga.) 15 S. E. 901, the message announced the 
desperate illness of a brother, and requested sendee to come. The court dis- 
approved of So Relle Case, which it says is based upon a dictum in Shearman 
and Redfield, and declares the rulings of that court favoring recovery to be 
inconsistent. Says the court: “This view grapples with the big question, 
how can we, in an action for breach of contract, recover for mere disappoint- 
ment or anguish of mind resulting from the breach? Walsh v. Railroad Co., 
42 Wis. 23. The answer given is that the subject-matter of the contract is 
feeling, and the damage to feeling by noncompliance was plainly in contempla- 
tion of the parties making the contract. The breach of many a contract 
which the injured party desires performed brings disappointments and blasted 
hopes; yet these mental consequences, if unattended with other loss, have not 
been usually regarded ground of recovery. * * œ It is remarkable that 
the cases favoring recovery can point to no positive authority older than the 
first Texas decision in 1881. They do refer to certain classes of cases where 
mental suffering is admitted as an element to be considered by the jury in 
making their estimate of the damages, viz. actions for slander and libel, for 
seductiou, for assault without physical injury, for breach of promise of mar- 
riage, and for physical injuries; but in every one of these it has been main- 
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tained that there is a necessary and inseparable ingredient of pecuniary in- 
jury, etc. * * * Tospeak of the right to nominal damages as a condition 
for giving substantial damages is a palpable contradiction. To give nominal 
damages necessarily denies any further recovery. It is said there must be an 
infraction of some legal right, attended with mental suffering, for this kind of 
damages to be given. If this be true law, why is not the mental distress al- 
ways an item to be allowed for in the damages? We have seen that, though 
allowed in some, it is in many cases excluded. Every man knows that the 
violation of any material right is necessarily productive of more or less pain 
of mind. Then why not compensate it in every instance in which a right has 
been violated ?” 

Says the supreme court of Nevada in the case of Johnson v. Wells, Fargo & 
Co., 6 Nev. 224: “It is safe to say that no well-considered case can be found 
to support the instruction in the present case, where damages have been al- 
wo mental pain as an element of damages distinguished from bodily 
suffering.” 

The supreme court of Mississippi, in the case of Telegraph Co. v. Rogers, 
9 South. 823, carefully canvassed all the decisions upon this subject, and 
gave the most cogent reasons, founded on public policy, against a rule of law 
which would permit a recovery for mental suffering disconnected from 
physical injury. Says the court: “The courts of Alabama, Tennessee, Indi- 
ana, and Kentucky have followed the supreme court of Texas. Telegraph Co. 
v. Henderson, 7 South. 419, 89 Ala. 510; Wadsworth v. Telegraph Co., 8 S. 
W. 574, 86 Tenn. 695; Reese v. Telegraph Co., 24 N. E. 163, 123 Ind. 295; 
Chapman v. Telegraph Co., (Ga.) 15 S. E. 901. These cases, so far as we have 
been able to discover, rest upon the authority of each other, finding no support 
in the decisions of other states or those of England.” 

The court will observe that in the Alabama case, 7 South. 419, 89 Ala. 510, 
supra, the suit was brought by the sender of a message, who had himself paid 
the consideration therefor. In the Tennessee case there was a strong dissent- 
ee by Justice Lurton, now United States circuit judge, and Justice 

‘olkes. 

The public evil of adhering to a different rule from that here contended for 
is well pointed out in the opinion of Cooper, J., in the case of Telegraph Co. v. 
Rogers, supra. 

The decisions of the federal courts are all our way with the exception of 
the present case; for in the case of Callie Duer and M. A. Boles v. W. U. Tel. 
Co., Judge Maxey overruled his decision in the case of Beasley v. Telegraph 
Co., 39 Fed. 181. The opinion was not in writing, but was an oral opinion 
sustaining the demurrer, stating that in deciding the Beasley Case he had sim- 
ply followed the supreme court of Texas, being desirous to harmonize, as far 
us possible, the decisions of the state and federal courts. 

In Crawson v. Telegraph Co., 47 Fed. 544, the Rogers Case, 9 South. 823, is 
approved, and the rule laid down in Wood’s Mayne on Damages, p. 74, followed. 
The court shows the Texas cases to be inconsistent, and disapproves of the 
Indiana, Alabama, and Kentucky cases, and approves Chase v. Telegraph Ce., 
44 Fed. 554. 

In Chase v. Telegraph Co., 44 Fed. 554, the telegram called plaintiff to bed- 
side of his brother-in-law. No recovery was allowed; the Texas, Indiana, 
and other cases were disapproved, and the dissenting opinion in the Tennessee 
case approved. 

In Cobbs v. W. U. Tel. Co., U. S. Cir. Ct., Topeka, Kan., June 18, 1883, the 
suit was for damages for failure to deliver a telegram announcing the father’s 
death in time to permit the sendee to attend funeral. Martin, J., says: “The 
rule of law that the plaintiff cannot recover under these circumstances, and 
particularly when it involves the question of feelings or mental suffering or 
sorrow, unless the acts complained of produced physical suffering or pecuniary 
loss, may be a harsh, but it nevertheless seems to be a well settled, rule of 
law, and this case does not present to my mind an exception of the rule; and 
because of this conclusion the demurrer to the evidence will be sustained, and 
judgment entered for the defendant.” 

The United States circuit court of appeals, in the case of Wilcox v. Railroad 
Co., 3 C. C. A. 73, 52 Fed. 264, approved of the doctrine in Lynch vy. Knight, 9 
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H. L. Cas. 598, saying: ‘The authorities are substantially agreed on the propo- 
sition that pain of mind, as distinct from bodily suffering, can be considered 
in actions for damages from injuries to the person, and for pecuniary loss and 
expense, or like causes, incident to such injuries, but we know of no decided 
case which holds that mental pain alone, unattended by injury to the person, 
caused by simple negligence, can sustain an action. It was said in Lynch v. 
Knight, 9 H. L. Cas. 598, that ‘mental pain and anxiety the law cannot value, 
and does not pretend to redress when the unlawful act complained of caused 
that alone.’” The decision was rendered by Judge Hughes, and concurred in 
by Chief Justice Fuller and Judge Goff. The above case was followed by 
Judge Paul in Tyler v. Telegraph Co., 34 Fed. G34. 

In the case of Kennon v. Gilmer, 9 Sup. Ct. 696, 131 U. S. 22, which was 
a suit to recover damages for a personal injury caused by negligence, language 
is used which would imply that, in the mind of the learned justice, (Gray,) 
mental pain and suffering is not, by itself, the basis of recovery. The charge 
which was objected to was as follows: ‘‘The jury should assess the general 
damages claimed in such sum as will compensate the plaintiff for the injury 
received, and in so doing may take into consideration his bodily and mental 
pain and suffering, both taken together, but not his mental pain alone, the in- 
convenience to him in being deprived of his leg, the loss of time and incon- 
venience in attending to business generally, from the time of the injury to the 
present time, such as the plaintiff may have proved, and the jury are satis- 
fied, to a reasonable certainty, inevitably and necessarily resulted from the 
original injury.” Says Mr. Justice Gray: “The defendant objects to this 
instruction that the jury were permitted to assess damages for mental suf- 
fering. But the instruction given only authorized them, in assessing damages 
for the injury caused by the defendants to the plaintiff, to take into considera- 
tion his bodily and mental pain and suffering, both taken together, (but not 
his mental pain alone,) and such as inevitably and necessarily resulted from 
the original injury. The action is for an injury to the person of an intelligent 
being; and when the injury, whether caused by willfulness or by negligence, 
produces mental, as well as bodily, anguish and suffering, independently of 
any extraneous consideration or cause, it is impossible to exclude the mental 
suffering in estimating the extent of the personal injury for which compensa- 
tion is to be awarded. The instruction was in accord with the opinions of 
this court in similar cases.” 

The breach of promise cases are the only ones in which such damages have 
been allowed for breach of contract, and this is stated to be becnuse the ac- 
tion partakes, in several features, of the characteristics of an action for will- 
ful tort, and, moreover, because the plaintiff’s financiai loss is a material ele- 
ment, evidence showing defendant’s station and reputed wealth being adinis- 
sible. At common law, the husband, on marriage, assumed the wife's debts 
and responsibility for her contracts, took a large share of her property, and 
she acquired some right in his property, thus showing that breach of promise 
of marriage involved important pecuniary consequences. 

‘We have canvassed the authorities thus fully, even at the expense of being 
tedious, because of the importance of the case as one of first impression in 
this court, as well as because of the far-reaching and pernicious consequences 
of a ruling on this point adverse to our contention. If the plaintiff's right of 
action be maintained, it is scarcely possible to fix a limit to suits of like char- 
acter. It is hard to imagine any contract, the breach of which does not pro- 
duce some mental anxiety and suspense, while it is easy to call to mind very 
many cases of breach of contract in which mental suffering and anxiety would 
be greater than any one would suffer in cases such as the one under considera- 
tion. The salutary and long-established rule protecting defendants against 
ruin by the infliction of speculative and remote damages would be swept 
away, and the time of the courts occupied in passing upon such cases. The 
nonpayment of a note at maturity, whereby financial ruin and disaster come 
upon the payee, undoubtedly causes very much more anxiety and distress than 
the nonreceipt of a telegram announcing the death of a relative, and yet no 
one would think of claiming damages for mental suffering in such a case, 
when the recovery would depend largely upon the state of mind and tempera- 
ment of the plaintiff. Some persons would suffer for not being allowed to 
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attend a funeral, and others would experience a sense of relief in not being 
compelled to be present. If the sendee or receiver of a message can, under 
the circumstances of the case, maintain a suit, then so can the sender of the 
message, with whom the telegraph company has contractual relations. Both 
could recover for mental anxiety and suffering, for the recovery by one would 
not preclude a recovery by the other, and there would be no end to the lia- 
bility of the telegraph company. In fact, if we are to accept the doctrine of 
one of the Texas cases, where a telegram is sent by one person to another, 
announcing the desperate illness of a third, and summoning the sendee or re- 
ceiver of a message to the bedside of a sick person, the sick person could also 
maintain a suit for mental anxiety and suffering. 

An attack is also made upon the damages claimed as being remote, uncer- 
tain, and not within the contemplation of the parties at the time. In so far 
as the petition seeks a recovery for alleged failure to arrange business matters 
which will or may occasion expense and trouble, it is insufficient in law, and 
will not warrant a recovery, because such damages are too remote, uncertain, 
and conjectural to form the basis of a recovery, and were not within the rea- 
sonable contemplation of the parties; and it is not alleged that plaintiff in 
error was informed of such facts as invited a contemplation of these damages. 
as a probable consequence of its neglect. Wilcox v. Railway Co., 3 C. C. A. 
73, 52 Fed. 264; Telegraph Co. v. Hall, 8 Sup. Ct. 577, 124 U. S. 444; Tele- 
graph Co. v. Smith, (Tex. Sup.) 138 S. W. 169; McAllen v. Telegraph Co., 7 S. 
W. 715, 70 Tex. 243; Griffin v. Colver, 16 N. Y. 489; and other cases cited 
supra. 

Both by the common and civil law it is provided that recoverable damages 
must be such as are reasonably within the contemplation of the parties at the 
tine of the contract or assumption of duty, as likely to flow from a breach 
of such undertaking or duty, as well as such as are the direct and proximate 
consequence of a breach of contract or duty. This rule was well formulated 
by Baron Alderson in the case of Hadley v. Baxengdale, 9 Exch. 341, and has 
been supported and maintained in all well-considered decisions, and by all text 
writers who have attempted to present to the profession the law of damages, 
and has become familiarly known as the “Rule of Hadley v. Baxengdale.’” 
The principles announced in this rule, however, are not confined to the com- 
mon law or English jurisprudence, but have their history far back in the 
civil law, from whence they were subsequently imported into the common law. 
The rule is one not only of justice, but of public policy, as much so as the rule 
established by the English statute of frauds and perjuries. It will be found 
substantially stated in paragraphs 1 and 2 of article 1928 of the Civil Code of 
Louisiana, adopted on the 12th of April, 1824, and in articles 1149-1151 of the 
Code of Napoleon, which was officially promulgated on the 5th of March, 1803. 
See Halsted & Vorhees’ French Civil Code, (Ed. 1841,) p. 314, being part of 
title 3 on the subject of “Contracts or Conventional Obligations in GeneraL” 
See, also, Poth. Obl. pt. 1, c. 2, art. 3, marg. p. 159, and 1 Domat, Civi Law 
by Strachan, (Cushion’s Ed.) §§ 282, 283, 1907, 1928. 


S. B. Hawkins, John Clegg, and E. A. McDonald, (McDowell, 
Milker & Hawkins, White & Taylor, and Clegg & Thorpe, on the 
brief,) for defendant in error on the reargument. 


I. The allegations of the first amended original petition of defendant in error 
as to John A. Wood's being the agent of, and acting for, defendant in error, 
and the allegation as to actual notice, are sufficient on general demurrer. 

Although the right of the sendee to maintain an action for any damage 
which may ensue to him is established by the decisions of Texas, supported 
by the great weight of American authority, independent of whether or not 
the sendee had been previously constituted his agent, and though the most 
approved doctrine is that enunciated in the Young Case, 11 S. E. 1044, 107 N. 
C. 370,—that a telegraph company is the common agent of sender and re- 
celver; also, that, on the face of a message like the one at the bar, the sender 
is the agent of the receiver,—we deem the agency of John A. Wood for the de- 
fendant in error sufficiently alleged. Plaintiff in error raises the point in this 
court for the first time, and rests same upon the general demurrer. In pass- 
ing upon a general exception, every reasonable intendment arising upon the 
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pleading excepted to should be indulged in favor of its sufficiency. If the 
petition in this case is insufficient, it is so in form only, for the substance 
is there. The pleader has alleged that John A. Wood was the agent of, and 
acting for, A. Wood, and, though not as specifically stated as it perhaps 
should have been, still the allegation of agency is there; and though the man- 
ner in which he became agent is not alleged, yet if, in fact, he was agent, he 
is none the less so because the pleader has failed to point out the manner of 
his appointment. The rule is, as we understand it, that, whenever a pleading 
is sufficient to admit the evidence in case no exception is taken thereto. then 
it is sufficient on general demurrer. In this case it is further alleged that the 
face of the message apprised the telegraph company of its importance, and 
that the importance of same was made known to plaintiff in error by the 
sender, John A. Wood. 

The importance to whom, we ask? Manifestly, the importance to the de- 
fendant in error, A. Wood. Every reasonable intendment shows this to be 
the proper construction of the language. Now, in view of these allegations, 
with no special exception interposed to the pleading, defendant in error could 
certainly have introduced evidence on the trial showing that he had previously 
arranged with John A. Wood to forward him the information contained in 
said telegram, or any other details to show that he had constituted John A. 
Wood his agent; also, under said last allegation, defendant in error would cer- 
tainly have been permitted on the trial to show by John A. Wood the de- 
tails of information imparted by him to the agent of the plaintiff in error, 
when he, as alleged, informed him of the importance of said message, and 
could have shown by him, and the presumption is did show, on the trial, that 
he informed plaintiff in error that the message was sent for the very purpose 
of enabling defendant in error to visit his dying brother. It is well said by 
Justice Roberts in Black vy. Drury, 24 Tex. 292, “that under our system of 
pleading great liberality has uniformly been indulged in favor of pleading 
when no special exceptions have been made. General statements of fact and 
legal conclusions constituting part of a plea have not been held to vitiate it 
upon general demurrer.” Also, to same effect, see Stiles v. Giddens, 21 Tex. 
783; Trammell vy. Trammell, 20 Tex. 407-418; Prewitt v. Farris, 5 Tex. 375. 
In Telephone Co. v. Grimes, 17 S. W. 832, 82 Tex. 89, the court says: “A de- 
fective statement of a cause of action is not subject to a general demurrer; 
if it is so stated that it is amendable, it is good against a general demurrer.” 
Again: “If enough is stated to show that a good cause of action exists, how- 
ever defectively stated, it is good on general demurrer.” Collins v. Warren. 
63 Tex. 312. Then will the court say that, under such testimony as above, 
the court below should not have submitted—First, the question of agency, 
and, second, who held the beneficial interest in the contract? In the case of 
Telegraph Co. vy. Jones, 16 S. W. 1006, 81 Tex. 271, the court holds that allega- 
tions of agency similar in all respects to those in the case at bar were suffi- 
cient to admit proof of the fact, but that a right of action existed in the 
sendee, though he was not a party to the contract. 

Il. It was not necessary to either allege or prove that the sender was the 
agent of the sendee, or that the sendee sustained contractual relations to the 
company. 

The question now arises, are telegraph companies under any obligations to 
the sendee of messages? They certainly are. Does not the company, by the 
acceptance of a telegram for transmission, assume the duty of delivering the 
same to the sendee, and does not a failure to deliver same become a breach of 
that duty, and, if there be a breach of duty to the sendee, has he not a right 
of action for damages? In Telegraph Co. v. Allen, 6 South. 461, 66 Miss. 549, 
the appellee was the person to whom three messages of a social nature were 
not delivered within a reasonable time. The messages had been prepaid by 
the sender. There was no allegation of agency or contractual relations. The 
question propounded for adjudication was “whether any duty was assumed 
by the telegraph company to the person addressed in a telegram received for 
transmission with charges paid, and whether, for a breach of such duty, he 
may maintain an action against the company for neglect, in the absence of 
pecuniary loss to himseif.” Judge Cooper, in rendering the opinion of the 
court, states “that in America the universal doctrine is that the company is 
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liable for the delivery of a changed message, and therefore owes a duty to the 
receiver, as well as to the sender.” After discussing and stating the princi- 
ples which uphold the American rule, he says: “The fundamental principle 
is tbat there is some breach of duty; and whether this duty is logically de- 
duced from any well-recognized rule applicable to other relations becomes im- 
material where there is a consensus of judicial opinion as to its existence.” 
Continuing, he says: “We are content to take our place in the line of Amer- 
ican authorities, and to accept as settled the rule of liability, because the tele- 
graph company is a public agent, and as such, from the peculiar character of 
its business, is connected with the sendee of the message su far as to impose 
upon it the duty to deliver the intelligence intrusted to it for him. Whether 
this be property or an intangible thing of value to him, it is that which the 
company is under duty to communicate according to its course of business, 
and delay in the delivery is as much a breach of duty as the delivery of an 
altered message; and in either event recovery may be had by the sendee.” 
In the case of Wadsworth v. Telegraph Co., 8 S. W. 574, 86 Tenn. 695, which 
seems to have been well considered, the allegation was that the messages un- 
der consideration were sent by a friend of the family, and with no attempt 
to allege or prove contractual relations. The court says: ‘‘The ground of 
demurrer is that the plaintiffs cannot maintain this action for the want of 
privity of contract between them and defendant. This ground is also bad. 
The question is whether a person to whom a telegraphic message is directed 
has a right of action against the company for its negligent delay or nonde- 
livery of the message. In England this question is undoubtedly answered in 
the negative. In America, on the other hand, it is invariably answered in the 
afirmative.” Upon special exception raising this precise point in the case of 
Young v. Telegraph Co., 11 S. E. 1044, 107 N. C. 370, the supreme court of 
that state, adopting the language of Shearman & Redfield on Negligence, (sec 
tion 560,) says: “We think, therefore, upon the principle of these decisions, 
a telegraph company is responsible for its negligence to a person to whom a 
message is addressed, as well as to the sender. If it were not so, it is obvious 
that the receivers of telegrams would often receive great damage without any 
means of redress;” and adds: ‘There is ample authority to the same effect,” 
and cites numerous authorities. And, further, the court assigns the follow- 
ing reasons for the rule. (1) “That a telegraph company is a public agency, 
and responsible, as such, to any one injured by its negligence, or at least it is 
the common agent of sender and receiver.” (2) ‘‘That, in a case like this, the 
receiver is the beneficiary of the contract, and the injury, if any, caused by 
the company’s neglect, must be to him.” (3) “The message is the property of 
the party addressed, in analogy to a consignee of goods.” (4) “That, upon 
the face of the message such as this, the sender is the agent of the receiver, 
and the latter, as the principal, can maintain an action for breach of the con- 
tract, or for a tort, if injury is done him by negligence in the performance of 
the duty contracted for. The company’s employment is of a public character, 
and it owes the duty of care and good faith to both sender and receiver.” 

This doctrine is clearly recognized by the Texas court in the case of Tele- 
graph Co. v. Adams, 12 S. W. 857, 75 Tex. 536, wherein the court says: “If 
it was intended to serve the receiver, and he accepts the act, we are unable 
to see why the telegraph company should be excused from the consequences 
of its neglect to discharge its own duty by reason alone of its ignorance of 
the relations that may exist between the sender and receiver of the message. 
If the sender, from motives of friendship, or any other cause, is willing to 
confer upon the receiver a benefit, and he is willing to accept it, and out of 
the transaction there results damage for somebody to receive, and for the cor- 
poration to pay, the want of the technical relationship of principal and agent 
between the other parties ought not to inure to the benefit of the telegraph 
company, to the exclusion of the only party for whose use the other parties 
intended the transaction.” To further illustrate this doctrine, we cite Tele- 
graph Co. v. Longwill, (N. M.) 21 Pac. 339; Anderson v. Telegraph Co.. (Tex. 
Sup.) 19 S. W. 285; Martin v. Telegraph Co., (Tex. Civ. App.) 20 S. W. 861. 

But, independent of the right of the sendee to recover because of the tele- 
graph company being the common agent of both parties, and owing a duty to 
the receiver, as well as to the sender, in messages like the one in the case at 
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bar, the sendee is entitled to recover damages because he is the party to be 
served, and therefore holds the beneficial interest in the contract. Notwith- 
standing the petition in this case alleges notice of its importance, it is no 
longer an open question in Texas that messages in all respects similar to tbe 
one at bar sufficiently disclose on their face that the sendee has a beneficial 
interest therein. In Telegraph Co. v. Adams, 12 S. W. 857, 75 Tex. 531, the 
message was: “Clara, Rufe is dying. Come quick.” In Telegraph Co. v. 
Beringer, 19 S. W. 336, 84 Tex. 38, the message was: “Your father died to- 
day. Come at once.” In Telegraph Co. v. Jones, 16 S. W. 1006, 81 Tex. 281, 
the message was: ‘Mother is not expected to live but a short time.” And the 
court in each case holds that it is evident the contract was made for the bene- 
fit of the addressee, and that, too, notwithstanding the sender had not been 
previously constituted an agent for that purpose. In the Beringer Case, cited 
above, the court below was asked to charge the jury “that if the message was 
sent for the gratification of the sender, or that of the other members of the 
Beringer family, the plaintiff could not maintain his suit:’ and its refusal 
to give this instruction was assigned as error on appeal. The supreme court, 
in passing upon this and other questions involved, says: “It was evident the 
contract was made for the benefit of the plaintiff. He accepted it, and had 
a right to recover for the breach of the contract made for his benefit by 
Kxohlenberg, notwithstanding the fact that he had not previously constituted 
him his agent for that purpose. It was not material by whom the defendant’s 
compensation for sending the message was paid, nor whether it was subse- 
quently paid or refunded to the sender, so far as the right of action for dam- 
ages is concerned.” In Telegraph Co. v. Moore, 12 S. W. 949, 76 Tex. 67, 
when the message read: “Billy is very low. Come at once,”—the rule is af- 
firmed that a message announcing a sickness or death of a relative need not 
disclose the relationship, provided the language employed is reasonably sufii- 
cient to put the company upon inquiry as to the relationship between such 
person and the party addressed, and to apprise it that its object was to afford 
the party addressed an opportunity to attend upon his relative in his last sick- 
ness, or to attend upon his funeral in case of death; and this message is held 
sufficient for that purpose. In ‘Telegraph Co. v. Adams, above cited, it is 
said: “When such communications relate to sickness and death, there accom- 
panies them a common-sense suggestion that they are of importance, and that 
the persons addressed have in them a serious interest. When the generat 
nature of the communication is plainly disclosed by its terms, instead of re- 
quiring the sender to communicate to the unwilling ear of the busy operator 
the relationship of the parties concerned, a more reasonable rule will be, when 
the receiver of the dispatch desires information about such matters, for him 
to obtain it from the sender, and, if he does not do so, to charge his prin- 
cipal with the information that inquiries would have developed.” The same 
doctrine is announced in Telegraph Co. v. Edsall, 12 8. W. 41, 74 Tex. 333. In 
Telegraph Co. v. Feegles, 12 S. W. 860, 75 Tex. 537, the message was: “Come 
to Malvern first train. Lee is very dangerously wounded,’—and this was 
held on its face to show its importance to the addressee. In Potts v. Tele- 
graph Co., 18 S. W. 604, 82 Tex. 545, the message was: “To Wm. McCann, 
Sulphur Springs, Tex. Come at once. Mr. Potts is not expected to live. 
[Signed] M. E. Potts.” The court says: ‘The telegram in question is a rush 
message, bearing upon its face unmistakable evidence of its importance; and, 
if it did not directly indicate the relationship of the parties, it was amply suffi- 
cient to put the company upon inquiry in this particular.” To show further 
the position of the Texas authorities on the question of the face of the message 
being sufficient to disclose its importance to the telegraph company, we may 
be pardoned if we again quote from that state. In Telegraph Co. v. Ward, 
(Tex. App.) 19 S. W. 898, the message was: “To Mrs. Annie Ward, Brown- 
wood. Minnie died to-day at 6 P. M. [Signed] W. R. Ward.” W. R. Wara 
was the brother of appellee H. H. Ward, and Minnie, the deceased, was the 
sister of Annie, the other appellee, and addressee. Judge Davidson, in ren- 
dering the opinion, after citing with approval the opinion in Telegraph Co. v. 
Adams, 12 8. W. 857, 75 ‘lex. 531, says: “The sender of the message, under 
the circumstances of this case, did not have to notify the operator of any facts 
concerning the relationship of the parties, or the reason why it was important 
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that the message should be promptly delivered. The message itself put the 
operator upon notice of all it was necessary for him to know.” Does not the 
message: ‘Telegram received. Pa is very low; asked to wire you,”’—show 
beyond cavil that it relates to sickness, and that somebody called “Pa,” in 
whom the party addressed has a serious interest, is sick unto death? Would 
not the busiest operator know that the object of such a message was to afford 
the person addressed the solace that results from being present during the 
fast illness of his relative, or of attending his obsequies? As was said in the 
case of Telegraph Co. v. Jones, above cited: “It is evident that the contract 
for the transmission of the message was made for the benefit of appellee, (the 
sendee,) and the benefit to be by him derived from the knowledge to be com- 
municated to him of the illness of his mother was not merely the incident, 
but the cause, of the contract.” So, in the case at bar, the knowledge to be 
derived by defendant in error of the mortal illness of “Pa,” who was his 
brother, was not merely the incident, but the cause of the contract. It is 
clear that, if there had been no serious illness, there would have been no / 
message, and it is equally clear that the matter was urgent, and of the ut- 
most importance. The sender of this message was John A. Wood. It was 
addressed to A. Wood. It is therefore certain that the person referred to as 
“Pa” was the father of the sender, and, from the identity of the names of 
sender and sendee, and the familiar term of “Pa” employed to designate the 
father, the most thoughtless operator must have known that the sender was 
dispatching to the sendee about a person to whom they were both related. 
This alone is sufficient to charge the telegraph company with notice that the 
message was intended to inform the sendee of the serious illness, and prob- 
able death, of a near relative, and thus charge the telegraph company with 
a sacred duty to the defendant in error, which it admits it negligently and 
willfully failed to perform. But, in addition to the information thus derived 
from the face of the message, which in law is sufficient, it appears from the 
petition that actual notice of the importance of said message to defendant in 
error was communicated to the telegraph company by the sender at the time 
of its transmission. 

III. Mental anguish, unaccompanied by injury to person or purse, is actual 
damage, and may þe recovered for as such. 

A message, when delivered to a telegraph company for transmission, cer- 
tainly becomes the property of the person to whom it is addressed, and he is 
entitled to receive it without unnecessary delay, and entitled to recover any 
damage he may sustain by reason either of delay or nondelivery, provided 
only it be such damage as naturally and proximately results therefrom, or 
be reasonably within the contemplation of the parties. If the injury com- 
plained of be of a commercial nature, to the purse, or if it be a physical injury, 
ali American authorities are agreed that he who suffers thereby is entitled to 
recover. Upon what ground, then, is it sought to exclude mental suffering 
from the class of injuries which constitute actual damages? It must be on 
the theory either that the mind cannot suffer unless there be a bodily pain to 
which it is incident, or that the mind is not a part of the person. The precise 
point suggested by the first of the above propositions was raised by demurrer 
in Telegraph Co. v. Cooper, 9 S. W. 598, 71 Tex. 507; and the court, in pass- 
ing thereon, uses this language: ‘But it is claimed that the mental is an inci- 
dent to the bodily pain, and that without the latter the former cannot be 
considered as actual damages. In cases of bodily injury, the mental suffer- 
ing is not more directly and naturally the result of the wrongful act than in 
this case; not more obviously the consequences of the wrong done than in 
this case. What difference makes the claimed distinction? That it is caused 
by, and contemplated in, doing the wrongful act, is the principle of liability. 
The wrong-doer knows that he is doing the damage when he afflicts the mind 
by withholding the message of mortal illness, as well as by a wound to the 
person.” 

The first case in Texas to enunciate the doctrine above stated was that of 
Hays v. Railroad Co., 46 Tex. 272, and in the case of So Relle v. Telegraph 
Co., 55 Tex. 310, the same doctrine is reaffirmed, in which the court says: “It 
appears to be the settled rule of law in this state that injury to the feelings, 
caused by the willful neglect or fault of another, constitutes such actual 
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damage for which a recovery may be had.” This case is cited with approval 
in Telegraph Co. v. Jones, 16 S. W. 1006, 81 Tex. 271. While this doctrine, 
as thus laid down in the So Relle Case, is apparently overruled by Justice 
Stayton in the Levy Case, 59 Tex. 563, yet we find that in the case of Potts 
v. Telegraph Co., 18 8. W. 604, 82 Tex. 545, Judge Marr, of the commission of 
appeals, says: “The other question—as to the right to recover for mental 
anguish (as we think)—is no longer an open question in this state.” This 
opinion was reviewed by Justice Stayton, who had become chief justice of the 
supreme court, and the commissioner’s opinion adopted. In the case of Tele- 
graph Co. v. Moore, 12 8. W. 949, 76 Tex. 66, the suit was brought to re- 
cover damage for mental anguish brought about by the failure of the telegraph 
company to promptly deliver a message, and the consequent failure of the ap- 
pellee to arrive at the bedside of his brother in time to be with him in his 
last moments; and the court says: “It is true that the damages recoverable 
in an action of this character are limited to such as may reasonably be pre- 
sumed to be within the contemplation of the parties at the time the contract 
is made.” The court then quotes from the rule established in Telegraph Co. 
v. Adams, 12 S. W. 857, 75 Tex. 531, where it is held that a recovery could be 
had for mental anguish resulting from a failure to deliver with diligence a 
message announcing the sickness or death of a near relative, if the language 
employed was reasonably sufficient to put the company upon inquiry as to the 
relation of the sender and sendee, and to apprise the company that the object 
of the message is to give the party addressed an opportunity to attend his re- 
lation in his last sickness, or be present at his funeral in case of death; which 
rule the court reaffirms and adopts, and then says: “Such being the case, it 
would be unreasonable to hold that the company, upon the receipt of the mes- 
sage, should not have contemplated the consequences which were likely to re- 
sult to plaintiff from a failure to transmit it with diligence and dispatch.” 
In the case of Telegraph Co. v. Carter, (Tex. Civ. App.) 21 S. W. 689. ren- 
dered March 9, 1893, in passing on the question of mental anguish being ac- 
tionable damage, the court says: “That damage of this character may be 
considered the natural and direct consequence of a failure to transmit a tele- 
graphic message such as the one in question has become so firmly fixed in 
our jurisprudence that the action of the appellant seems scarcely to be justi- 
fied in requiring us to reannounce it.” In the case of Hale y. Bonner, 17 S. 
W. 605, 82 Tex. 33, which was a case to recover for mental suffering caused 
by failure to promptly deliver a corpse, Justice Gaines says: “We are unable 
to distinguish, in principle, this case from those in which recovery against 
telegraph companies have been allowed for failure to deliver, with prompt- 
ness, messages announcing the death or mortal illness of near relatives. Such 
cases are exceptional. As a rule, mental suffering is not an element of the 
damages which are recoverable for breach of a contract, or in an action for 
a tort founded upon a right growing out of a contract. Ordinarily, the ob- 
ject of sending a telegraphic message announcing the sickness or death of 
a relative is to afford the person to be benefited the solace that may result 
from being present during the last illness of the relation or of attending his 
obsequies. The direct result of the failure to perform the duty of delivering 
the message being to deprive the person addressed of this solace, and to cause 
distress of mind, it is not unreasonable that he should have his compensation 
therefor.” Thus, it seems that the rule in Texas that injury to feelings is an 
element of actual damage was first laid down in Hays v. Railroad Co., 46 
Tex. 279, already cited, was reaffirmed and stated more positively in the So 
Relle Case, 55 Tex. 310, then doubted in 59 Tex. 563, but since then reaffirmed 
in a long line of decisions, the last being Telegraph Co., v. Carter, (Tex. Civ. 
App.) 21 S. W. 688, in which the court says that the action of the appellant 
in again asking it to reannounce the doctrine seems scarcely to be justi- 
tied; and, though other cases involving this identical point have since been 
before the court, we do not find that this rule has since been questioned. 
The rule in Texas, supported by the greater weight of American authority, 
as we understand it, is that mental suffering is an element of actual dam- 
age, and that the telegraph company owes a duty to the receiver, as well as 
to the sender, of a message, and that for a breach of this duty the receiver 
will be entitled to recover such damages whenever the company either has 
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actual notice, or may be charged with notice, that such damage is likely to 
result from the breach. And it is sufficient to charge the company with no- 
tice in cases of sickness and death when the language employed in a mes- 
sage is reasonably sufficient to put the agent of the telegraph company upon 
inquiry, and the principal will then be charged with all the knowledge which 
inquiry would have developed. 

In Larson v. Chase, 50 N. W. 238, 47 Minn. 307, which was an action for 
mutilating a dead body, the doctrine that mental anguish is an element of 
actual damage is clearly recognized. In passing thereon the court says: 
“There has been a great deal of misconception and confusion as to when, if 
ever, mental suffering, as a distinct element of damage, is a subject for com- 
pensation. This has frequently resulted from courts giving a wrong reason 
for a correct conclusion that in a given case no recovery could be had for 
mental suffering, placing it on the ground that mental suffering, as a distinct 
element of damage, is never a proper subject of compensation, when the cor- 
rect ground was that the act was not an infraction of any legal right, and 
hence not an actionable wrong at all, or else that the mental suffering was 
not the direct and proximate effect of the wrongful act.” After briefly re- 
viewing the leading case of Lynch v. Knight, 9 H. L. Cas. 577, and showing 
that it does not hold the doctrine claimed for it, the court continues: ‘But, 
when the wrongful act constitutes the infringement of a legal right, mental 
suffering may be recovered for, if it is the direct proximate and natural result 
of the wrongful act. So, in the case at bar, the message, when received for 
transmission, became the property of the defendant in error, and the tele- 
graph company was under legal obligations to deliver same to him; and the 
failure to so deliver was the infraction of a legal right, and every infraction 
of a legal right is actionable per se. Therefore, a cause of action has been 
stated, and compensation for mental anguish can be recovered if it is the di- 
rect, proximate, and natural result of the wrong committed, or if plaintiff in 
error had legal notice, in any way, that such damage was likely to result. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge, (after stating the facts as above.) The 
right of the defendant in error, plaintiff in the court below, to re- 
cover damages in this action must be based upon the contract 
entered into with the Western Union Telegraph Company to trans- 
mit and deliver the message in question; and this whether the 
action is one technically for damages for breach of contract, or is 
an action sounding in tort. The facts, as narrated in the first 
original amended petition, show that one G. W. Wood, a brother of 
defendant in error, residing in Jefferson, Marion county, Tex., became 
very ill, and desiring the presence of the defendant in error, to com- 
fort him in his last illness, and to settle important business matters, 
procured a telegram to be sent to his son, John A. Wood, who resided 
in McGregor, McLennan county, Tex., therein requesting the pres- 
ence of his said son, and requesting said son to notify his brother, 
defendant in error, of his said illness. John A. Wood thereupon 
delivered to the agent of the telegraph company, for transmission 
and delivery, the following message: “To A. Wood, Gatesville, 
Texas. Received telegram. Pa is very low. Asked to wire you. 
[Signed] John A. Wood.” The person referred to as “Pa,” in said 
telegram, was the said G. W. Wood. At the time the said message 
was delivered to the telegraph company’s agent for transmission 
and delivery, the price demanded for sending the same was paid 
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by said John A. Wood. It is not shown that the defendant in error 
was a party to, or privy to, the contract thus entered into, nor does 
it even appear that the contract was entered into for the benefit 
of the defendant in error. On the contrary, so far as the telegraph 
company had notice, it was for the benefit of G. W. Wood. We 
notice in the petition the statement, “the said John A. Wood, in re- 
sponse to his fathers telegram, and as the agent and acting for 
plaintiff, delivered to the agent of defendant,” etc., but we consider 
all that is said with reference to John A. Wood’s being the agent 
and acting for the defendant in error as a statement of a conclusion 
of law, rather than of fact, and as entirely refuted by the detailed 
facts set forth in the petition itself. The action being founded up- 
on a contract, the elementary rule is that no one can sue for damages 
thereon who is not a party to the contract. 

“This rule is often expressed in the maxim that no one can sue on a con- 
tract ‘who is a stranger to the contract, or who is not privy to it.’ In what- 
ever words expressed, it embodies the principle that ‘Rights founded on con- 
tract belong to the person who has stipulated for them,’ and no other, and, 
therefore, that no one can sue for the nonperformance of an agreement to 
which he was not, either directly or through his agent, a party. * * * It 
is, in short, ‘clear that an action of contract cannot be maintained by a 
person who is not a party to the contract; and the same principle extends 
to an action of tort arising out of the contract.’ No one, therefore, can bring 
an action for a breach of contract merely because he thereby suffers loss 
or damage, since a person may be damaged by the breach of a contract to 
which he is not a party, and under which, therefore, he has no rights. The 
loss he suffers, in so far, of course, as it arises merely from the breach of 
the contract, is damnum absque injuria, and affords no cause of action.” 
Dicey, Purties, marg. pp. 77, 79; 3 Bouv. Inst. p. 134. 


We can see no reason why suits brought on contract for the trans- 
mission of messages by telegraph, and where the damages claimed 
are wholly based on nonfeasance, should be excepted from the gen- 
eral rule. There seems to be still less reason to make an exception 
where the case further shows that the damages claimed for non- 
feasance are unaccompanied by injury to the person or purse. 

In Playford v. Telegraph Co., L. R. 4 Q. B. 706, where the plaintiff 
sued for damages for the erroneous transmission of a message by tele- 
graph, sent to him by merchants from whom he had asked an offer 
for ice, it was held that the defendant’s liability arose only from 
contract. As Sir Robert Lush, delivering the opinion of the court, 
gaid: 

“The only question, therefore, {s, with whom was the contract made? and 
to this there can be but one answer: It was made with Messrs. Rice & 
Hellyer. The offer was sent by them on their own behalf, and in their own 
interest. In so doing they acted, it is true, on the invitation of the plaintiff, 
but not as his agents, or as representing him. * * * It follows that the 


plaintiff, who is a stranger to the contract with the company, cannot main- 
tain an action against them for the breach of it.” 


In the case of Railway Co. v. Levy, 59 Tex. 563, a father sued a 
railway company, which owned and operated a telegraph line, for 
negligence in failing to transmit a message sent to him by his son, 
informing him of the sudden death of the son’s wife and child. It 
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was held that the contract between the son and the company could 
not be made a basis of recovery by the father. In delivering the 
Opinion of the court, Mr. Justice Stayton said: 

“The English cases hold, substantially, that a person to whom a message 
is sent cannot maintain an action, notwithstanding pecuniary injury may 
result to him by the failure of a telegraph company correctly, or within a 
reasonable time, to transmit it, unless the sender sustains to the person to 
whom the message is sent the relation of agent, through which privity of 
contract is established. Playford v. Telegraph Co., L. R. 4 Q. B. 706. This 
doctrine has not been accepted by the courts of this country, but none of 
them have gone to the extent of holding that the person to whom the mes- 
sage is sent may maintain an action for the negligence of a telegraph com- 
pany in transmitting, without averment and proof of some actual pecuniary 
imjury sustained thereby.” 


In Elliott v. Telegraph Co., 75 Tex. 18, 12 S. W. Rep. 954, the 
plaintiffs were operating a sawmill, and, having broken their saw, 
one of the firm went to a neighboring village, and engaged Stewart, 
a member of the mercantile firm, to telegraph to St. Louis to parties 
to ship at once another saw for use in the mill. A dispatch was 
prepared, but was handed to a traveling agent of the hardware firm 
to whom it was addressed. The agent did not send the dispatch, 
but sent another, in terms, “Express Galloway and Stewart one 
Disston circular ripsaw, fifty-six inches, terms regular,” signing it 
himself. It was not made known to the agent of the telegraph 
company that the order was in behalf of plaintiffs, and the court held 
that no recovery could be had by plaintiffs against the telegraph 
company for damages for want of the saw, or for the failure to de- 
liver the dispatch. In delivering the opinion of the court, Mr. 
Justice Gaines said: 

“It appears that, in delivering the dispatch written by himself, McAllen was 
not acting nnder the authority given him by Stewart, which was to cause 
to be transmitted the messuge written by the latter. Being the agent of the 
company who was addressed, he probably deemed it best to make the order 
himself. * * * At all events, he was not authorized to send that dispatch 
for Stewart, and it was not, therefore, the dispatch of plaintiff, though in- 
tended for his benefit. In the case of Telegraph Co. v. Broesche, 72 Tex. 
654, 10 S. W. Rep. 734, the person who delivered the message for trans- 
mission was authorized to do so by the plaintiff, who was immediately present 
when it was delivered. The damages claimed were for the losses accruing 
by rearon of plaintiff’s mill lying idle for want of the saw. The face of the 
message did not advise the defendant that it was intended for the benefit of 
plaintiffs, or that such persons existed, and there was no evidence that de- 
fendant’s agent knew the fact that the mill was idle for want of the saw. 
Therefore, plaintiffs could not have recovered damages for the loss resulting 
from this source. If they had proved that the message written by Stewart 
was delivered to the agent, they could, under the evidence, have recovered 
only the money paid for its transmission.” 


Again, in Telegraph Co. v. Young, 77 Tex. 245, 13 8. W. Rep. 985, 
it was held that “the liability of a telegraph company regarding the 
delivery of a message must be determined by the character of its 
eontract.” 

We have examined the Texas cases cited by the appellee, where 
the person to whom a telegraphic message was directed has been per- 
mitted to maintain an action for the recovery of damages against 
a telegraph company for negligence in the transmission or delivery 
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of the message; but we do not find in any of them that the Case of 
Levy, 59 Tex. 563, has been overruled, or even doubted, but that in 
each case, in the opinion of the court, the circumstances showed the 
party suing had either himself procured the sending of the message, 
and, therefore, was privy to the contract, or was, to the knowledge 
of the telegraph company, the party for whose benefit the message 
was intended. 

In the present case, as we have seen, the plaintiff himself neither 
procured the dispatch to be sent, paid the consideration, nor was the 
telegraph company informed, either in terms, or by the tenor of the 
dispatch, that it was for his benefit, but was informed, so far as the 
message itself read, that it was sent at the request, and for the 
benefit, of another party. In our opinion the general exception 
and demurrer to the first amended original petition should have been 
sustained. 

Besides demurring generally, the defendant in the court below, 
plaintiff in error here, specially excepted and demurred to so 
much of the first amended original petition as sets forth a right 
to recover damages for alleged mental suffering and distress, upon 
the ground that such damages are remote, uncertain, and not within 
the contemplation of the parties at the time, and not an element 
of actual damages in the case, and, under the allegations of the 
petition, are not recoverable. The overruling of this special de- 
murrer is assigned as error, and it presents the question which has 
been mainly considered in the argument of this case. 

Defendant in error contends “that mental anguish, unaccompanied 
by injury to person or purse, is actual damage, and may be recovered 
as such.” He supports his contention with a line of decisions 
rendered in the supreme court of the state of Texas, with decisions 
of the supreme courts of Kentucky, Tennessee, Alabama, North 
Carolina, Indiana, generally following the Texas decisions, and with 
quotations as to the law on the subject from several text writers of 
reputation. Telegraph Co. v. Adams, 75 Tex. 536, 12 S. W. Rep. 
857; Anderson v. Telegraph Co., (Tex. Sup.) 19 S. W. Rep. 285; 
Martin v. Telegraph Co., (Tex. Civ. App.) 20 S. W. Rep. 861; Tele- 
graph Co. v. Longwill, (N. M.) 21 Pac. Rep. 339; Telegraph Co. v. 
Allen, 66 Miss. 549, 6 South. Rep. 461; Telegraph Co. v. Dubois, 128 
Ill. 248, 21 N. E. Rep. 4; Young v. Telegraph Co. 107 N. C. 370, 11 
S. E. Rep. 1044; Chapman v. Telegraph Co., (Ky.) 13 S. W. Rep. 880; 
Wadsworth v. Telegraph Co., 86 Tenn. 695, 8 S. W. Rep. 574; Tele- 
graph Co. v. Dryburg, 35 Pa. St. 298; Reese v. Telegraph Co., 123 
Ind. 294, 24 N. E. Rep. 163; Shear. & R. Neg. § 560; Gray, Com. Tel. 
65 et seq.; Thomp. Elect. § 424 et seq.; 3 Suth. Dam. 314; 2 Thomp. 
Neg. 847, § 11; 5 Lawson, Rights, Rem. & Pr. § 1972; Telegraph Co. 
v. Beringer, 84 Tex. 38, 19 S. W. Rep. 336; Telegraph Co. v. Jones, 
&1 Tex. 271, 16 S. W. Rep. 1006; Telegraph Co. v. Moore, 76 Tex. 
67, 12 S. W. Rep. 949; Telegraph Co. v. Edsall, 74 Tex. 333, 12 8. W. 
Rep. 41; Telegraph Co. v. Feegles, 75 Tex. 537, 12 S. W. Rep. 860; 
Potts v. Telegraph Co., 82 Tex. 545, 18 S. W. Rep. 604; Telegraph 
Co. v. Ward, (Tex. App.) 19 S. W. Rep. 898; Telegraph Co. v. Rosen- 
treter, 80 Tex. 406, 16 S. W. Rep. 29; Telegraph Co. v. Nations, 82 
Tex. 89, 18 8. W. Rep. 709. 
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A careful reading of the cases cited will show that, in the main, 
they do not declare the general proposition applicable to all cases, 
that mental anguish resulting from the breach of a contract, or even 
from the neglect of a duty, unaccompanied with actual injury to the 
person or purse, will support an action for damages; but they rather 
make an exception as against corporations and quasi public agencies, 
which, from the character of their business as common carriers, 
or in the nature thereof, and from the public privileges enjoyed, are 
said to be charged with a public duty, as well as obligated to par- 
ticular individuals under special contracts. The logic seems to be 
that, as they are charged with duties to the public, they may be held 
liable for mental anguish, unaccompanied with other injury, result- : 
ing from the breach of the contract; and this, not exactly as puni- 
tive damages or smart money, but rather as a case where damages 
should be allowed to the aggrieved individual in order to impress 
upon the defendant the great importance of faithfully performing 
his duty to the public. We do not refer to this for the purpose 
of criticising the argument, but rather to suggest that telegraph 
companies, and other quasi public agencies referred to, are engaged 
in commerce, (W. U. Tel. Co. v. Texas, 105 U. S. 460;) that their 
rights, duties, and obligations under contracts in the line of their 
business are matters arising under the general law; and that in the 
courts of the United States the questions arising thereunder, in the 
absence of controlling statutes, are not controlled by the decisions . 
of the courts of last resort of any particular state in reference 
to like matters, although the cause of action originated in said state, 
(Railway Co. v. Prentice, 147 U. N. 105, 13 Sup. Ct. Rep. 261; Rail- 
road Co. v. Baugh, 13 Sup. Ct. Rep. 914, recently decided, not yet 
officially reported.) 

The general rule that mental anguish and suffering, unattended 
by any injury to the person, resulting from simple actionable negli- 
gence, cannot be sufficient basis for an action for the recovery of 
damages, is maintained and supported by an unbroken line of Eng- 
lish authorities, by the conceded state of the general law prior to 
the So Relle Case, 55 Tex. 308, (in 1881,) and by the uniform de 
cision of the federal courts, and decisions of the supreme courts of 
Nevada, Dakota, Kansas, Maine, Mississippi, Georgia, Massachu- 
setts, and by the opinions of several text writers of unquestioned 
standing as expounders of the law. Lynch v. Knight, 9 H. L. Cas. 
577; Flemington v. Smithers, 2 Car. & P. 292; Railway Co. v. 
Coultas, 13 App. Cas. 222; Johnson v. Wells, 6 Nev. 224; Rus- 
sell v. Telegraph Co., 3 Dak. 315, 19 N. W. Rep. 408; Salina 
v. Trosper, 27 Kan. 564; West v. Telegraph Co., 39 Kan. 95, 17 
Pac. Rep. 807; Wyman v. Leavitt, 71 Me. 227; Telegraph Co. v. 
Rogers, (Miss.) 9 South. Rep. 823; Chase v. Telegraph Co., 44 Fed. 
Rep. 554; Crawson v. Telegraph Co., 47 Fed. Rep. 544; Chapman 
v. Telegraph Co., (Ga.) 15 S. E. Rep. 901; Canning v. Wiliams- 
town, 1 Cush. 451; Wilcox v. Railroad Co., 3 C. C. A. 73, 52 Fed. 
Rep. 264; Tyler v. Telegraph Co., 54 Fed. Rep. 634; Wood’s Mayne, 
Dam. p. 74, note; Wood, Ry. Law, p. 1238; 5 Amer. & Eng. Enc. 
Law, p. 42, note 2; Pierce, R. R. 302; Railroad Co. v. Stables, 62 
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Ol. 320; City of Chicago v. McLean, 133 Ill. 148, 24 N. E. Rep. 527; 
Trigg v. Railroad Co., 74 Mo. 147; Walsh v. Railroad Co. 42 Wis 
23. See, also, Kennon v. Gilmer, 131 U. 8. 22, 9 Sup. Ct. Rep. 696; 
Terwilliger v. Wands, 17 N. Y. 54; Railroad Co. v. Packer, 9 Bush, 
455; Joch v. Dunkwardt, §5 Ill. 331; Paine v. Railroad Co., 45 
Towa, 570; Railroad Co. v. Stevens, 9 Heisk. 12; Mulford v. Clewell, 
21 Ohio St. 191; Freese v. Tripp, 70 DL 497; Clinton v. Laning, 
61 Mich. 355, 28 N. W. Rep. 125; Meidel v. Anthis, 71 DL 241; 
Masters v. Warren, 27 Conn. 293; Stewart v. Ripon, 38 Wis. 5&4. 

We have carefully considered the question presented, having 
been aided by able counsel orally and with elaborate briefs, and 
our conclusion is that upon principle, and the weight of authority, 
damages cannot be recovered from a telegraph company for mental 
anguish resulting from simple negligence in the prompt delivery 
of a telegraphic message, as the same are too uncertain, remote, 
and speculative. 

In the case of Wadsworth v. Telegraph Co., supra, Judge Lurton, 
dissenting, said: 


“The reason why an independent action for such Injuries cannot and ought 
not to be sustained is found in the remoteness of such damages. * * 
Such injuries are generally more sentimental than substantial, E 
largely upon physical and nervous condition. The suffering of one under pre- 
cisely the same circumstances would be no test of the suffering of another. 
Vague and shadowy, there is no possible standard by which such an injury 
can be justly compensated, or even approximately measured. Easily simu- 
lated, and impossible to disprove, it falls within all of the objections to specu- 
lative damages, which are universally excluded because of their uncertain 
character. That damages so imaginary, so metaphysical, so sentimental, shall 
be ascertained and assessed by a jury with justness, not by way of punishment 
to the defendant, but as mere compensation to the plaintiff, is not to be ex- 
pected. That the grief natural to the death of a loved relative shall be sep- 
arated from the added grief and anguish resulting from delayed information 
of such mortal illness or death, and compensation given for the latter only, 
is the task imposed by the law, as determined by the majority. But the rule 
in question has not been limited, as claimed, to actions based upon physical 
pain. It has, as we have already seen, upon the authority of Mr. Wood, been 
applied to actions of slander and libel. No matter how gross the insult, or 
how harrowing to the feelings, there can be no recovery if the slander did not 
imply a crime, or result in some special damage. The same rule applies in 
actions brought for the death of another. The plaintiff must have a pecuniary 
interest in such life; and in such cases there can be no recovery for the in- 
jured feelings, the grief, or anguish suffered by the plaintiff, In consequence 
of the death for which the suit lies. This is the rule, regardless of the rela- 
tion the deceased bore to the plaintiff. Whether husband or wife, or parent 
or child, the rule is the same. The damages are for the pecuniary loss sus- 
tained. * * * The principles upon which this suit is maintained seem to me 
so radical a departure from the headlands of the law, and to so seriously 
threaten the uprooting of doctrines that I have been taught to revere as the 
very foundation stones of the system of our law, upon the subject of con- 
tracts and damages, as to make it my duty to give expression to my views 
upon the questions involved.” 


In the well-considered case of Telegraph Co. v. Rogers, supra, 
Mr. Justice Cooper, after ably reviewing the adjudged cases, said, 
for the supreme court of Mississippi: 

“We are not disposed to depart from what we consider the old and settled 


principles of law, nor to follow the few courts In which the new rule has been 
announced. The difficulty of applying any measure of damages for bodily 
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injury is universally recognized and commented on by the courts. But in that 
class of cases demands for simulated or imaginary injuries are far less likely 
to be made than will be those in suits for mental pain alone. No one but the 
plaintiff can know whether he really suffers any mental disturbance, and its 
extent and severity must depend upon his own mental peculiarity. In the na- 
ture of things, money can neither palliate nor compensate the injury he has 
sustained. ‘Mental pain and anxiety the law cannot value, and does not pre- 
tend to redress, when the unlawful act complained of causes that alone.’ 
Lynch v. Knight, 9 H. L. Cas. 577. The rapid multiplication of cases of this 
character in the state of Texas since the Case of So Relle indicates to some 
extent the field of speculative litigation opened up by that decision. The 
course of decision shows how difficult the subject is of control. In So Relle’s 
Case it was held that the sendee of the undelivered message, who had paid 
nothing for its transmission, might recover for the mental suffering flowing 
from its nondelivery. In Railroad Co. v. Levy, 59 Tex. 564, that case was 
overruled in so far as the right of action was recognized in the sendee, and 
it was held that only the person entering into the contract with the company 
might sue. But in Telegraph Co. v. Cooper, 71 Tex. 507, 9 S. W. Rep. 593, 
where the husband had sent the dispatch calling a physician to attend his 
wife in her confinement, it was held that the husband (the sender of the 
message) could not recover for his mental sufferings, caused by the negli- 
gence of the company in falling to deliver the message, but that, suing in 
right of his wife, (who was not a party to the contract with the company,) 
he might recover for her mental suffering. It is held in that state that the 
telegraph company must be informed, either by the face of the message, or by 
extraneous notice, of the relationship of the parties, and the purport of the 
message, to warrant the recovery of damages for mental suffering. It has 
been decided that this dispatch did not sufficiently indicate these facts: ‘Willie 
died yesterday at six o’clock. Will be buried at Marshall Sunday evening.’ 
(Telegraph Co. v. Brown, 71 Tex. 723, 10 S. W. Rep. 323,) while the follow- 
ing one did: ‘Billie is very low. Come at once, (Telegraph Co. v. Moore, 
76 Tex. 66, 12 S. W. Rep. 949.) And a distinction seems to be drawn be- 
tween the negligence of failing to deliver a dispatch which causes mental pain 
and suffering, and failing to deliver one which, if delivered, would relieve 
such suffering. In Rowell v. Telegraph Co., 75 Tex. 26, 12 S. W. Rep. 534, 
the plaintiff and his wife had received information of the dangerous illness 
of her mother. Subsequently, a dispatch was sent, containing information 
of the mother’s improved condition. This dispatch the company failed to de 
liver. Suit was brought, but recovery was denied, the court saying: ‘The 
demurrer was properly sustained. The damage here complained of was the 
mere continued anxiety caused by the failure promptly to deliver the message. 
Some kind of unpleasant emotion in the mind of the injured party is probably 
the result of a breach of contract, in most cases. But the cases are rare in 
which such emotion can be held to be an element of the damages resulting 
from the breach. For injury to feelings, in such cases, the courts cannot give 
redress. Any other rule would result in intolerable litigation.’ The manifest 
effect of this decision is to deny to a party injured redress for mental suf- 
fering contemplated by the parties to the contract as the probable conse- 
quence of its breach. The distinction drawn by the court is so unsubstanttial 
that it was evidently resorted to for the purpose of obstructing the tide of 
‘intolerable litigation’ flowing from the decisions following the So Relle Case. 
Kentucky, Tennessee, Indiana, and Alabama have but recently established 
the rule, the dangers and difficulties of which are becoming apparent in 
Texas. The ‘intolerable litigation’ invited and appearing in Texas has not 
yet fairly commenced in those states. It will, however, appear in due time, 
and the courts will be forced to resort to refined limitations, as Texas has 
done, to restrict it. We prefer the safety afforded by the conservation of the 
old law, as we understand it to be, and are of the opinion that no recovery 
for mental suffering can be had, under the circumstances of this case.” 


With the reasoning and conclusions of these two eminent judges, 
we fully concur. The judgment of the circuit court should there- 
fore be reversed, and the case remanded, with instructions to enter 
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judgment for the defendant, sustaining the general demurrer and 
the first special demurrer to the plaintiff's first amended original 
Dee and dismissing plaintiff's suit, with costs, and it is so 
ordered. 





(57 Fed. 481, — U. 8. App. —.) 
TEXAS & P. RY. CO. v. LUDLAM. 
(Circuit Court of Appeals, Fifth Circuit. June 27, 1893.) 
No. 121. 


1. CaRRIERS—RaAILROADS—DutTY OF PASSENGERS. 

It is the duty of a person about to take passage on a railroad train to 
inform himself when, where, and how he can stop, under the regulations 
of the railrond company; and if he makes a mistake, not induced by the 
company, against which ordinary care in this respect would have pro- 
tected him, he has no remedy against the company for the consequences. 
Beauchamp v. Railway Co., 56 Tex. 239, followed. 

2. SAME—DUTY OF CONDUCTOR. 

Where a train not scheduled to stop at a certain station is boarded by 
a person holding a ticket for such station, without informing himself as 
to whether he can stop there or not, the mere failure of the conductor 
to inform him, at the first opportunity, that the train cannot stop there, 
so that he can exercise the right to leave at any station he chooses, be- 
fore reaching his destination, is not a breach of the company’s obligation, 
so as to render it Hable for damages caused to the passenger by being 
put off at the last preceding station, where he is subjected to great in- 
convenience and exposure. Locke, District Judge, dissenting. 

8 SaAME—FAILORE TO STOP aT STATION. 

A person who boards a train, with a ticket to a given station, is en- 
titled to be put off at that station, if the train usually stops there to re- 
ceive or discharge passengers. 

4. SAME—RIGHT oF Company TO Stop Tratns ONLY AT CERTAIN STATIONS. 

In the absence of statutory regulations, a railroad company may adopt 
regulations that certain passenger trains, running regularly on its road, 
sball stop only at designated places, and it fs the duty of an intending 
passenger to inform himself of such regulations. 


In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

At Law. Action by James A. Ludlam, as next friend of his three 
minor children, against the Texas & Pacific Railway Company, for 
damages sustained by said children. Verdict and judgment for 
plaintiff. Defendant brings error. Reversed. 

Statement by PARDEE, Circuit Judge: 


On the 24th of February, 1890, one Emma Ludlam bought a ticket art 
Texarkana for Stalls, a station on the Texas & Pacific Railway 58 miles 
south of Texarkana. She boarded the night train, which was passenger 
train No. 8, and which was a through train. She had with her four children; 
three of them being the children of her brother, James A. Ludlam, the de 
fendant in error herein. She purchased no tickets for the children, nor did 
she pay any fare for them. Soon after leaving Texarkana, the conductor 
took up her ticket, and when the train arrived at Kildare, a station 45 miles 
south of Texarkana, and before it arrived at Stalls, he told her his train 
did not stop at Stalls, and that she would have to get off at Kildare. She 
asked to be put off at Lodi, a station bctween Kildare and Stalls, and the 
conductor told her the truin did not stop at Lodi, either. When the train 
arrived at Kildare, Emma Ludlam, together with the children, were put off 
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by the conductor, and they remained in the depot until the next morning 
at 9 o’clock, when they tock the morning train to Stalls, paying 25 cents 
fare from Kildare to Stalls. This suit was brought by James A. Ludlam, 
father of three of the children who were with Emma Ludlam; and he sues, 
as next friend of said children, for damages for breach of contract to carry 
said children to Stalls that night, and for damages sustained by them for 
being compelled to remain at Kildare all night, in the cold, instead of being 
carried to Stalls. The defendant answered by a general denial; and, 
further, that the said children were passengers to Kildare, and not to Stalls, 
and did not offer to pay their way to Stalls, and therefore they had no right 
to be carried to Stalls, and, further, that said children were on the night 
train known as “No. 3,” which passes Stalls about 11 o’clock at night, and 
that said train did not stop at Stalls station, and that by a regular rule of the 
conipany, published, said train No. 3 was a through train, and did not stop 
at Stalls or Lodi, Lodi being the only station between Kildare and Stalls, 
and that the conductor of said train informed said children, and the person 
in charge of them, that the train would not and could not stop at Lodi or 
Stalls. , 

The evidence showed that, by a rule of the company, the night train 
(train No. 3) was not allowed to stop at Stalls, and it was for this reason 
that the conductor refused to stop at that station. Train No. 1, coming from 
Texarkana, stopped at Stalls about 10 A. M. Train No. 5, from Texarkana, 
stopped at Stalls at 5:43 P. M. Train No. 3, which passed Stalls at 10:50 
P. M., was a through train from Texarkana to El Paso, and carried through 
sleepers, and it was the rule and regulation of the company that train No. 3 
should not stop at Stalls at all. This rule was set out in the time cards, 
and by folders issued to the public. ‘The case was tried on January 23, 
1590, and resulted in a judciment for defendant in error for $500, from which 
judgment the plaintiff in error sued out and perfected this writ of error. 

Plaintiff in error filed the following assignments of error: ‘“(1) The circuit 
court erred in charging the jury as follows: ‘If you believe the lady, Emma 
Ludiam, was on the train «us passenger, and had a ticket from Texarkana to 
Stalis, and the conductor had allowed the children to travel with her with- 
out tickets, then it was the duty of the conductor, as soon as he found that 
she had a ticket to Stalls, to promptly inform her that the train did not stop 
at Stalls, so she could exercise the right to leave the train at any station 
she chose before reaching Kildare, her destination.’ This was error, be- 
cause the law does not impose upon the conductor the duty to inform a 
passenger that the train on which he is riding does not stop at a place 
named in a passenger's ticket, unless asked for. The charge was also error 
because there wns no complaint in the pleading of his not telling her, and 
there was no evidence of any injury sustained by reason of his not telling 
her. (2) The court erred in charging the jury as follows: ‘If you believe the 
lady had a ticket to Stalls, and the train upon which she was riding usually 
stopped at Stalls to take on or let off passengers, then it was the duty of the 
company to have carried her to Stalls that night, and they would be lable 
if they did not do so.’ This charge was error, because it was proved that 
there was a rule of the company which forbade that train stopping at Stalls, 
and the custom of other trains stopping there could not vary the rule, or 
justify the conductor in violating said rule, and because the custom of 
other trains had not misled plaintiff. (8) The court erred in refusing the 
following charges asked by defendant: ‘In this case, there being no im- 
proper treatment of the children, but only a refusal to carry them to Stalls, 
then, they having no tickets themselves, the only right to sue is in Miss 
Emma Ludlum, who had the ticket, and these plaintiffs cannot recover.’ (4) 
The court erred in refusing the following charge asked by defendant: ‘The 
evidence shows that the plaintiffs took passige on the train in question 
without making any inquiry as to whether the train stopped at Stalls, and the 
evidence shows that, by a rule of the company, that train was not allowed 
to stop at Stalls, and the conductor did right in not stopping that train at 
Stalls.’ (5) The court erred in refusing the following charge asked by de- 
fendant: ‘The jury are charged that a railway company may make rules 
governing their business, by which one of their trains may be a through 
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train, and not stop at small way stations, and it is the duty of a person about 
to take passage on said train to ascertain if the train she is about to take 
will stop at the place of her destination; and, if a person boards a train that 
does not stop at the station of his destination, then the company may pue 
the person off at the last station they do stop at before reaching the passen- 
ger’s destination, and for such act the company would not be Hable.’ ” 


T. J. Freeman, for plaintiff in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge, (after stating the facts as above.) It 
is well-settled railway law that “it is the duty of the person about 
to take passage on a railroad train to inform himself when, where, 
and how he can go or stop, according to the regulations of the 
railroad company; and if he makes a mistake, not induced by the 
company, against which ordinary care in this respect would have 
protected him, he has no remedy against the company for the con- 
sequences.” See Beauchamp v. Railway Co., 56 Tex. 239-219, and 
the authorities there collated. 

The first assignment of error raises the question, when a person 
has taken passage on a railroad train not scheduled to stop at his 
destination, without previously informing himself when, where, 
and how he can go or stop, according to the regulations of the rail- 
road company, and is therefore wrongfully on the train, whether 
it is the duty of the conductor to promptly inform him that the 
train does not stop at the station to which he is destined, so that 
he can exercise the right to leave the train at any station he chooses, 
before reaching the destination named in his ticket. In short, 
the question is, where a person is wrongfully on a train, will the 
silence of the conductor, until he is officially called to act, reverse 
the position,—put the passenger in the right, and the railroad com- 
pany in the wrong? The conductor on a train has many and varied 
duties to perform, all under the regulations of the company which 
he is serving, and we are clearly of the opinion that, without proof 
to show that the conductor was authorized to vary the rules of 
the company in regard to the stopping of his train at a station not 
permitted under the rules, his mere silence, under the circum- 
stances mentioned, cannot vary the obligation of the company in 
respect to the contract of carriage. In relation to this assign- 
ment, it is to be further noticed that the charge complained of is 
based upon an issue not made by the pleadings, relates to the re- 
covery of damages not sued for, and is objectionable as conjectural. 
See U. S. v. Breitling, 20 How. 252--254. 

The second error complained of is the charge to the jury, as 
follows: 

“If you believe the lady had a ticket to Stalls, and the train upon which 
she was riding usually stopped at Stalls to take on or let off passengers, then 


it was the duty of the company to have carried her to Stalls that night, and 
they would be liable if they did not do so.” 


The evidence shows that the defendant in error’s children were 
traveling upon a ticket sold by the company from Texarkana to 
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Stalls. If the train, under the rules of the company, stopped at 
Stalls, the said children were properly on the train, and were im- 
properly put off at Kildare. The rules of the company become 
known to the public by proper publications, advertisements, and 
custom. In the charge complained of, the word “usually” is to 
be taken and understood as meaning habitually or customarily, 
and we are not prepared to say the charge was erroneous. On 
the contrary, if a certain train usually, habitually, or customarily 
stops at a certain station to take on or let off passengers, we are 
of opinion that the public may govern itself accordingly. 

The third assignment of error, complaining of the refusal to 
charge the jury as follows: “In this case, there being no improper 
treatment of the children, but only refusal to carry them to Stalls, 
then, they having no tickets themselves, the only right to sue is 
in Miss Emma Ludlam, who had the ticket, and these complain- 
ants cannot recover,’”—is not well taken, because, as we under- 
stand the suit, it is one to recover damages for improper treatment, 
as well as for violation of the contract of carriage. 

The fourth and fifth assignments of error present the question as 
to whether a railroad company, in the absence of statutory regula- 
tion or prohibition, may adopt regulations that a certain passenger 
train or trains, running regularly on its road, shall stop at only 
designated places or stations, and that it is the duty of the person 
about to take passage on the railroad train to inform himself 
when he can go, and where he can stop, according to the regula- 
tions of the company. We think the law on this question is well 
settled in favor of the right of the company to make the regula- 
tions, and as to the duty of the passenger to take notice of them. 
See Beauchamp v. Railway Co., supra; 2 Wood, Ry. Law, § 356; 
Railway Co. v. Pierce, 47 Mich. 277, 11 N. W. Rep. 157. Regula- 
tions as to the running and stopping of trains are in fact absolutely 
necessary for the transaction of the company’s business, and for 
the safety of the employes and passengers; and their violation, at 
the will of the employe, or for the convenience of the passenger, 
ought not to be tolerated. In the state of Texas there is no stat- 
utory provision, prohibiting railway companies from making such 
regulations; and the proof in this case is that, at the time of the 
matters complained of in this suit, there were three daily trains 
from Texarkana passing through Stalls. Train No. 1, passing 
Stalls about 10 o’clock A. M.; train No. 5, passing Stalls at 5:43 
P. M.,—both stopping at Stalls; and No. 3, passing Stalls at 10:50 
P. M.,—this latter being a through train from Texarkana to El 
Paso, carrying through sleepers, and, by the rules and regulations 
of the company, prohibited from stopping at Stalls. The proof 
further showed that this rule was shown by the time cards, and 
that circulars were issued to the public, advising them of the fact. 
Under the testimony, this was not only a reasonable regulation 
for train No. 3, on the part of the company, but was reasonable for 
the public, as Stalls is only a side track, with no houses, (the near- 
est house to the station being about a half mile,) and two trains 
stop there daily. 
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Under the law, and in this state of the proof, the trial judge 
erred in refusing the charges requested. The judgment of the 
circuit court is reversed, with costs, and this cause is remanded, 
with instructions to award a new trial. 


LOCKE, District Judge, (dissenting.) I dissent from the view 
herein expressed, that it was not the legal duty of the conductor 
to inform the passenger of the mistake she had made in taking 
a train not scheduled to stop at the station to which she had pur- 
chased a ticket, upon his first discovery of such a mistake, by 
taking up the ticket. 





(57 Fed. 489, — U. S. App. —.) 
WAITE v. ROBINSON et al 
(Circuit Court of Appeals, First Circuit. August 1, 1893.) 
No. 46. 


PATENTS FOR INVENTIONS — ADJUSTABLE CHAIRS—INFRINGEMENT. 

Letters patent No. 329,805, issued November 5, 1885, to William Bos- 
cawen, for an improvement in adjustable chairs, the idea of which is a 
chair frame with four feet, two of which always act as such, combined 
with a seat with but two feet, which come into action alternately with 
the other two feet of the frame, must be limited, in view of previously 
known structures, to the specific device, which consists in the substitution 
for the swinging or rotary supplementary foot of the Bolgiano patent, 
No. 282,154, of a sliding supplementary foot, having the additional func- 
tion of a bracket to support the seat; and, so construed, it is not in- 
fringed by a chair manufactured under the Cross patent, No. 416,324, 
the mechanism of which performs neither of these functions. 52 Fed. 
295, affirmed. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity. Bill by Gilman Waite against Charles H. Robinson 
and others for infringement of letters patent No. 329,805, for an 
improvement in chairs, issued November 5, 1885, to William Bosca- 
wen, and by him assigned to Daniel L. Thompson, Charles A. Perley, 
and Gilman Waite. Bill dismissed. 52 Fed. Rep. 295. Complain- 
ant appeals. Affirmed. 


James E. Maynadier, for appellant. 
George W. Hey and Alfred Wilkinson, for appellees. 


Before COLT, Circuit Judge, and WEBB and CARPENTER, 
District Judges. 


CARPENTER, District Judge. This is a bill in equity to en- 
join an alleged infringement of letters patent No. 329,805, issued 
November 3, 1885, to William Boscawen, for chair. The bill was 
dismissed by the circuit court, and the complainant appealed. 52 
Fed. Rep. 295. The alleged infringing device is that shown in 
letters patent No. 416,324, issued December 3, 1889, to William G. 
Cross. The circuit court held that the patent in suit shows no 
patentable novelty; and, while we are of opinion that the decree 
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should be affirmed, we do not find it necessary to go so far as 
to find that the patent is invalid, but rather rest our finding on 
the proposition that the patent must be so construed as to relieve 
the respondents of the charge of infringement. 

Adjustable chairs have been made in many forms and for various 
uses, as the record fully shows; and there remains, indeed, very 
little room for invention. The “distinct idea,” says the appellant, 
which is involved in his patent, is “a chair frame with four feet, 
two of which are always on duty as feet, combined with a seat 
with but two feet, which are always idle while two feet of the 
frame are on duty, and vice versa.” This may fairly be said to 
be the idea of the patent, if it be taken in connection with, and 
to be modified by, certain structures already known. In the first 
place, the device of six feet operating as above described is shown 
in the patent No. 282,154, of July 31, 1888, to Edward H. Bolgiano. 
In that device the third or supplementary pair of feet are hinged 
to the front feet of the supporting framework. The device of 
using the front feet of the seat as supplementary feet is shown 
in the patent No. 202,788, of April 23, 1878, to Frederick Caulier; 
the device of using all four feet of the seat for the same purpose 
appears in the patent, No. 259,368, of June 13, 1882, to Lemuel A. 
Chichester; and the device of using the rear feet of the seat for 
the same purpose appears in the patents No. 191,294, of May 29, 
1877, to Luther L Adams, and No. 202,046, of April 2, 1878, to 
Charles A. Perley. 

There remains nothing for this patentee, as it seems to us, ex- 
cept his specific device, which essentially consists in substituting 
for the swinging or rotating supplementary foot of the Bolgiano 
chair a sliding supplementary foot, and giving to this sliding sup- 
plementary foot the additional function of a bracket to support 
the seat. Neither of these functions appears to be performed by 
the mechanism of the Cross chair. In the chair of Boscawen, as 
in that of Bolgiano, there is a triangular supporting framework 
whose front feet are made double or divided into two parts, which 
two parts come into action alternately, while Cross has reached 
the same result by substituting the feet of the chair for the sec- 
ondary frame feet, after the general method of construction sug- 
gested by the device shown in the Caulier patent. 

The decree will therefore be affirmed, with costs, 


(57 Fed. 490, — U. S. App. —.) 
: MOLLER v. UNITED STATES. 
(Circuit Court of Appeals, Fifth Circuit. June 20, 1893.) 
No. 115. 
1. NU TOS Contract LaBor LAw—PRIOR CONTRACT ESSENTIAL TO OF- 


Neither the prepaying of transportation, nor the assisting or encoura- 
ging, in any wise, the importation, of an alien, is a violation of the contract 
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labor act of February 26, 1885, (23 Stat. 332, c. 164,) without a contract 
or agreement, made previous to the importation or migration, binding the 
alien to perform labor or service in the United States, its territories, or 
the District of Columbia. 

2. SaME—PROCEEDING NOT OF CRIMINAL NATURE—EVIDENCE—DEPOSITIONS. 

A suit by the United States under the contract labor act of February 
26, 1885, (23 Stat. 332, c. 164,) although brought to recover a penalty, is- 
a civil suit, and a deposition is admissible in evidence therein against 
defendant. 

8. DEPOsITIONS—MANNER OF TAKING—Most BE READ TO DEPONENT. 

A deposition taken down stenographically, in questions and answers, 
and not reduced to writing in the presence of the witness, nor read over 
to or by him, is not properly taken, under Rev. St. §§ 863, 864, and is not 
admissible in evidence against the objections of either party. 

4, ExceprTions, BILL OF—FINDINGS OF Facts. 
bill of exceptions, which purports to be a finding of facts, but is: 
neither a statement of facts by the parties, nor a finding of facts by 
the court, but merely a recapitulation of conflicting evidence, is insuffi-- 
cient. 


In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

At Law. Action by the United States against Jens Moller and B. 
Adoue for violation of the act prohibiting the importation of laborers 
under contract. Judgment was given for plaintiff, as against de- 
fendant Moller, who now brings error. Reversed. 

Statement by PARDEE, Circuit Judge: 


This suit was instituted in the court below by filing petition as follows: 

“Your petitioner, the United States of America, hereinafter styled plaintiff, 
by and through Robert E. Hannay, United States attorney for the eastern 
district of Texas, duly qualified as such, complaining of J. Moller and B. 
Adoue, both of whom reside in Galveston county, Tex., under the jurisdiction. 
of this court, and hereinafter styled defendants, respectfully represents and 
shows to the court: 

“That the defendants were stockholders in Galveston Bagging & Cordage- 
Factory, situated in Galveston county, Tex., in July, A. D. 1890, which is- 
how and has been in operation for some months, making bagging and twine 
with machinery and a number of laborers, etc. At the same time the said 
J. Moller was an agent for certain ships, known as the ‘Black Star Line of 
Steamers.’ That during the month of July, A. D. 1890, the defendant, J. 
Moller, was in the city of Dundee, in Scotland, and, after receiving a letter 
from B. Adoue, president of the Galveston Bagging & Cordage Company 
Factory, as aforesaid, stating that they needed labor for said factory, and 
to get same, saw one James A. Russel, who resided in the city of Dundee, 
in Scotland, and was then and there employed in a jute and flax factory, 
the said James A. Russel being then and there a subject of Great Britain. 
‘That the said defendant Moller then and there encouraged, solicited, per- 
suaded, and induced the said James A. Russel to consent and agree to come 
to Galveston county, Tex., to work in said bagging and cordage factory, 
and that on the 23d day of July, 1890, for a certain cons'deration specified 
in a verbal contract and agreement made by and between the defendant Mol- 
ler and the said James A. Russel, he. the said Russcl, did leave the city of 
Dundee, in Scotland, and went, at the special instance and request of said 
defendant Moller, to Liverpool, in England, where he remained until the 
3ist day of July, 1890, at which time he sailed on the steamship Empress, 
one of the Black Star Line steamers, for Galveston. Tex., where he arrived 
on the 22d day of August, 1890. That the defendant Moller, through his 
agent. provided the said Russel with money, and paid or caused his passage 
paid from Liverpool to Galveston, Tex. That before the said Russel left 
Scotland the said Moller promised him, and agreed that he should receive, 
fifty-two shillings for each week’s work performed in the said bagging and 
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<cordage factory in Galveston, Tex. That when the said Russel arrived in 
Gulveston, Tex., he reported for duty at the Galveston Bagging & Cordage 
Factory, and was assigned work, where he has continued in the employment 
-œf said Bagging & Cordage Factory Company ever since. 

“The said James A. Russel was on the 10th day of July, A. D. 1890, and is 
mow, a foreigner and alien, being then and there a citizen of Scotland, and 
subject of Great Britain, he never having taken the oath of ailegiance to 
the United States, all of which was well known to the defendunts at the 
time he was induced and employed by said defendants to come to Galveston 
county, Tex. That the defendants did, by acts and words, on the 10th day 
of July, A. D. 1890, and on divers days thereafter, solicit, encourage, per- 
suade, and knowingly assist to migrate and import said James A. Russel, a 
foreigner and alien as aforesaid, into the United States of America, to wit, 
‘Galveston county, Tex., previous to said Russel becoming a resident and 
citizen of the United States, to perform labor as aforesaid in said bagging 
and cordage factory. 

“That the encouraging, assisting, and bringing of said Russel to the United 
States, and to Galveston, Tex., was at the special instance and request of 
the said B. Adoue, who was president of said bagging and cordage factory, 
and that the same was done with full knowledge on the part of these de- 
fendants that the laws of the United States prohibited the importation of 
foreign laborers to work as aforesaid. Their acts were done willfully and 
knowingly, to evade, and in violation of, said law. The said contract and 
agreement made and entered into by and between the said James A. Russel 
and defendant Moller in Scotland, as aforesaid, was agreed to by said Russel, 
whereupon he consented and came to the United States, as aforesaid, in pur- 
suance of said contract and agreement. Said agreement was ratified by 
said J. Moller on the 31st day of July, A. D. 1890, by his acts, through 
his agent, and subsequently again after said J. Moller returned to the 
United States, to wit, Galveston county, Tex. That for the violation of the 
United States laws, by knowingly assisting, encouraging, soliciting, migrat- 
ing, and importing said alien, James A. Russel, as aforesaid, by the defend- 
ants into the United States of America to perform labor and service under 
said contract and agreement with said Russel, this suit is brought for the 
recovery of the forfeit and penalty of one thousand dollars, in behalf of the 
United States of America. 

“Premises considered, plaintiff prays that the defendants be cited, as 
provided by law, to answer this petition, and that, upon final hearing of this 
cause, plaintiff have judgment for the sum of one thousand dollars and all 
the costs of this suit, and for general relief, and, as in duty bound, will ever 
pray.” 

The defendants in the court below appeared and filed an original answer, 
wherein they first demurred generally to the aforesaid petition, and then 
specially excepted to said petition, because: 

“(1) It does not charge any violation of the provisions of an act of con- 
@ress entitled ‘An act to prohibit the importation and immigration of for- 
eigners and aliens under contract or agreement to perform labor in the 
United States, its territories, and the District of Columbia,’ approved Feb- 
guary 26, 1885, and the acts amendatory thereof. 

“(2) It does not allege that the defendants, or either of them, prepaid the 
on of the aliens named in the petition into the United States. 

n 

““(3) It does not state how, or by what means, defendants assisted, solicited, 
p eoceuraeey. the alleged importation of said aliens into the United States. 


(4) It does not declare or set forth any contract or agreement to perform 
labor in the United States, made previous to the importation of said aliens. 

“(5) The charges of persuasion, encouragement, etc., are conclusions of the 
pieader, rather than averments of fact. 

“(6) The promise or agreement attempted to be declared on lacks muta- 
ality, an essentinl element of a contract. 

“(D The averments of the petition are vague, uncertain, and indefinite, 
and not such as the law requires. 
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“(8) It does not allege that the said aliens were not skilled workmen 
Drought to the United States, engaged under contract in a foreign country 
¿o perform labor in the United States in and upon a new industry, not at 
present established in the United States, nor that such labor could not be 
otherwise obtained. 

“(9) It does not show any contract or agreement, wherefore defendants 
pray judgment that said petition be dismissed,” etc. 

And, further answering, the defendants denied, all and singular, the aver- 
ments of the petition. The cause being called for trial, both parties, in 
writing, waived a jury, and submitted the questions of law and of fact to 
the court. The court overruled the general demurrer and special exceptions 
to the plaintiff's petition, and thereupon, after hearing evidence, found ‘that 
the defendant B. Adoue is not Hable as charged in the petition, but that 
the defendant Jens Moller is Mable as charged, and ts subject to a penalty 
in the statutory sum of one thousand dollars, and that judgment should be 
entered accordingly.” 

Judgment was thereupon entered in favor of the United States against 
the defendant Jens Moller in the sum of $1,000, with interest thereon from 
date at the rate of 6 per cent. per annum. 

During the trial of the case the defendants objected to the introduction 
of a deposition of one James Russel, and moved to suppress the same, upon 
the following grounds: 

“First. This proceeding being penal in its nature, defendants have the 
right to be confronted in open court, upon the trial of this cause, with the 
witnesses against them, and it is not competent, against their objection now 
here made, to hear and determine this cause upon evidence contained in, or 
taken by, depositions. 

“Second. Defendants, should the foregoing be overruled, move to suppress 
and strike out all the following part of said depositions, to wit: All those 
parts that relate conversations and transactions affecting the rights or lia- 
bilities of J. Moller and B. Adoue, in their absence, or in the absence of either 
of them. All those parts relating to letters or other documentary evidence, 
in the absence of the originals, their nonproduction not being accounted for. 
All those parts that refer to any inducement held out, or promises made, 
to the witness, to influence him to come to the United States, as it is not 
shown that he was under contract or agreement made previous to the im- 
portation of witness to perform labor or service of any kind in the United 
States, the alleged agreement not containing the requisites of a valid con- 
tract, lacking in mutuality, specification as to time, and, in brief, as showing 
nothing more than a recommendation. 

“For the foregoing and other grounds manifest of record, defendants say 
that said questions to, and answers of, said James Russel, purporting to be 
his deposition, are incompetent, immaterial, irrelevant, and inadmissible, and 
should therefore have been stricken out. The objection based upon the fact 
that the deposition was not subscribed by deponent was waived.” 

The court overruled the objections, and admitted the deposition in evi- 
dence, to which ruling counsel for defendants duly excepted. All the evi- 
dence admitted on the trial of the case was set forth in a bill of exceptions 
entitled “Findings of Fact,” and the counsel closed the same with the stipu- 
lation “that the foregoing findings of fact by the court are a substantially 
true statement of the material facts in the case, and that the same is hereby 
considered and treated, upon writ of error, as facts found by the court, 
within the meaning of the statute, and within the general rule upon that 
subject, in manner and form stated.” 

The plaintiff in error assigns errors for review in this court as follows: 

“(1) The court erred in overruling defendants’ demurrer and exceptions to 
plaintiff’s petition, which are, in effect, as follows: 

‘(a) The petition does not charge any violation of law. 

“(b) It does not state how, or by what means, aside from prepayment of 
transportation, defendants assisted or encouraged the immigration of the 
alien, Russel, and the charges in that behalf are mere conclusions of the 
pleader, and not averments of facts. 
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“(c) It does not set forth the essential elements of a contract or an agree- 
ment to perform labor in the United States, made previous to immigration. 

“(d) The averments are vague, uncertain, and indefinite. 

“(e) It is not alleged that the said alien was not a skilled workman brought 
to the United States to work in a new industry, not at present established 
in the United States, nor that such labor could not be otherwise obtained. 

“(2) The court erred in overruling defendants’ objections to, and motion 
to suppress, the deposition of James Russel, and certain parts thereof, for 
the reasons stated in said motion, which is set forth in the bill of exceptions 
No. 2, and is hereby referred to for greater particularity, and the substance 
of which is that, as this suit was in the nature of a criminal proceeding, it 
was defendant’s right to be confronted with the witnesses against him, and 
evidence by deposition was not competent or admissible; also, that evi- 
dence as to conversations and transactions not had in the presence of de- 
fendants should not be heard, being res inter alios acta; also, those parts 
relating to letters and documents, the nonproduction of the originals not be- 
ing accounted for, should be excluded, as well as those parts relating to mere 
promises or inducements to the witness to come to the United States, it not 
being shown that witness was under contract made previous to migration 
to perform labor in this country, the facts testified to by him not establish- 
ing any agreement valid as to mutuality, or specification as to time, nor 
showing anything more than a recommendation, which is not equivalent to 
the assistance or encouragement referred to by the statute, and there being 
no evidence that defendant prepaid the passage of witness, and said deposi- 
tion was incompetent and insufficient to establish the issues presented by 
the petition, and was immaterial and irrelevant, and should therefore have 
been excluded.” 


F. D. Minor, (James B. and Charles J. Stubbs, on the brief,) for 
plaintiff in error. 
F. B. Earhart, for defendant in error. 


Before PARDEE and McCORMICK, Circuit Judges, and LOCKE, 
District Judge. 


PARDEE, Circuit Judge, (after stating the facts.) This action 
was brought by the United States to recover from the defendants 
a penalty of $1,000, as prescribed by the act of congress entitled 
“An act to prohibit the importation and immigration of foreigners 
and aliens under contract or agreement to perform labor in the 
United States, its territories, and the District of Columbia.” 

A careful reading of the said act will show that every violation 
must be based upon the existence of a contract or agreement, parol 
or special, express or implied, made previous to the importation 
or migration, to perform labor or service in the United States, 
its territories, or the District of Columbia. Without such contract, 
there can be no violation of the act by prepaying transportation, 
or by assisting or encouraging in any wise the importation of aliens. 
U. 8. v. Edgar, 1 C. C. A. 49, 48 Fed. Rep. 91; U. 8. v. Borneman, 
41 Fed. Rep. 751; U.S. v. Craig, 28 Fed. Rep. 795. See, also, Church 
of Holy Trinity v. U. 8., 143 U. 8. 457, 12 Sup. Ct. Rep. 511. 

The petition in this case, which has been fully set out in the state- 
ment of facts, fails to sufficiently set forth that the defendants 
assisted and encouraged the importation of any alien, who, previous 
to his migration or importation into the United States, (or there- 
after, for that matter,) was under any contract or agreement, parol 
or special, express or implied, to perform labor or service of any kind 
in the United States. The petition seems to have been drawn with 
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a view not to assert such a contract, but rather to suggest the same 
by vague allegations and inferences. The general demurrer and the 
special exceptions are well taken. 

The record shows that the alleged deposition of the witness James 
Russel was taken pursuant to notice before a commissioner of the 
circuit court, under the following circumstances: The counsel for 
the United States, the defendants, and their counsel, and the wit- 
ness James Russel, all appeared before the commissioner, where- 
upon the witness was duly sworn, examined, cross-examined, re- 
examined, recross-examined, and re-examined, by questions and 
answers taken down by a stenographer in stenographic writing. 
The deposition was not read over to the witness, but an adjournment 
was had for four days for the purpose of enabling the stenographer 
to write out the testimony so taken down by him, when the same 
was to be read over to the witness, and corrected, and signed by 
him; but thereafter the said witness did not appear, nor was the 
deposition ever read to him, or examined by him. It appears that, 
so far as the deposition was not signed by the witness, the objection 
was waived. 

We do not think the objection that, the proceeding being penal 
in its nature, the defendants have the right to be confronted in open 
court, on the trial of the cause, with the witness against them, 
and that it is not competent, against their objection, to hear and de- 
termine this cause upon evidence contained in, or taken by, deposi- 
tions, is well taken. The suit, while for a penalty, is a civil suit, 
and it was so treated by the parties, as may be noticed by the 
waiver of trial by jury. We are, however, of the opinion that a 
deposition, which is taken down in questions and answers by a 
stenographer, and is not reduced to writing in the presence of the 
witness, nor read over to or by him, is not a deposition properly 
taken, under the statute, and is not admissible in evidence against 
the objections of either party. Rev. St. §§ 863, 864; Cook v. Burn- 
ley, 11 Wall. 659. 

The bill of exceptions, which purports to be a finding of facts, 
is nothing more than a recapitulation of conflicting evidence, where, 
as recited therein, some witnesses testified one way, and others 
testified directly to the contrary. It is neither a statement of facts 
by the parties, nor a finding of facts by the court. Raimond v. 
Terrebonne Parish, 132 U. 8. 192, 10 Sup. Ct. Rep. 57; Glenn v. Fant, 
134 U. S. 398, 10 Sup. Ct. Rep. 583; Davenport v. Paris, 136 U. §. 
580, 10 Sup. Ct. Rep. 1064; British Queen Mining Co. v. Baker Silver 
Mining Co., 139 U. S. 222, 11 Sup. Ct. Rep. 523. We suggest to the 
members of the bar in this circuit that an examination of these 
last-cited cases will be advantageous, if, hereafter, in common-law 
cases, they shall desire to bring facts to this court for review. 

The views herein expressed require that the judgment of the cir- 
cuit court be reversed, and the case remanded, with instructions 
to enter an order granting a new trial, and judgment sustaining 
the general demurrer and special exceptions to the original petition, 
and thereafter to proceed in the cause in accordance with the views 
herein expressed, and as justice may require; and it is so ordered. 
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(57 Fed. 512, — U. S. App. —.) 
THE MASCOT. 
NEWTOWN CREEK TOWING CO. v. ROSE BRICK CO. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 
No. 99. 


TowaGE—NEGLIGENCE OF TUG—FAILURE TO AVOID KNOWN OBSTRUCTION. 
tug is guilty of negligence in running its tow upon an obstruction 
which competent and experienced pilots would have avoided. 48 Fed. 
Rep. 917, affirmed. 


Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by the Rose Brick Company against the 
steam tug Mascot (the Newtown Creek Towing Company, claimant) 
for negligence in towing libelant’s barge Roseton. Decree for libel- 
ant. 48 Fed. Rep. 917. Claimant appeals. Affirmed. 

On the hearing in the district court, the following opinion was 
rendered: 


BROWN, District Judge. About noon on the 11th of April, 1891, the 
libelant’s barge Roseton, ioaded with brick, in tow of the steam tug Mas- 
cot, on a hawser, while going up the artificial canal which runs to the 
southward and eastward from Newtown creek, was run upon a sunken rock 
a little to the eastward of Stag street, and from 55 to 65 feet off from 
the southerly side of the canal. Subsequent examination showed that 
this rock was a sharp peak, rising up about 15 inches above the level 
of a flat rock, about 9 feet long by 8 feet wide, which was situated a 
few inches only below the muddy bottom of the canal. Another rock 
near by, but probably somewhat further off from the southerly shore, 
had been well known to navigators, and was removed in December 
previous. The claimant contends that the rock removed was the only 
rock known, and that the tug is not liable, because the rock on which 
the Mascot struck was previously wholly unknown. If I were satisfied 
that the tug had pursued the usual course in going up the canal, I should 
hold her not liable. The clear weight of evidence, however, is that all 
boatmen knew that it was necessary to keep upon the southerly side 
of the channel-way, and that when, as in this case, a schooner was 
moored at the bulk-head off Stag street, the usual course was to go as 
near to the schooner as possible. Had the Mascot pursued this usual 
course, the evidence leaves no doubt that the Roseton would not have 
been harmed. Schooners were very frequently moored there, and the 
Roseton, and other barges drawing quite as much water, had been fre- 
quently taken past such schooners without injury. On this trip, more- 
over, the tide was at high water,.so that everything was most favor- 
able. These facts, with the evidence as regards the position of the rock, 
satisfy me that the Roseton struck the rock because the tug did not 
pursue the customary course, and go near the schooner that was lying 
there, but went ar a 10 feet off from the schooner, instead of only 
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8 feet, as the tug’s witnesses contend. The customary practice was 
binding upon the Mascot. No reason for departing from it is suggested. 
In case of accident from obstructions while departing from the cus- 
tomary course, it certainly is not incumbent upon the libelant to show 
that the tug or other boatmen had positive knowledge of the precise 
reasons for the custom, or of the exact location of each particular rock 
or obstruction, whatever it might be. It is enough in this case that 
the necessity of going very near to any schooner that might be moored 
at the bulk-head was known; and the invariable custom of passing so 
near, viz., within two or three feet, or even grazing the schooner, as 
the witnesses testify, is sufficient evidence of the necessity, and of some 
obstructions that required such navigation. The defendants, in effect, 
confirm this by their testimony that they did go within three feet of the 
schooner, though I find them mistaken on this point. The general 
knowledye that a certain course was the proper course to take in conse- 
quence of some obstructions, and that it was the custom uniformly to 
adhere to that course, is sufficient to put upon the tug the risk of de 
parting from it without reason. The Mary N. Hogan, 35 Fed. Rep. 554. 
Decree for the libelant, with costs, 


Jos. F. Mosher, for appellant. 
Geo. B. Adams, for appellee. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


PER CURIAM. We are satisfied upon the evidence in the 
record that there was an obstruction in the canal, inside the buried 
rock, which was known to exist by those conversant with the con- 
dition of the channel, and which ought to have been known to those 
in charge of the tug. In towing the libelant’s canal boat upon an 
obstacle which competent and experienced pilots would have 
avoided, the tug was guilty of negligence. 

The decree is affirmed, with interest and costs. 





(57 Fed. 524, — U. 8. App. —.) 
DICKERSON v. MATHESON et al. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 
No. 75. 


1. SALE—PATENTED ARTICLE—NOTICE OF RESTRICTION. 

firm in Germany, having the right, under European and American 
patents, to sell a patented coloring matter in Europe and the United 
States, was accustomed to sell with restrictions against exportation to 
the United States. A London firm, which knew of this restriction, sent 
an order to the London agents of the German firm for a quantity of the 
goods “strong for export.” Held, that there was no notice of an intention 
to export to the United States. 50 Fed. Rep. 73, affirmed. 


2. PRINCIPAL AND AGENT—NOTICE TO AGENT. 
On receiving notice of the arrival of the goods in London, the pur- 
chasers made out a check for the price, and gave it to their clerk, who, 
in the usual course of business, exchanged it for the invoice sent by a 
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messenger of the seller's London agent. This invoice contained a notice 
of the prohibition against exporting to the United States, but the atten- 
tion of the firm was not called thereto until a day or two later. Held, 
that notice to the clerk was notice to the firm, and, having accepted the 
goods with notice, the firm was bound by ‘the restriction. 50 Fed. Rep. 
73, affirmed. 


8. PaTENTs FOR INVENTIONS—SALE WITH RESTRICTIONS—INFRINGEMENT. 

The owner of patents granted in Europe and the United States, who 
sells the patented article in Europe with a prohibition against importa- 
tion into the United States, may treat as an infringer one who sells that 
article in this country. 50 Fed. Rep. 73, affirmed. 


4. PRACTICE—STIPULATED EVIDENCE. 

The parties stipulated that, to save the delay and expense of a commission, 
the cause should be tried as though testimony to certain facts therein set out 
had been given. On the same day a joint letter by respective counsel 
was sent, requesting the persons addressed to procure the affidavit of one 
of the purchasing firm as to the prohibition in the invoice. Held, that an 
affidavit of one of the addressed parties as to statements made by the 
member of said firm in the presence of the persons so addressed was mere 
hearsay, and not the equivalent of the affidavit requested. 


& BamE—CONTINGENCY. 

In the absence of anything in the stipulation, joint letter, or the sur- 
rounding circumstances to indicate that the use of the stipulated facts was 
contingent on obtaining the requested affidavit, such facts were properly 
admitted in evidence. 


Appeal from the Circuit Court of the United States for the South- 
ern District of New York. . 

In Equity. Suit by Edward N. Dickerson against William J. 
Matheson and James N. Steele for infringement of a patent. From 
a decree for complainant, (50 Fed. Rep. 73,) defendants appeal. Af- 
firmed. 

For decision on motion for an interlocutory injunction, see 47 
Fed. Rep. 319. 


E. N. Dickerson, for complainant. 
Henry P. Wells, for defendants. 


Before LACOMBE and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for the southern district of New York in favor of 
the complainant in a bill in equity for the infringement of letters 
patent. On November 3, 1885, letters patent of the United States, 
No. 329,632, were issued to Carl Duisberg, a German, for an improve- 
ment in coloring matter known as “Benzo-Purpurine.” On Decem- 
ber 21, 1885, Duisberg assigned the patent to a German corporation 
called “Farbenfabriken, vermals Fr. Bayer & Co.,” and known in the 
case as the “Bayer Company,” which was also the owner of a German 
patent for the same invention. On March 8, 1888, the Bayer Com- 
pany assigned the patent, including the right to recover for past 
infringements, to the complainant. At the time of the transaction 
which is the subject of this controversy, another German corpora- 
tion, by the name of the “Actien Gesellschaft fur Aniline Fabrika- 
tion of Berlin,” called in this suit the “Berlin Company,” had the 
right, as licensee of the Bayer Company, to sell the patented color 
both in Europe and in the United States under the European and 


468 C. C. A. REPORTS, vol. 6. 


United States patents. The alleged infringement consists in the 
importation into this country, in November, 1887, and the subse- 
quent sale therein, by Matheson & Co., who are merchants in New 
York, of one ton of benzo-purpurine, made under said letters patent 
by the Berlin Company. The purchase by the defendants was under 
the following state of facts: Matheson & Co., in October, 1887, di- 
rected their London agents, Barnes & Co., to purchase a quantity of 
the patented color, if it could be bought of the parties who held the 
United States patents without restrictions against export to this 
country. The defendants knew that these restrictions were apt 
to be imposed. Barnes & Co. applied to the Bayer Company, who 
replied that their product was engaged for two months, but would 
deliver the color as soon thereafter as practicable. In a day or 
two the Bayer Company telegraphed to Barnes & Co. inquiring for 
whom the color was designed, as, in case it was designed for Amer- 
ica, they should decline to sell it without restrictions. Barnes & 
Co. then engaged Domeier & Co., of London, to buy in their own 
name, but for Barnes & Co., one ton of said patented color from the 
Kerlin Company. At this time, Domeier, of said firm, was aware 
that the Berlin Company was in the habit of selling the goods under 
restrictions against importation into the United States, and was in- 
structed by Barnes & Co. not to buy unless he could do so without 
restrictions. On November 4, 1887, he ordered from Greeff & Co, 
of London, the agents of the Berlin Company, one ton of the pat- 
ented color. The order contained the words “strong for export.” 
On November 15th, Greeff & Co. notified Domeier & Co. that they 
should send the invoice and bill of lading in the course of the day, 
and would like them to have a check ready for the amount of the 
bil. The check was drawn by a clerk, was signed by Domeier, was 
given to the clerk to deliver to Greeff & Co. upon receipt of the 
invoice, and upon such receipt was delivered accordingly, on Novem- 
ber 15th, by the clerk. The invoice contained the following words, 
in German: “The importation into the U. S. of North America of 
our patented substantive cotton dye-stuffs, congo, benzo-purpurine, 
etc., is prohibited.” The goods were marked with a label as fol- 
lows: “The importation into the United States of North America 
is forbidden.” No notice of any restriction upon the sale or des 
tination of these goods was given to Domeier & Co. until the notice 
which was contained upon the invoice, and Domeier did not know of 
the contents of the invoice or of the label till he was informed by 
his clerk of the notice upon the invoice, from one to three days after 
November 15th. Greeff & Co. supposed that the goods were to be 
used in England. 

When Domeier & Co. delivered to Barnes & Co. does not appear, 
but on November 22d the latter wrote to the defendants that they 
had received the ton. It was shipped to the defendants on Novem- 
ber 25th. 

It is apparent that the defendants and Barnes & Co. were anx- 
ious to obtain the patented color without the restrictions which 
they knew were customary; that, failing in the attempt to purchase 
from the Bayer Company, Barnes & Co. sought to use Domeier & 
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Co., in the hope that they might purchase, without an announce- 
ment of restrictions, from the Berlin Company; that, when the 
order was executed by sending the invoice and the goods, the re- 
strictions were announced upon each; that Domeier, who knew of 
the customary method of selling these colors, upon receiving notice 
that the papers had arrived and were to be delivered, left a signed 
check with his clerk to deliver upon receipt of the invoice. The 
defendants think that their attempt to obtain a purchase without 
restrictions was successful, because an affirmative announcement of 
these conditions was not made until the invoice was presented and 
the sale was consummated, and because, in Domeier’s absence, the 
clerk who had been intrusted with the check was the only person 
who saw the invoice. 
Upon this branch of the case, the circuit court well said: 


“If such propositions are to recelve the sanction of the courts, it will be 
well-nigh impossible to carry on the business of commerce. A person cannot 
avoid responsibility by closing his eyes and ears, and delegating his business 
to others. If Domeier & Co. would have been bound by the notice of re- 
striction, had Domeier personally received the invoice in exchange for the 
check, the firm is equally bound by the action of their clerk. The clerk stood 
in mS place and stead of Domeier & Co., and represented them, in that trans 
action.” 


The clerk to whom was intrusted the business of receiving and 
examining the invoice and bill of lading, and delivering the check 
in payment for the goods, must, in the absence of any evidence to 
the contrary, or of circumstances which repelled the idea of his 
knowledge of the contents of the paper, be presumed to have ac- 
quainted himself with the contents of the papers which he was 
to receive in exchange for the check, and, by accepting them, to 
have assented to the conditions of sale which they contained. It 
is to be observed that the invoice was not a mere notice or receipt, 
and was a paper which, from the nature of the business, must be 
expected to contain the terms of the contract of sale. Belger v. 
Dinsmore, 51 N. Y. 166; Kirkland v. Dinsmore, 62 N. Y. 171; Blos- 
som v. Dodd, 43 N. Y. 264. The fact that the order of Domeier con- 
tained the words “strong for export” is commented upon by the 
defendants as containing a notice to the Berlin Company that the 
goods were to be exported; but those words, when addressed by 
a London firm to a German manufacturer, cannot indicate that 
the goods are to be exported to the United States. The attempt 
of the defendants’ agents to buy and export into the United States 
a quantity of the patented color, freed from a positive restriction 
against such exportation, was a somewhat careful one; but the 
argument in favor of its success now rests upon the absence of 
Domeier from his place of business when the order for the goods 
was executed, and upon his lack of knowledge of the contents of 
the invoice. That argument, for the reasons already given, is in- 
sufficient. 

The question as to the effect of the restriction remains. A pur- 
chaser in a foreign country, of an article patented in that country 
and also in the United States, from the owner of each patent, or 
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from a licensee under each patent, who purchases without any re 
strictions upon the extent of his use or power of sale, acquires 
an unrestricted ownership in the article, and can use or sell it in 
this country. The cases which have been heretofore decided by 
the supreme court in regard to the unrestricted ownership by p'r- 
chasers in this country of articles patented in this country, and 
sold to such purchasers without limitation or condition, lead up 
to this principle. Bloomer v. Millinger, 1 Wall. 340, 351; Mitchell 
v. Hawley, 16 Wall. 544, 548; Paper-Bag Cases, 105 U. 8S. 770; 
Holiday v. Mattheson, 24 Fed. Rep. 185. A purchaser in a foreign 
country of an article patented in that country and also in the 
United States, from a licensee under the foreign patent only, does 
not give the purchaser a right to import the article into, and to 
sell it in, the United States, without the license or consent of 
the owner of the United States patent. Boesch v. Graff, 133 U. 
8. 697, 10 Sup. Ct. Rep. 378. In the Graff Case, a dealer in this 
country purchased in Germany articles patented there and also in 
the United States, from a person authorized to sell them in Ger 
many, but authorized only under the German patent, or under the 
imperial patent laws of Germany, in regard to the sales of arti- 
cles patented in that country. ‘The supreme court held that the 
right of this vendor to make and sell the articles in Germany was 
one allowed him under the laws of that country, and did not 
authorize purchasers from him to sell the article in this country 
without the consent of the owner of the United States patent. 
Had Domeier obtained consent to import into the United States 
from the Berlin Company, which had the right to sell both under 
the United States and the German patents, the right of the de 
fendants to use and sell the color would also have been unre- 
stricted. 

The appellants contend that, in an examination of the facts of 
this case, no attention should have been paid to the statement of 
the testimony contained in a written stipulation signed by the re 
spective counsel, unless the affidavit of Mitchell, a partner of 
Barnes & Co., should also have been admitted. On January 16, 
1890, the respective counsel stipulated, “in order to save delay and 
expense of a commission to England and Germany,” that on the 
final hearing “it shall be taken as though the following testimony 
had been given.” Then followed a statement of sundry alleged 
facts. On the same day a joint letter, signed by the respective 
counsel, was sent to Greeff & Co. and to Barnes & Co., which, after 
reciting the facts of the controversy, was as follows: 


“Ihe facts concerning said sale have been mutually agreed npon in a stip- 
ulation between the undersigned, excepting the question as to whether, at 
the time of the payment for or receipt of the invoice of these 2,000 pounds 
of benzo-purpurine, Domeler & Company objected to or commented upon 
the restriction clause of the invoice upon the grounds that the goods 
were bought without restriction. We mutually desire, in the case, to obtain 
Mr. Domeier’s statement of the facts in this matter; and we request you, 
therefore, jointly, to see Mr. Domeier, and obtain from him such statement, 
in the form of an affidavit, for use in the case here. If Mr. Domefer’s recol- 
lection does not correspond with the recollection of Mr. Greeff, or bis rep- 
resentative in the transaction, then we request Mr. Greeff or his representa- 


EDMANSON Uv. BEST. . 471 


tive to make also his statement in writing, duly sworn to, of his recollection of 
the facts, and return said statement or statements to this address at your 
earliest convenience.” 


The affidavits of Domeier and Greeff were not obtained in reply 
to this letter, but William A. Mitchell, a member of the firm of 
Barnes & Co., made an affidavit on October 31, 1891, that on or 
about February 12, 1890, at a meeting between Domeier, Greeff, 
Deissner, who represented the Bayer Company, and himself, the 
first two named persons made statements in regard to the said sale 
which Mitchell swears to. This is not the affidavit which was 
requested in the joint letter, but is an affidavit of Mitchell as 
to the unsworn statements of Domeier and Greeff, and was mani- 
festly hearsay. It is urged that the use of the stipulation was 
contingent upon obtaining the affidavits named in the joint letter, 
and that, they not having been obtained, the stipulation should be 
excluded. Nothing in the stipulation, or in the surrounding cir- 
cumstances at the time it was drawn, or in the joint letter, indi- 
cates that its use was contingent upon obtaining the affidavits. 
In pursuance of a commission taken out May 27, 1891, Domeier and 
Greeff gave their depositions in the presence of the respective 
counsel, and were cross-examined. These depositions were taken 
about October 31, 1891, and rendered affidavits entirely unneces- 
gary. 
The decree of the circuit court is affirmed, with costs. 





(57 Fed. 531, — U. S. App. —.) 
EDMANSON v. BEST. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 


No. 40. 
1. JupemMeEnt—Res JUDICATA. 

A judgment at law rendered upon an account stated is conclusive of 
the fairness of the account, since fraud in obtaining it could have been 
set up as a defense. 

2 Sawe—Co.LLATERAL ATTACK—INJUNCTION. 

It would be no ground for enjoining collection of a judgment that the court 
refused to allow the defendant to show that the instrument sued on was 
obtained by fraud, since such ruling would be mere error, to be remedied 
by application for a new trial or by writ of error. 


8 Equitry—PRacTICE—NeEw TRIAL AT LAW. 

A bill to restrain the collection of a judgment at law will not be treated 
as a petition for a new trial where the bill is not framed on that thcory, 
and shows no ground for a new trial which complainant could not have 
presented as a defense to the action. 


Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

In Equity. Suit by George Edmanson against John L. Best to re- 
strain the collection of a judgment. Bill dismissed. Complainant 
appeals. Aflirmed. 
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Marcus Cavanagh and Allan C. Storey, (Gibbons, Cavanagh & 
O’Donnell, on the brief,) for appellant. 
Nelson Monroe, (Jesse A. Baldwin, on the brief,) for appellee. 


Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis 
trict Judge. 


WOODS, Circuit Judge. The bill in this case was dismissed for 
want of equity. Its object was to restrain the collection of a judg- 
ment at law, rendered in the court below, to cancel for fraud an 
agreement of settlement, upon which the judgment was based, and 
to obtain an accounting. The averments, in substance, are: That 
the complainant, Edmanson, had been engaged in buying and sell- 
ing oysters in Chicago, at wholesale and retail, and had had the 
respondent, Best, in his employ as bookkeeper, cashier, and manager, 
in general control, entitled to receive in compensation for his serv- 
ices a stipulated sum per week and a percentage of the net profits 
of the business; that on July 9th, 1888, by means of false statements 
in respect to the amount of uncollectible claims, representing them 
as amounting to not more than $300, when in fact they amounted 
to $3,000 or more, the respondent procured the complainant to 
execute an agreement which, omitting date and signatures, is of 
the following tenor: 

“It is hereby agreed between Geo. Edmanson and John L. Best that the 
following settlement is to day made, viz.: That John L. Best’s balance to 
his credit and due him on July 1, 1888, is five thousand eight hundred and 
forty-eight dollars and seventy-nine cents, ($5.848.79,) and is correct, and is 
so considered by both parties to this agreement; any difference arising from 
former agreements is fully settled by this; and in consideration that Geo. 
Edmanson allows John L. Best percentage of profits, in addition to salary as 
agreed upon, to stand as credited on Geo. Edmanson’s books, and will not 
charge back to John L. Best his percentage of loss as shown by balance 
sheet from January 1, 1888, to April 21, 1888, and that George Edmanson also 
hereby agrees not to charge back any percentage of bad debts to John L. 
Best. In consideration of which John L. Best agrees to waive his right to 
back salary, interest on money to his credit from time to time, and also to 
make no claim on George Edmanson for Keep of George Edmanson’s horses 
and cows, kept for his private use, the expense of which was charged up to 
barn account, and affected the profits of the business to the extent of said 
expense;” 

That, instead of the sum stated in this agreement, there was in 
fact due the respondent, if anything, a very small sum; that in 
April, 1889, the respondent brought a suit at law against the com- 
plainant, in the court below, upon a declaration containing the com- 
mon counts only, including an account stated, to which the complain- 
ant pleaded the general issue; that at the trial the only evidence 
adduced in behalf of the plaintiff was the agreement aforesaid; 
that the complainant offered evidence to show the true relations 
between the parties, and that the contract of settlement had been 
obtained by fraud, as charged, but that the court declared the 
defense inadmissible in the case at law, and available only in a court 
of equity, and on February 5, 1890, gave judgment against complain- 
ant for $3,933.39, and for the costs of suit, the amount of the re 
covery being made less, by reason of certain credits, than the sum 
stated in the agreement 
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The answer sets up two defenses: First, the contract of settle 
ment, which, it is alleged, was fairly made; and, second, the judg- 
ment at law, by which, it is claimed, the matter now sought to be- 
disputed was adjudicated,—it being alleged that the evidence of- 
fered by the parties was substantially the same as that adduced. 
before the master in this case, that it was received and considered 
by the court, and judgment given as stated. 

The complainant replied in the usual form, and there was @ 
reference to the master to take the evidence and report upon the 
issues. In his report the master, though he says he in no manner 
endeavored to enter into a full accounting between the parties, im 
fact made up a statement of account between them by which it ap- 
peared that the amount named in the settlement agreement as due 
the respondent was too large by $2,001.22; but, treating that as a 
partial want of consideration for the agreement, he reported that 
“the proof, neither in this case nor in the case at law, made out the. 
defense of fraud or circumvention;” that the same evidence, sub- 
stantially, was adduced in the law case upon the question whether: 
the settlement was procured by fraud, as has been offered in this. 
case; and that, in the opinion of the master, the judgment at law 
is conclusive upon that question. 

Though it was competent and necessary for the master to inquire. 
into the accounts and books of Edmanson in order to determine 
whether or not the contract of settlement was procured by means. 
of false representations in respect to those books and accounts, 
it was no part of his duty to state an account between the parties, 
and especially an incomplete one, which ignored the basis upon 
which the contract of settlement by its terms appeared to have 
been made; and the court committed no error in sustaining an ex- 
ception to that part of the report. 

It is not now an open question whether the settlement between: 
these parties was fair, or was brought about by false and deceit- 
ful means. We agree with the court below that the question was. 
lawfully tried and determined in the case at law and is not open 
to reconsideration by a court of equity. Though the declaration in 
the suit at law made no mention of the contract of settlement, it 
was competent for the plaintiff in the action to introduce it, as 
he did, in proof of his demand, (Chit. Pl. 341; Packet Co. v. Sickles, 
24 How. 342; Wilson v. King, 83 Ill. 236;) and the instrument not 
being under seal, and, under the Illinois practice, even though it had 
been under seal, the defendant had the right to show in defense, as. 
he attempted to do, that it was obtained by fraud or was without 
consideration, (Greenl. Ev. § 135; Wilson v. King, supra.) The issue 
having been made and tried in that way, the judgment rendered 
became conclusive until set aside by the court which rendered it 
or by an appellate court. It is not material that the defense was. 
of such a nature that, if the question were open, there might be 
ground for a suit in equity. It was a proper defense to the action 
at law, and, having been interposed and determined, the judgment 
is conclusive proof that the fraud attempted to be proved was not 
committed. While the relief obtainable in equity, if the fraud were 
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proven, would be broader than the mere establishment of a defense 
in the action at law, the law court was quite as competent as a 
court of equity to try the question of fact; and, it having been so 
determined that there was no fraud, the question of the extent 
of relief obtainable in another court if the fraud were provable is 
immaterial. If it were true, as asserted, that the court held that 
the defense could not be made at law, that was an error upon which 
the complainant should have asked a new trial, and, if necessary, 
should have taken a writ of error. The record, however, shows 
no such decision, and the proofs and the master’s report are to the 
contrary. | 

It is further insisted that the bill should be treated as a petition 
for a new trial, filed within time, under section 987, Rev. St. U. 8. 
The bill manifestly was not framed upon that theory, and is de 
fective because it shows no ground for a new trial which was not 
available, or which the complainant was prevented by fraud or 
accident from presenting, as a defense in the case at law. Story, 
Eq. Jur. §§ 887, 1574, and notes. 

The decree below should be affirmed, and it is so ordered. 





(57 Fed. 536, — U. S. App. —.) 
SOUTHERN PAO. CO. v. LAFFERTY. 
(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.) 
No. 9L 


1. MASTER AND SERVANT—NEGLIGENCE OF MASTER—UNGUARDED LOCOMOTIVE. 
A railroad company owes to its employes the duty of taking reasonable 
precautions that its engines, left for the night on tracks in its yard, are 
not run out on the main track, of their own motion or by interference 

of others. 


2. SAME—REASONABLE PRECAUTIONS—QUESTION FOR JURY. 

Whether it is a reasonable precaution for such purpose to employ one 
watchman for several engines, which he is also required to wipe and pat 
in order for service next day, is a question for the jury. 

8. SamE—CONCURRENT NEGLIGENCE OF THIRD PERSON. 

Where negligence of a railroad company in failing to take such pre 
cautions is the proximate cause of injury to an employe, the concurrence 
of negligence of a person unconnected with the railway or the person 
injured will not relieve the company from liability. 

4. SAME—ASSUMPTION OF RisK—RAILWAY BRAKEMAN. 

A brakeman does not assume, as incident to his employment, the risk 
of collision of his train, regularly on the main track, with engines running 
thereon from side tracks, where they were left without reasonable precat- 
tions to prevent their being moved. 

5. SAME—EVIDENCE OF NEGLIGENCE. 

In an action against a railroad company for the death of a brakeman, 
caused by his train, regularly on the main track, being struck by two 
engines running out of the yard where they had been left for the night, 
while the watchman who was in charge was at work on an engine on 
another track, it is not error to admit testimony that the fog was so dense 
at the time that the watchman could not have known that the engines 
moved out, and that there had been foggy weather for two weeks, and 
evidence tending to show previous notice to defendant that the yard was 
insufficiently manned. 
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6. DEATH BY WRONGFUL AcTtT—Proor OF PECUNTARY DAMAGE. 

The action was brought by the mother of the deceased as administra- 
trix, and the proof showed that she had no other children, and was de- 
pendent on him; that at the time of his death he was 21 years old, in per- 
fect health, earning $75 a month, of which he gave her $30; and that 
prior to this employment he had given her $25 a month. Held sufficient 
proof of pecuniary damage. 


In Error to the Circuit Court of the United States for the South- 
ern District of California. 

At Law. Action by Mollie Lafferty, administratrix of the estate 
of James Lafferty, deceased, against the Southern Pacific Company, 
for the death of plaintiff’s intestate. Verdict and judgment for 
plaintiff. Defendant brings error. Affirmed. 


Foshay Walker, (A. B. Hotchkiss, on the brief,) for plaintiff in 
error. 

M. E. C. Munday, (C. L. Russell, on the brief,) for defendant in 
error. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


HAWLEY, District Judge. On the night of December 26, 1890, 
James Lafferty, while in the employ of the Southern Pacific Com- 
pany, plaintiff in error, as a brakeman on a freight train, received 
injuries in a collision of said freight train with two engines be- 
longing to said company, which resulted in his death. It appears 
from the evidence that the two engines were, on the evening in 
question, taken into the yard of the railroad company at Fresno, 
and there left by their respective engineers, at the conclusion of 
their day’s run, standing upon one of the railroad tracks, with 
water in their boilers and fires burning, known in railroad parlance 
as “live engines.” There is no evidence in the record to show 
in what particular manner the engines were moved from the place 
where they were left by the engineers; but it is a fact that in 
some way, in a manner not shown by the evidence, the engines 
did leave the yard, and got out upon the main railroad track, 
and ran a distance of about 24 miles from Fresno, when the colli- 
sion occurred. This action was brought by the defendant in error, 
as administratrix of the estate of James Lafferty, deceased, to 
recover damages for his death, which it is alleged was caused by 
the negligence of the railroad company. It is not claimed by the 
administratrix that there was any negligence on the part of any 
of the employes of the railroad company, or that any of the rail- 
road tracks or switches, or that the engines, or either of them, were 
in any manner defective. 

The only question that was submitted to the jury, in so far as 
the question of negligence upon the part of the railroad company 
was concerned, was as to whether or not it was negligent in not 
taking the necessary, proper, and reasonable precaution to guard 
the engines left upon its tracks in Fresno. As bearing upon this 
question it was shown that three engines were usually left in the 
yards at night, sometimes four; that on the night in question there 
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were three,—two road engines and one switch engine; that one 
of the road engines was left on the tank track; that the others 
—which were afterwards moved out upon the track—were left 
on the turntable track, about 30 feet apart, and about 75 yards 
distant from the engine on the tank track; that one Riley was 
employed by the company to watch all the engines at night. Riley 
testified that on the night in question he “was to take care of the 
two engines, to keep fire and water in and wipe another engine, 
get the three ready for morning, * * *® or whatever time they 
were called for;” that he had partially cleaned the engine on the 
tank track, and then examined the two engines on the turntable 
track, saw that they had suffcient fire and water in them to last for 
at least three hours, and then left them, and went back to the other 
engine, and continued wiping it for about half an hour or more, 
and then heard of the accident, which was the first knowledge 
he had that the two engines had been moved away. It was also 
shown that the night was dark, and so foggy that a person could 
not see objects at a distance of over 30 feet or thereabouts. There 
was evidence tending to show that the engineers were instructed 
to group the engines together, and that they failed to do so on 
the night in question. There was some question raised as to the 
time when these instructions were given. Rilev testified that 
he had not been informed of such instructions until after the acci- 
dent. 

It is contended by counsel for the railroad company that the 
engines must have been put in motion bv some evil-disposed per 
sons; that, if there was any negligence, it was not the negligence 
of the railroad company, but the carelessness or negligence of the 
coemployes, either of the watchman or the engineers who failed to 
obey their instructions in grouping their engines together, who were 
fellow servants with the deceased; and that for this reason the 
court erred in refusing to instruct the jury, as requested by them 
at the close of the testimony, to find a verdict in favor of the 
defendant, (plaintiff in error.) 

The court instructed the jury that the railroad company was not 
an insurer of the lives or limbs of its employes, but was bound to 
exercise ordinary care and reasonable precaution for their pro- 
tection; that Lafferty, (the deceased,) when he accepted the em- 
ployment of the company as a brakeman, undertook all the risks 
that naturally appertained to the business; that the engineers who 
left their engines in the yard at Fresno, and Riley, the watchman, 
were fellow employes of the brakeman, and for their negligence, 
if any was committed by them, the railroad company would not be 
liable. After referring to the conflict in the testimony as to the 
time when the orders were given to the engineers to group their 
engines together,—whether before or after the accident,—and also 
as to the purport of such orders, and leaving these questions of 
fact to be determined by the jury, the court further instructed the 
jury as follows: 


“If you should find that those engineers were instructed to group their 
engines together in the yard after completing their day’s run, then you are 
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to consider the case as if all three of the engines on the night in question 
were grouped together; and then you are to say whether or not, in that 
aspect of the case, the appointment by the railroad company of a competent 
watchman (because there is no claim that Riley was not competent, nor is 
there any claim that he did not perform his duty in all respects) to look after 
those engines, and see that they were not tampered with, or moved from 
their place, was a reasonable precaution to be taken by the company. They 
were obliged to exercise ordinary care to see that no damage came, no in- 
jury resulted, to its employes. Now, was that reasonable, in view of ail 
those facts aud circumstances? They were not bound to insure against any 
accident, but to exercise a reasonable caution; and, under those circum- 
stances, it is for you to say whether or not the appointment of a compe 
tent watchman and rubber of or wiper of the engines was such a reasonable 
precaution.” 


We are of opinion that the court did not err in declaring that 
the law imposed upon the railroad company the duty of taking rea- 
sonable precautions to see that the engines left upon its tracks at 
night in the yard at Fresno, with water in the boilers and fires 
burning, were not tampered with or moved; and that the court 
properly submitted to the jury the question whether or not the 
employment of only one watchman to perform that duty, it being 
also required of him to wipe the engines and put them in proper 
order for service the next day, was a reasonable precaution. 

The genera] rule is that a person who enters the service of 
another takes upon himself the ordinary risks of the negligent 
acts of his fellow servants in the course of his employment, but 
this rule is subject to many well-known and clearly established 
qualifications, and, among others, it is well settled that the master 
should not expose his employes, when conducting and carrying on 
his business, to perils or hazards against which they might be 
guarded by ordinary diligence and reasonable precautions on his 
part. The master is bound to exercise the care which the exigen- 
cies of the business in which he is engaged reasonably requires 
for the protection of his employes. Hough v. Railway Co., 100 
U. 8. 213. Applying these principles to the particular facts of 
this case, we are of opinion that the railroad company would have 
been negligent to have allowed its engines to remain upon its 
tracks in the yard at Fresno without taking some precautions to 
provide against their being put in motion of themselves, or by the 
act of careless, thoughtless, or evil-disposed persons. Live engines, 
thus placed, without any person to guard or take charge of them, 
are liable to be interfered with; and if, from any of the causes be- 
fore mentioned, they should be started in motion, and run out 
upon the main track, and continue in motion, they would, in the 
very nature of things, become engines of great danger, imparting 
unusual peril and hazard to the lives and limbs of all the employes 
of the company who might be in charge of other engines and cars 
upon the main track, in the regular course of their employment, 
in conducting the business of the railroad company. The liability 
of preventing this peril rested with the company, and it was for 
the jury to determine as a question of fact whether the employ- 
ment of Riley as a watchman, with the additional duties imposed 
upon him, was a reasonable precaution upon the part of the com- 
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pany. It was conceded that the employment of one watchman 
would have been sufficient to have properly guarded the engines 
if they had been grouped together on one track, and no other duty 
assigned to him; but the contention of the defendant in error is 
that one man—no matter how competent, trustworthy, and care 
ful—could not properly guard the engines, and at the same time 
perform the duty of wiping them and putting them in order. 
Whether the company did employ sufficient means to reasonably 
care for the safety of its employes was a question of fact correctly 
left to the jury, under proper instructions as to the law, to decide. 

In Patterson on Railway Accident Law (page 39) it is said 
that, where the plaintiff’s injury can be traced to negligence on 
the part of the railway as its primary and proximate cause, the 
concurrence of the negligence of a person unconnected with either 
the railway or the person injured will not relieve the railway from 
responsibility for the consequence of its negligence. This gen- 
eral doctrine is asserted in many cases. One of the latest illus- 
trations of this doctrine is to be found in the case of Smith v. 
Railroad Co., 46 N. J. Law, 7, where a railway was held liable 
for injuries caused by collision resulting from the movement of 
certain cars which had been negligently left on a siding in such 
a situation that a wrongdoer could readily throw them on the 
main line. In Flike v. Railroad Co., 53 N. Y. 549, the question as 
to the duty of railroad companies to employ sufficient workmen 
to properly conduct their business, and their liability where acci- 
dents occur on account of their negligence in this respect, is dis- 
cussed at considerable length. The plaintiff's intestate in that 
case was a fireman employed upon one of the defendant’s freight 
trains. Another freight train accidentally became detached, and 
a portion of the cars ran back and collided with the train on which 
plaintiff’s intestate was employed, by means of which collision he 
was killed. The testimony tended to show that the detached 
freight train was deficient in brakemen; that there were only 
two brakemen, when the usual number was three; and that, if 
the third brakeman had been aboard, he would have been sta- 
tioned upon the runaway cars, and could have controlled their im- 
petus, and thereby prevented the accident. The court held that 
the railroad company was negligent in starting the freight train 
without sufficient help. The company sought to relieve itself 
from liability by showing that it had employed one Rockafeller as 
a head conductor, whose duty it was to make up the trains, hire 
and station the brakemen, and dispatch the trains, and that he 
had employed a third brakeman to go out upon the train in ques- 
tion, but that this person so employed failed to get aboard the 
train by reason of his oversleeping; and it was argued for the com- 
pany that for this reason the accident which occurred must be at- 
tributed to his negligence in’ not boarding the train. In reply 
to this the court said: 

“The hiring of a third brakeman was only one of the steps proper to be 


taken to discharge the principal’s duty, which was to supply with sufficient 
help and machinery, and properly dispatch, the train in question; and this 
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duty remained to be performed although the hired brakeman failed to wake 
up in time, or was sick, or failed to appear for any other reason. It was neg- 
ligent for the company to start the train without sufficient help. The acts 
of Rockafeller cannot be divided up, and a part of them regarded as those 
of the company, and the other part as those of a coservant merely, for the 
reason that all his acts constituted but a single duty.” 


In Booth v. Railroad Co., 73 N. Y. 38, which arose out of the 
same accident as the Flike Case, the same principles were applied. 
The trial court submitted the question to the jury to determine 
from the evidence whether two brakemen were sufficient on the 
first train, or whether three brakemen were necessary, for its 
proper management; and, if they should find that three brakemen 
were necessary, submitted to them the further question whether 
the absence of the third brakeman caused the injury, and charged 
them that, if both of these facts were found for the plaintiff, he was 
entitled to recover. These instructions were sustained by the ap- 
pellate court, and it was held to be the duty of a railroad company 
to see that there are a sufficient number of brakemen aboard a 
train when it starts upon its trip, and that, if this duty is neglected, 
and an injury to a servant results therefrom, without contributory 
negligence on his part, the company is liable, although the immedi- 
ate negligence in starting the train without sufficient help was that 
of a coservant. Both of these cases were decided upon the applica- 
tion of the familiar principle of law, which is clearly and distinctly 
stated by the supreme court of the United States in Hough v. Rail- 
way Co., supra, that the master is liable to the servant for an injury 
caused by the master’s own negligence. It is true that in the 
cases referred to this principle was applied to trains put in motion 
by the railroad company; but it seems to us that the general doc- 
trines therein announced are equally applicable to the facts of this 
case. It is the duty of a railroad company to see that its loco- 
motive engines, after their run, are left in a place of safety. If left 
where they are liable to be put in motion by the careless, negligent, 
or willful act of outside parties, it is as much the duty of the rail- 
road company to see that they are properly guarded to prevent 
accidents from occurring as it is to see that a sufficient number of 
employes are put on board the trains set in motion by its own orders. 
The company is bound to take ordinary care to prevent such engines 
from running out from the side tracks or turntable tracks, where 
they are left, onto the main track, of their own motion, or from 
being run out by any interference of outside parties. This duty 
it owes to its employes on trains regularly upon the main track, in 
order not to expose them to the extra risks of danger from accidents 
which might otherwise be liable to happen. The moving of such 
engines at such a time and in such a manner from the side tracks is 
not one of the ordinary risks incident to the business in which 
Lafferty, the brakeman, was engaged. 

Mr. Justice Field in delivering the opinion of the court in Railroad 
Co. v. Herbert, speaking of the duty of railroad companies to have 
agents to look after their cars, and see that they are in good condi- 
tion, said: 
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“If no one was appointed by the company to look after the condition of the 
‘Cars, and see that the machinery and appliances used to move and to stop 
them were kept in repair and in good working order, its liability for the in- 
juries would not be the subject of contention. Its negligence in that case 
sony have been in the highest degree culpable.” 116 U. 8S. 652, 6 Sup. Ot 

1p. 590. 


We cannot say as a matter of law that leaving live engines on 
-a side track connected with the main track by switches, without 
any watchman to look after them, or taking any precaution to 
-avoid their being moved by any one, is not negligence; and if it 
be true, as we think it is, that reasonable precaution must be taken 
by the railroad company to prevent the happening of such accidents 
as would be liable to take place from such negligence, it necessarily 
follows that the court did not err in submitting the question to 
the jury whether or not ordinary and reasonable care was exercised 
‘by the company in the employment of a watchman whose duty it 
was to also wipe the engines. To quote the language of the su- 
‘~preme court in Jones v. Railroad Co., 128 U. S. 445, 9 Sup. Ct. Rep. 
118: 

“We see no reason, so long as the jury system is the law of the land, and 


‘the jury is made the tribunal to decide disputed questions of fact, why it 
‘should not decide such questions as these as well as others.” 


In Railway Co. v. Ives, 144 U. 8. 417, 12 Sup. Ct. Rep. 679, the 
«court said: 


“There is no fixed standard in the law by which a court is enabled to ar- 
bitrarily say in every case what conduct shall be considered reason- 
-able and prudent, and what shall constitute ordinary care, under any 
and all circumstances. * * * What may be deemed ordinary care in one 
‘ease may, under different surroundings and circumstances, be gross negli- 
gence. The policy of the law has relegated the determination of such ques- 
tions to the jury, under proper instructions from the court. It is their prov- 
ince to note the special circumstances and surroundings of each particular 
‘case, and then say whether the conduct of the parties in that case was such 
as would be expected of reasonable, prudent men, under a similar state of 
-affairs. When a given state of facts is such that reasonable men may fairly 
differ upon the question as to whether there was negligence or not, the de 
termination of the matter is for the jury. It is only where the facts are 
such that all reasonable men must draw the same conclusion from them that 
‘the question of negligence is ever considered as one of law for the court.” 


See authorities there cited. Also Railroad Co. v. Foley, 3 C. C. A. 
-589, 53 Fed. Rep. 462. 

It is next claimed that there was no proof of any pecuniarv 
damage to plaintiff as administratrix of the estate of James Lafferty, 
‘deceased. Upon the question of damages the court, at the request 
-of counsel for the railroad company, instructed the jury as follows: 


“If you find any liability on the part of the defendant for the accident in 
question, in assessing plaintiff's damages, should you find she has sustained 
any, you must limit the amount of your verdict to mere pecuniary loss to 
plaintiff by reason of his death. This is not an action by a mother for the 
death of a minor child, but is an action by the administratrix of the estate 
‘of a deceased adult. You cannot give any damages whatever because of the 
sorrow or mental suffering of the mother on account of his death, nor for 
-any suffering of the deceased. If plaintiff was not pecuniarily damaged by 
reason of his death, she is not entitled to any damages. If she was pecun- 
darily damaged, she is only entitled to the extent of such actual pecuniary 
‘damage, if any has been shown,” 
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This instruction is conceded to be within the principles announced 
by the supreme court of California in Morgan v. Southern Pac. Co., 95 
Cal. 510, 30 Pac. Rep. 603, and is admitted to be correct. The con- 
tention of counsel is that under the proofs and the instruction the 
jary erred in finding any damages. The testimony upon this point 
shows that the administratrix is the mother of the deceased; that 
she had no other children, and depended upon him for her support; 
that this son at the time of his death was 21 years old, in perfect 
health, and was at the time receiving $75 per month; that he had 
been working for the railroad company as a brakeman for about 
4 months, and during that time he gave to his mother $30 each 
month out of his wages; that prior to the time of his employment 
by the railroad company he was employed in different vocations 
at wages of about $60 per month, and then gave his mother about 
$25 per month. Upon this evidence it is claimed that it is clearly 
shown that the plaintiff in the court below, as the administratrix 
of his estate, was not damaged, because, had the son lived and pur- 
sued the same course. “he would have left no estate whatever.” 
This contention furnishes absolute proof of its unsoundness. The 
testimony shows that the son, out of his wages, had been able to 
save $30 per month. The fact that he gave this amount to his 
mother was creditable to him, and shows, as clearly as any proof 
could, that his life was of a pecuniary value to the mother. The 
method of estimating the pecuniary damages in cases of this char- 
acter is, at best, somewhat problematical, and depends to a great 
extent upon the sound judgment of the jurors as to what would be 
just, reasonable, and proper under all the circumstances, taking 
into consideration the age of the deceased, his condition of health, 
his employment, and reasonable expectations of life. 

The only other questions discussed by counsel relate to the ad- 
mission of certain testimony to the effect that the fog was so 
dense on the night of the accident that the watchman could not 
have heard or seen anybody move the engines out, if they were 
moved out by anybody; that it had been foggy weather for over two 
weeks prior to tbe accident; that the attention of the foreman of 
the men that ran on that division and worked in the locomotive 
department had been, about two months prior to the accident, by 
one of the engineers employed by the company, called to the fact 
that the yard at Fresno was insufficiently manned. There was no 
error in admitting this testimony. 

The judgment of the circuit court is affirmed, with costs. 





(57 Fed. 626, — U. 8. App. —.) 
SMEAD WARMING & VENTILATING CO. v. FULLER & WARREN 
CO. et al. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


1. PATENTS FOR INVENTIONS—DrRyY CLOSETS—NOVELTY. 
Patent No. 314,884, granted March 31, 1885. to Isaac D. Smead, for a 
dry closet in which warm air drawn by ventilating pipes from the rooms 
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of a building is used to desiccate fecal matter by passing the air through 
a vault made in the form of a tube, and so arranged as to receive de 
posits distributed along its surface in comparatively small quantities at 
any given place, is not without novelty because of the prior grant, Septem- 
ber 19, 1882, to William S. Ross, of patent No. 264,586, for a vault which is 
placed between a furnace and a smoke flue, and in which fecal deposits 
are received on a shelf, over and around which products of combustion are 
made to pass. 
2. Same—ConstreuctTION OF CLAIM. 

As Smead did not originate the idea of utilizing the warm air which 
was drawn from a room, or the means by which the air was introduce 
to the vault, but took the ventilating ducts, the gathering chamber, and 
the vent shaft of the Ruttan system, and simply improved the vault, 
he cannot omit the ventilating ducts, and claim that his patent includes 
any openings or apertures which perform the office of ventilating pipes, 
and introduce air into the vault. 

8. SamME—INFRINGEMENT. 

Where a flue is constructed from a urinal to a vault room, in which 
there is a grate, and the foul air from the urinal is drawn through the 
flue into the vault, and then out of doors through a chimney. tie flue 
infringes the Smead patent, as it conveys a portion of warm air into the 
vault, and tends to produce desiccation. 


Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

In Equity. Bill by the Smead Warming & Ventilating Company 
against Fuller & Warren Company and the Fuller & Warren Warm- 
ing & Ventilating Company for infringement of letters patent No. 
314,884, granted March 31, 1885, to Isaac D. Smead, for a dry 
closet. The bill was dismissed in the court below, and complain- 
ant appeals. Reversed. 


John W. Munday and Lysander Hill, for complainant. 
Esek Cowen, for defendants. 


Before LACOMBE and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for the northern district of New York, which 
dismissed the complainant’s bill in equity for an alleged infringe 
ment of letters patent of the United States No. 314,884, dated March 
31, 1885, to Isaac D. Smead, for a dry closet. 

This patent had previously been the subject of examination in 
the same court in the case of Smead v. School Dist., 44 Fed. Rep. 
614. The opinion of Judge Wallace in that case contained the fol- 
lowing careful description of the invention: 


“The dry closet of the patent is one in which air is used to desiccate fecal 
deposits, render them innocuous, and remove the foul odors from the build- 
ing: The treatment of such deposits in buildings where a large number 
of persons use the closets is a problem which architects and sanitary 
engineers have attempted to solve in various ways. Water-closets, with 
their sewer connections, involve the well-known danger of the generation of 
disease germs, as well as the expense and annoyance commonly incident to 
plumbing. Earth closets smother the foul odors, and do not thoroughly dry 
the deposits, and the absorbing material so soon becomes charged with the 
odors that the closets become offensive if they are not frequently and care- 
fully cleansed; and it would seem manifest that they could not be practically 
employed for the use of several hundred persons in a single building. The 
dry closet, in which the deposits are desiccated by an air current constantly 
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forced into contact with them, is especially adapted for use in buildings 
where the general system of heating and of ventilation can be utilized to 
furnish the air current, and convey it out of the building. The present in- 
vention is more especially designed for use in such buildings. The invention 
described in the specification and shown in the drawings consists of a sys- 
tem of foul-air ducts, a gathering room, a deposit vault, and a vent shaft, 
so constructed and arranged in relation to each other that the air drawn from 
the various rooms in the building to ventilate them shall be delivered at 
one end of the vault, and pass horizontally through it to and out of the 
vent shaft. The foul-air ducts leading from the several apartments may be 
constructed so that each one will ventilate several rooms, or only a single 
room. They are connected with the rooms, preferably by a register, and 
are connected by intermediate ducts with the gathering chamber, so as to 
concentrate there the entire volume of air drawn from the building. The 
gathering room is located at one end of and opens into the vault. The vault 
is a horizontal tube, which serves as an air duct between the gathering room 
and the vent shaft. It is oblong in form, and is of sufficient length to re- 
ceive the fecal deposits from a series of closets located side by side above it. 
The vent shaft, or exit shaft, extends from the base of the vauit to and 
above the roof of the building. It opens into the vault, and is provided 
with means for creating a strong draught through the vault from the gath- 
ering room. The specification states that the location of the closets in the 
building will be governed by circumstances, and it is immaterial where they 
are located, so long as the vault is so arranged that the air from the building 
will be conducted through it, and from thence into the outer atmosphere at 
such a point that it will not be wafted back into the building through the 
doors or windows. The specification implies that buildings like those in 
which the dry closets will be employed are usually heated by a furnace or 
furnaces; and in that case the means described for securing the necessary 
draught for the vent shaft are provided by building the furnace flue along- 
side the vent shaft, and heating the vent shaft by the smoke and gases 
which escape from the furnace; and when the furnace is not in use a heater 
of: any suitable kind, located within the shaft, is employed; or ‘any of the 
known appliances in use may be availed of to increase the draught,’ in case 
it should be found necessary to do so. The specification contains this sum- 
mary of the invention: ‘From the foregoing description it will be seen that 
the gist of my invention consists in so arranging the closets In relation to the 
exhaust ducts and ventilating shaft or shafts as to cause the foul air which 
is drawn from the rooms to pass through the vault which receives the fecal 
deposits, and desiccate the same, and at the same time take up and carry off 
all foul odors. As the air leaves the rooms at a temperature of about 65 
degrees, it will readily be seen that it is in a condition to rapidly absort 
moisture and produce a drying effect upon any matter with which it may 
be brought in contact. By this method the fecal matter is quickly desiccated 
and greatly reduced in volume, so that its removal is easily and quickly ac- 
complished. If desired, a small amount of plaster, dry earth, or other ab- 
sorbent material, may be from time to time thrown into the vault; but, 
in practice, I have not found this necessary or advisable, because of the 
rapidity with which the deposits in the vault were dried up by the passage 
through it of such a large volume of warm air. By this method I am en- 
abled to avoid all the serious difficulties or objections which have heretofore 
existed in reference to closets, especially when located within buildings, the 
closets themselves being as free from offensive odors as are the ordinary 
rooms of the building.’ 

“The claims of the patent are as follows: ‘(1) The combination and ar- 
rangement of one or more ducts for the removal of the foul air from a room 
or rooms of a building; a vault for receiving and retaining the fecal deposits, 
connected with said duct or ducts; and a ventilating or exit shaft, connected 
with said vault, whereby the warm air from within the building is made to 
desiccate or dry the deposit in the vault, and remove all odors therefrom to 
the outer air, as set forth. (2) The combination in a building of a series of 
foul-air ducts, B, a gathering room, C, a vault, D, and a ventilating or exit 
shaft, E, with means, substantially such as described, for creating a draught 
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through the same, substantially as and for the purposes set forth. (@) A 
dry closet arranged in relation to the ducts which convey the air from the 
room or rooms in a building, and the ventilating or exit shaft, substantially 
as shown and described, whereby the foul and warm air from the room or 
rooms is made to pass through said dry closet, and thence out through the ven- 
tilating shaft, as and for the purposes set forth.’” 

In 1862, Henry Ruttan, of Canada, published a valuable book 
upon the ventilation and warming of buildings, which described a 
ventilating and heating system which has been extensively and 
successfully used in public buildings and private residences in this 
country. He also described in the same book a closet to be used 
in connection with his ventilating system, which, for the reason 
hereinafter mentioned, proved unsuccessful, and an attempt which 
was made to introduce it into private residences was soon aban- 
doned. It had the vent shaft of his ventilating system and a single 
basin, not a tube or an air duct, in which all the deposits from 
the various closets were collected, and which was placed in front 
of an opening into the vent shaft. The air current, whatever it 
was, reached only the top of the deposits, and did not thoroughly 
dry them. It might take away odors, but there was no desicca- 
tion. Smead, who was connected with the corporation which was 
introducing to the public the Ruttan ventilating system, thought 
that an operative dry closet might be made, and, instead of a single 
basin, inserted a tubular vault between the gathering chamber and `’ 
the vent shaft. This tube received the deposits distributed in 
smal] quantities along its length, and was a conductor for an air 
current. The deposits, when thus thoroughly under the influence 
of a continuous and large current of warm air, were thoroughly 
and rapidly dried, and made odorless. It is indispensable that 
the air should have been warmed. The introduction of air from 
the outside of the building is ineffectual. The closet of Smead, 
thus made successful, is largely used, and is of great benefit in 
buildings having a large number of occupants. His first claim, 
although his vault differed radically from Ruttan’s basin, was 
broad enough to include a vault of any description and was therefore, 
if literally construed, anticipated by Ruttan, and, as the result 
of the Wellsville Case, was disclaimed. The second claim speci- 
fies the actual invention of Smead as described in the specification. 
The third claim is for the elements of the second claim, except that 
the ducts are not called a “series,” and the gathering chamber is 
omitted,—an element not essential, and which can be omitted witb- 
out impairing the beneficial character of the closet. 

The defendants in this case rely to a certain extent, as did the 
defendant in the Wellsville Case, upon a patent to William S. Ross, 
No. 264,586, dated September 19, 1882. The invention therein de 
scribed consisted in mounting the ordinary privy box over a metallic 
frame and a horizontal furnace with a chamber for the deposits. 
It was, as stated by Judge Wallace, “a furnace for baking or burning 
fecal deposits by heat.” The vault is between the furnace and the 
smoke flue; the deposits are received upon a shelf within the vault, 
and the products of combustion pass over and around the shelf. 
This patent has no relation to the Smead device. 
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The question of infringement is the important one in this case, 
and arises upon the construction of two dry closets in a public 
schoolhouse in Somerville, Mass. They were made by one or both 
of the defendants in accordance with the plan or system advertised 
by the Fuller & Warren Company. The first and second stories 
of the Somerville building were ventilated without any connection 
with the basement. Two closets, one for the boys and another for 
the girls, were placed in the basement, which was subdivided by 
arches and openings into separate rooms, not closed by doors. The 
two closets were constructed alike, except that the girls’ closet did 
not have the duct which led into the boys’ closet from the urinal, 
and which will be described hereafter. A description of the boys’ 
closet will be sufficient. The deposits in the Fuller & Warren 
vault are destroyed by cremation. Those in the Smead vault are, 
after the drying process is completed, removed in baskets. At 
one end of the vault in the Somerville closet is a vent shaft. At 
the other end, in the wall which separates the vault room from 
the janitor’s room, is an opening, about 20 inches wide and from 
16 to 20 inches high, in which is a grate, used exclusively for drying 
the air which enters the vault through the opening. The persons 
in charge of the building are instructed by the printed directions 
for operating the system to make a fire in the grate once each week, 
to thoroughly dry the solid and evaporate the liquid matter in the 
vault. The fire in the grate increases the evaporating power of the 
air, and dries the fecal matter, so that it may be burned without 
offensive odor. Such a fire must be used in cold or damp weather, 
for warm air is a necessity. It is probably true that in warm 
weather a fire may be dispensed with. <A supply of air constantly 
enters the vault from the opening, is drawn through the vault, 
serves to ventilate the room in the basement in which is the open- 
ing, and this air, when sufficiently warm, dries the deposits. An 
opening or a slot along the length of the urinal in the room in the 
basement known as the “boys’ play room,” when it reaches the 
end of the urinal slab, is closed circumferentially, and becomes a 
flue, which curves around the end of the closet, and delivers the air 
it has accumulated into a little space at the end of the vault in 
which is the opening. The air in the urinal is drawn through the 
closet vault to the chimney. This duct or flue was made for the 
purpose of ventilating the urinal, and successfully accomplishes that 
object. The holes or apertures are not pipes, as the ducts of the 
Smead specification are, but the air in the basement is drawn into 
them, and this air, when it is sufficiently heated, and passes through 
the vault, accomplishes the desiccating work which the foul warm 
air conveyed through the ventilating ducts of the Smead system 
also accomplishes. 

As the construction of the two closets in the Somerville house 
is not the same, the question of infringement by the girls’ closet, 
in which apertures only are used, will be first considered. The com- 
plainant contends that an aperture is a short duct, and that it is of 
no importance whether the duct of the patent is long or short, and 
that, if an aperture accomplishes the result of the invention, it ís 
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the duct of the patent. This statement evades the question, which 
is whether the ducts of the claims of the patent must not be con- 
strued, in the light of the specification and of the history of the 
invention, to be ducts which are the pipes of the ventilating system: 
in other words, whether the combination in the claims is not limited 
to a combination of ventilating pipes and the other elements. The 
circuit judge, in considering this question, came to the reluctant 
conclusion that “the ducts of the patent are something more than 
an aperture in a wall between one room and another.” The court 
said: 

“The whole description shows that the term is used in the common sense of 
a tube or canal by which a fluid or other substance is conducted or conveyed. 
The duct of the patent is designed for air in a system of ventilation, to con- 
duct the air taken out for ventilation from a series of rooms or a single room 
to the entrance of the dry closet, for use there in desiccating or drying the 
deposits. The patent speaks of the ducts as ‘foul-air shafts,’ which convey 
the air from the room, built in the walls or partitions, so as to not occupy the 
space in the room, or alongside of the walls in the sides or in the corners of 
the rooms, where they will afford the least obstruction.” 


This language truthfully expresses the obvious idea which the 
patentee had of his ducts, which were, in his mind, the pipes which 
contained, in the language of the specification, “the foul warm air 
which is taken out of the rooms for ventilation.” Although this 
is true, if the invention had been a broad one, the patentee would 
be entitled to a broad construction of his patent, and a court would 
be at liberty to give latitude to the language of the claims. The 
inventor took the ventilating ducts, the gathering chamber, and the 
vent shaft of the Ruttan book, discarded the single basin, and 
lengthened the vault, so that the current of air might have free 
access to the deposits, and thereby made a good closet, but his in- 
vention was not a primary one. He did not originate the idea of 
utilizing the warm air which was drawn from a room, or the means 
by which the air is introduced into the vault, and he did not ap- 
parently have in his mind, or suggest in the specifications, any other 
means. The construction to be given to his patent must correspond 
with the extent of his invention. The actual invention, if in con- 
formity with the language of the claims, should control in the con- 
struction of patents. A strict construction should not be resorted 
to if it becomes a limitation upon the actual invention, unless such 
construction is required by the claim, it being understood that the 
construction should not go beyond and enlarge the limitations of 
the claim.. Merrill v. Yeomans, 94 U. 8. 568; Railroad Co. v. Mellon, 
104 U. S. 117. In this case Smead’s improvement upon Ruttan was 
in the vault, and not in any of the other elements, and to permit him 
to omit the pipes and include any openings, although they perform 
the office of pipes, by which air is introduced into the vault, would 
give him a larger invention than he made. Railway Co. v. Sayles, 
97 U. S. 554. We concur with the circuit court that the patent is 
not infringed by the use of the girls’ closet. 

The boys’ closet has an additional element in its construction. 
The flue from the urinal in the play room was conducted into the 
end of the vault in which the grate was placed for the purpose of 
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ventilating the urinal; the foul air wag drawn through the flue 
into the vault, and out of doors through the chimney, and thereby 
ventilation was successfully accomplished. The testimony of the 
defendants’ witnesses makes it apparent that this flue is a duct in 
the exact sense in which the word is used in the patent. It conveys 
a portion, though probably a small portion, of warm air into the 
vault, and tends to produce a desiccating result. If no other means 
was used, this flue would be insufficient, but by its use the defend- 
ants have intruded upon the territory covered by the Smead patent, 
and have infringed its third claim. The patent cannot justly be 
construed to have reference only to a series of ducts leading from 
different stories of a building. It is not compulsory that in a build- 
ing of more than one story the invention should be used in all the 
stories, or in all the rooms, or in more than one room of a single 
story.. The third claim indicates that the foul-air ducts may con- 
vey the air from a single room. 

The decree of the circuit court is reversed, with costs, and the 
cause is remanded to that court, with instructions to enter a decree 
for injunction against the infringement of the third claim of the 
patent, and for an accounting and for costs. ` 





(57 Fed. 631, — U. S. App. —.) 
FEATHERSTONE v. GEORGE R. BIDWELL CYCLE CO. 
(Circuit Court of Appeals, Second Circuit. August 1, 1893.) 


1. PATENTS FOR INVENTIONS—REISSUE— VALIDITY— PNEUMATIC TIRES. 

The fourth claim of reissued patent No. 11,153, granted March 24, 1891, to 
John Boyd Dunlop, which covers the combination with the rim of a cycle 
wheel, and an inflated, expansible, tubular tire, of a tubular, nonexpansible 
contining envelope surrounding said tire, and provided with flaps or free 
edges turned over and cemented to the inner face of the rim, is invalid, 
because it seeks to broaden the invention of the original patent of Septem- 
ber 9, 1890, by omitting from the combination an element clearly de- 
scribed in the specifications, and included in the claim, namely protect- 
ive strips of caoutchouc interposed between the edges of the rim and 
the strengthening folds. 53 Fed. Rep. 113, reversed. 


2 SAME—OMISSION OF ELEMENTS. 

The omission from the claims of a reissued patént of an element of the 
combination which is clearly a part of the invention described and claimed 
in the original, and obviously constitutes an efficient and valuable member 
thereof, will render the reissue invalid, although such element is not indis- 
pensable to the device, and its omission would not render the same in- 
operative. 

3. SAME—PROVINCE OF COURTS—REVIEWING COMMISSIONER'S DECIBIONS. 

The courts should not hesitate to review a decision of the commissioner 
of patents that there has been inadvertence, accident, or mistake justifying 
a reissue, when the invention claimed in the original is obviously the same 
as that described in the original application, and when the application for 
the reissue discloses no explanatory facts adequate to account for the al- 
leged mistakes which are sought to be corrected. 


Appeal from the Circuit Court of the United States for the 
Southern District of New York. 
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In Equity. Bill by Alfred Featherstone against the George R. 
Bidwell Cycle Company for infringement of letters patent. The 
circuit court rendered a decree for complainant. 53 Fed. Rep. 113. 
Respondent appeals. Reversed. 


Francis I. Chambers, for appellant. 
Saml. A. Duncan, for appellee. 


Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 


WALLACE, Circuit Judge. By the decree of the circuit court, 
it was adjudged that the fourth claim of the reissued patent No. 
11,153, granted to John Boyd Dunlop for an improved wheel tire 
for cycles, was valid, and had been infringed by the defendant. 
The defendant contended, and now insists, that the fourth claim 
of the reissue is void, because it is for a different invention than 
that covered by the original patent to Dunlop, and because the 
original patent was surrendered, and the reissue obtained, not to 
correct a mistake, but merely for the purpose of securing by that 
claim a patent for a broader invention. 

The original patent was for an invention which Dunlop had pat- 
ented in England March 8, 1889, and embodying an improvement up- 
on an invention patented by him in England in 1888. It was applied 
for in this country March 11, 1890, and, as appears by the file wrap- 
per, was allowed by the patent office April 7, 1890, in the form 
asked for, without any amendment to the description or claim re- 
cited in the application. The final fee was not paid, however, for 
several months thereafter, and the patent was issued September 9, 
1890. The patent relates to pneumatic wheel tires for vehicles, es- 
pecially bicycles, consisting essentially of an annular air cushion, 
which is secured to the rim of the wheel. Prior to the applica- 
tion for the patent, as appears from earlier patents and publica- 
tions, tires formed of elastic tubes filled with compressed air, and 
secured in a variety of ways to the rims or fellies of ordinary 
wheels, both of bicycles and other vehicles, were old. The tires 
had been composed of an interior, expansible tube of rubber, in- 
closed in a nonexpansible strengthening and confining envelope 
of canvas, both inclosed in an outer envelope, and the tire, as a 
whole, had been attached to the rim or felly of the wheel in various 
ways. The invention of the original patent consisted in a new 
organization of parts which were old in previous pneumatic tires, 
whereby two improvements were effected,—one in the tire itself, 
and the other in securing the tire to the rim or felly of the wheel 
in a more advantageous way than had been done previously. The 
latter improvement was accomplished by (1) covering the steel rim 
of the wheel with canvas; (2) surrounding the edges of this covered 
rim with strips of caoutchouc, or other elastic substance; and (3) 
inclosing the rim thus covered and protected in a canvas fold form- 
ing part of the nonexpansible envelope of the pneumatic tire. This 
canvas envelope was made of two folds or layers, one of which 
was cemented to the inside of the outer inclosing envelope, and 
the other was cemented to the first layer, and the ends of the latter 
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were made to encircle the edge protectors and rim, and were ce- 
mented to the canvas covering of the rim. The nearest approach 
to this method of fastening is found in one of several United States. 
patents issued to Amos W. Thomas in March, 1889, wherein, as 
described, the tire is fastened to the rim by bands which surround 
the tire and rim, and are cemented thereto. 

The specification of the original patent describes the invention as 
follows: 

“In carrying out my invention, I employ an external covering, A, composed 
of a layer or fold of India rubber, which is thickened at that portion which 
comes in contact with the ground. An inner expansible tube, B, also of India 
rubber, contains the air or gas under pressure. C is the metallic rim of the 
wheel, which is somewhat flattened to obtain a large bearing surface, and 
enveloped with a protective strip, a, of canvas, cloth, linen, or the like. Strips, 
D, of caoutchouc or other elastic substance, are interposed between the edges 
of the rim, C, and the folds or layers, b, c, of canvas or linen, hereinafter 
more particularly referred to, so as to protect the latter from being cut by 
the edges of said rim, C. A strengthening fold or layer, b, of cloth, linen, 
or canvas, which is cemented or otherwise aftixed to the inner surface of the 
external covering, A, envelops the inner tube, B, and the rim, C, to which 
latter it is cemented, or otherwise securely fastened, so as to retain the tire- 
thereon in an efficient manner; a strengthening fold or layer, c, of linen or can- 
vas, being attached to the inner surface of the before-mentioned layer, b, and 
cemented to the linen or canvas layer, a, encircling the metallic rim, C. The 
enveloping folds or layers of canvas, b, c, effectually resist any undue pressure- 
that may be exerted by the contained air or gas at any particular point, and 
thus prevent deformation of the tire. The said folds or layers, moreover, 
serve to effectually maintain the tire in the desired position on the metallic 
rim, C, of the wheel.” 


The claim of the original patent was as follows: 


“In hollow, air-inflated wheel tires for cycles and other vehicles, the com- 
bination with an inner expansible tube, B, and outer protective covering, A, 
of strengthening folds or layers, b, c, of cloth, canvas, or linen, and protect- 
ive strips, D, of caoutchouc, interposed between the edges of the rim, C, ang 
strengthening fold or layer, b, substantially as and for the purposes herein. 
set forth.” 


After the patent was granted, and in October, 1890, a corpora- 
tion, the Thomas Inflatable Tire Company, was organized in this 
country for the purpose of acquiring certain United States patents 
for pneumatic tires which had been granted to Amos W. Thomas. 
in March, 1889. Before the application was made for the reissue 
of the complainant’s patent, this corporation had been advertising 
its rights under the Thomas patents, and warning the public 
against infringements, and insisting that the pneumatic tires. 
made under the Dunlop patent were infringements; and this was 
known to the complainant, who was then about to acquire the 
Dunlop patent, and he had entered into negotiations with that 
corporation looking to a purchase of its patents, or some arrange- 
ment with it by which any conflicting interests might be united. 
Pending these negotiations, and in December, 1890, a patent solic- 
itor was employed in behalf of the owner of the Dunlop patents to 
examine the Thomas patent and other patents, and advise relative 
to obtaining a reissue. He made an investigation of the records 
of the patent office, and after doing so prepared, and caused to be 
forwarded to Dunlop, the application and accompanying papers 
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upon which the reissue was granted. The oath accompanying this 
application sets forth, in general terms, that the original patent 
was inoperative and invalid, for the reason that the specification 
was defective and insufficient; that such defect and insufficiency 
consisted in the inaccuracies and omissions more particularly point- 
ed out in the statement and specification of errors thereunto an- 
nexed; and that the errors arose from accidents and mistakes. In 
the accompanying statement and specification of errors, the in- 
accuracies and omissions pointed out in the specification consist 
wholly of unimportant particulars, but the petitioner states that 
the claim “does not describe correctly any part of the invention, 
and does not conform to the specification;” “that he did not ex- 
amine the specification with such care as to detect the inaccuracies 
and defects therein;” and “that said inaccuracies and defects, 
through such inadvertence, entirely escaped his attention.” The 
application for the reissue was filed January 26, 1891, and the 
reissue was granted March 24, 1891, the new description and claim 
recited in the application being allowed without any modification 
by the patent office. Although there are formal changes in the 
descriptive part of the specification of the reissue, none of them 
are of any consequence, as they neither omit nor add anything 
which materially alters the specification of the original. In the 
place of a single claim in the original patent, the reissue has seven 
claims. Some of these claims are for inventions which Dunlop 
was not entitled to patent. The first claim is for his earliest 
invention in pneumatic tires, which he had patented in England 
in 1888. The seventh claim, notwithstanding a verbal change, 
is substantially identical with the claim of the original patent, 
and, as the parts were described in the original by letters of ref- 
erence to the drawings, the change was unnecessary. 

At the hearing in the circuit court the complainant abandoned 
any charge of infringement by the machines of the defendant, ex- 
cept as to the fourth and fifth claims, and the court adjudged that 
the fifth claim was void for want of novelty. 

The fourth claim of the reissue is as follows: 

“The combination, with the rim of a cycle wheel and an inflated, expan- 
sible, tubular tire, of a tubular, nonexpansible confining envelope surrounding 


the said tire, and formed or provided with flaps or free edges turned over 
and cemented to the inner face of the rim. as set forth.” 


It is obvious that the protective strips which are incorporated 
into the claim of the original patent, but which are omitted in the 
fourth claim of the reissue, are not an indispensable part of oper- 
ative fastening devices for securing a pneumatic tire to the rim 
of the wheel. It is also obvious that they can be omitted from the 
fastening devices of Dunlop without rendering the other devices 
inoperative. Yet it is equally obvious that they are an efficient 
sind valuable member of his fastening devices. They prolong 
the life of the canvas covering of the rim and of the encircling 
folds, and they prevent the air tube from “nipping” when it is not 
sufficiently inflated. So far as can be gathered from the descrip- 
tion of his invention, he regarded them as a substantive part of 
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his improvements. If he did not, he failed to indicate it, for cer- 
tainly neither the terms nor the drawing afford any room for such 
a suggestion. The claim which he asked for and obtained em- 
bodied the parts which the description treated as substantive and 
valuable, and only those parts. The protective strips were in- 
corporated in it so explicitly and so prominently that no one, even 
reaiing it in the most casual manner, could fail to underst:nd 
that they were a part of it. It is hardly conceivable that he should 
have misapprehended the meaning of the claim when he made the 
oath to his original application. Moreover, it appears that the 
protective strips were a part of his invention as it was patented 
in England, and that the English patent would not have been in- 
fringed by any method or manner of securing a tubular tire to 
the rim of the wheel in which they were omitted; and it also ap- 
pears that they were always inserted in the pneumatic tires made 
under the patent, until after the reissue was granted. 

There are cases in which the description of an invention, and the 
claims sought to be founded upon it, by the applicant for a patent, 
are so plain and unequivocal upon the face of the application itself 
that the judicial mind cannot be convinced that he intended to 
describe and claim any other invention than that for which the 
patent was granted; and in such cases the courts ought not to 
hesitate to review the decision of the commissioner upon the ques- 
tion of inadvertence, accident, or mistake, and should refuse to 
be bound by it, when the record upon the application for the reissue 
discloses that no explanatory facts or circumstances, adequate to 
account for the error, were brought to his attention. This seems 
to be such a case, and the reissue record itself leaves little, if any, 
room to doubt that there was no error on the part of the patentee 
to necessitate the surrender of the original patent. But when the 
fact is recalled that the English patent, the foundation of the origi- 
nal and the reissue, was not for any invention claimed in the re- 
issue which was not secured by the original, and when the circum- 
stances attending the origin and preparation of the application 
for the reissue are recalled, it seems difficult to escape the con- 
clusion that the original was surrendered, not to correct a mistake, 
but to obtain a new patent, covering inventions to which the pat- 
entee had no right, and which could be used as a sword and a 
shield in the business competition of rival patent owners. 

If, in the description of the invention, the patentee had indicated 
that he regarded the protective strips merely as a desirable or pref- 
erential feature of his devices, it is not open to doubt that it 
would have been the appropriate office of a reissue to correct the 
claim of the original patent by eliminating them from it. But, 
as is said by a recent commentator, (Rob. Pat. § 562,) the statute 
which authorizes a reissue is not a remedy for a mistake by the 
patentee “in his choice and judgment as to what he should attempt 
to cover” by his original patent. When it can be seen from the 
description in the original patent that the claim has restricted the 
invention of the patentee by making that a part of it which he 
himself only regarded as an incidental or superfluous or an unim- 
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portant part of his invention, a case arises for the application of 
the reissue statute. Where the patent is for a combination in the 
strict sense, it is sometimes evident that some one of the several 
devices which are described has no important function in the co- 
action of the parts, but is merely accessorial and subordinate; 
and in such a case there is no difficulty in differentiating the parts 
which the inventor regarded as material from those which he re- 
garded as merely subsidiary, and if the device is specified in the 
claim as a part of the combination with the others the inference of 
mistake is clear. In such case it is apparent that the patentee 
has not, by the claim, secured the real invention of the patent. 
But in the present case the invention described consisted in as- 
sembling several devices, some old and some new, each of which 
had its office in producing the new and useful result contemplated 
by the inventor, and the claim corresponding with the description. 
A patent in which one of those devices is eliminated from the claim . 
is one for a different invention. It has been repeatedly declared 
by the supreme court that a reissue cannot be permitted to secure 
anv invention which was not described in the original patent; it 
is confined to securing one which was not only described, but which 
it was the intention of the patentee, manifest upon the face of 
the patent itself, to secure thereby. In other words, it must ap- 
pear by the description in the original patent that it was the pur- 
pose of the patentee to secure the thing specified in the claim of 
the reissue, and a patent cannot be lawfully reissued unless there 
has been a clear mistake, inadvertently committed, in the wording 
of the claim. Parker & Whipple Co. v. Yale Clock Co., 123 U. S. 99, 
8 Sup. Ct. Rep. 38; Hoskin v. Fisher, 125 U.S. 223, 8 Sup. Ct. Rep. 
834; Flower v. Detroit, 127 U. S. 571, 8 Sup. Ct. Rep. 1291; Mahn v. 
Harwood, 112 U. 8. 354, 5 Sup. Ct. Rep. 174, 6 Sup. Ct. Rep. 45L 
In the language of one of the more recent adjudications of the 
supreme court upon this question, it is said: 

“A reissue must be for the same invention intended to be embraced in the 
original patent, and the specification cannot be substantially changed, either 
by the addition of new matter, or the omission of important particulars, so 
as to enlarge the invention as intended to be originally claimed.” Plow Co. 
vy. Kingman, 129 U. S. 299, 9 Sup. Ct. Rep. 259. 


We are unable to entertain any doubt that the patentee intend- 
ed to claim originally just what he did claim; that there was no 
mistake in the wording of the original claim; and that the reissue 
was obtained because, upon further consultation and advice, it 
was concluded that he had erred in judgment in not attempting 
to make a different and broader claim than the one he conceived 
to be expedient. He patented what he intended to, and by the re 
issue sought to patent a broader invention. Applying the settled 
doctrine of the adjudications of the court of last resort, we must 
adjudge the claim of the reissue to be void. 

The decree of the circuit court is reversed, with costs, and the 
cause remanded to the circuit court, with instructions to dismiss 
the bill. 
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(57 Fed. 664, — U. S. App. —.) 
LIGHTERS NOS. 27 AND 28. 
S. H. HARMON LUMBER CO. v. WHITNEY. 
(Circuit Court of Appeals, Ninth Circuit. August 15, 1893.) 
No. 87. 


MARITIME LIENS—STATE STATUTES— ADMIRALTY JURISDICTION. 

A maritime lien against a vessel for supplies, created by a state stat- 
ute, will not be enforced by the United States courts unless the supplies 
were furnished on the credit of the vessel. The Samuel Marshall, 5 C. C. 
A. 385, 54 Fed. Rep. 396, followed. 


Appeal from the District Court of the United States for the 
Northern District of California. 
_ In Admiralty. Libel by the S. H. Harmon Lumber Co. against 
. Lighters Nos. 27 and 28 (John E. Whitney, claimant) for materials 
furnished to the lighters. The district court dismissed the libel. 
Libelant appeals. Affirmed. 


H. A. Powell, for appellant. 
Andros & Frank, for appellee. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


HAWLEY, District Judge. This is an appeal from the decree 
of the district court for the northern district of California, dis- 
missing the libel against Lighters Nos. 27 and 28 for the price 
of lumber furnished in the construction of bunkers on said lighters, 
on the ground that there was not sufficient evidence in the case to 
show that the lumber was furnished on the credit of the vessels. 

From the record it appears, among other things, that John E. 
Whitney, the owner of the lighters, (claimant and appellee herein.) 
‘chartered them to Leale & Shirley; that one Sheerin had a con- 
tract with Owens Bros., who were building a sea wall, to furnish 
them with rock; that Leale & Shirley had a subcontract with 
Sheerin for the transportation of the rock; that they used the 
lighters in the transportation of rock from San Quentin to the 
sea wall at San Francisco under this contract; that the owner 
of the vessels had no interest in this matter; that the Owens Bros., 
under their contract, discharged the rock from the lighters, and 
in order to facilitate their work they built the bunkers; that Whit- 
ney, the owner, made no objections to the building of the bunkers; 
_that appellant, at the request of Owens Bros., furnished the lumber 
for the construction of the bunkers on the lighters; that the bunk- 
ers were not used for the general transportation of merchandise or 
material to be discharged upon a wharf or upon other boats, but 
were constructed and available only for the special use and purpose 
of facilitating the discharging of rock, by dropping it into the water. 

Mr. Leale, a witness on behalf of appellant, testified that “rock 
is frequently carried on these lighters without any bunkers at all, 
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and in this very work on the sea wal. We can only use these 
bunkers until we have filled in to a certain depth. Then we have 
to take the bunkers off, and discharge the lighters through the flat 
of the deck. It is only for the purpose of letting the rock slide 
off the lighters without shoveling it that these bunkers are put 
on. These lighters are usually used on the waters here without 
bunkers to carry rock. At the time I received these lighters, they 
had no bunkers on; that is, when I agreed to take them.” He 
further testified that he received a letter from Mr. Whitney, dated 
March 11, 1891, “demanding his charter money on these lighters, 
and also that the lighters be returned, and that the bunkers which 
now obstruct them be removed.” 

Mr. Harmon testified that he sold the lumber on what he con- 
sidered the credit of James V. Owens, of Owens Bros.;_ that 
at the time of selling the lumber he did not make any effort to 
find out who was the owner of the lighters, and did not make any 
inquiry as to the relationship that Owens Bros. bore to the lighters; 
that the Owens Bros. were recommended to him by John Center, 
and for that reason he did not make further inquiry. It appears 
from his testimony that Owens Bros. were also buying lumber from 
appellant for the erection of sidewalks in the city. With refer- 
ence to the recommendation of Mr. Center, and the sale of the 
lumber to Owens Bros. for building the bunkers, he testified that 
he was driving along in a buggy with Mr. Center, who said: 

“ ‘Here is Mr. Owens, of Owens Bros. He wants some sidewalk planking.’ 
Of course, I was anxious to sell him the stuff, and I then sold him the lum- 
ber, and * * * gome time afterwards his brother Frank came to the office 
with the first order. He says, ‘You have furnished my brother with lumber. 
He said he would like to get this, and I said, ‘All right.’ He said, It ts 
for my brother and myself.’ * * * I did not know anything about them, 
except from Mr. Center, who had recommended them, and I said, ‘I will let 


you have it.” Question. Then you sold it on what you consider the credit of 
James V. Owens? Answer. Yes, sir.” 


He further testified that the lumber was all delivered to the 
scows before appellant knew that Owens Bros. were not good 
pay, and, against the objection of appellee, that he had not in 
any manner released any lien that appellant might have on the 
SCOWS. 

Upon this evidence, we are of opinion that the court did not err 
in dismissing the libel. The lighters were domestic vessels owned 
in San Francisco, and, under the maritime law, material men have 
no lien for materials or supplies furnished to domestic vessels. The 
Edith, 94 U. 8. 518; The Lottawanna, 21 Wall. 559. But it is claimed 
by appellant that a lien exists by virtue of the provisions of sec- 
tion 813 of the Code of Civil Procedure of the state of California, 
which provides that “all steamers, vessels, and boats are liable, 
* æ œ (3) for work done or materials furnished in this state for 
their construction, repair, or equipment,” and that “demands for 
these several causes constitute liens upon all steamers, vessels, and 
boats.” In the view we take of this case, it becomes unnecessary 
to discuss the question whether or not appellant would, under any 
circumstances, be entitled to a lien under the provisions of this 
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statute. It may, for the purpose of this opinion, be conceded that 
the word “equipment,” as found in the statute, is susceptible of 
being so construed as to include the bunkers. But this would not 
benefit appellant, because the facts are that the lumber sold by 
appellant for the construction of the bunkers was furnished upon 
the credit of Owens Bros., and not upon the credit of the vessels. 
Under the decisions upon this point, it is now, we think, well 
settled that no lien exists unless the materials are furnished on 
the credit of the vessel. This is true whether the vessel is foreign 
or domestic, for courts of admiralty have no jurisdiction to enforce 
liens, except as admiralty liens, and the provisions of the state law 
should always be considered and construed with reference to the 
limitations ordinarily attaching to admiralty liens. 

In The Samuel Marshall the court of appeals, sixth circuit, (54 
Fed. Rep. 396,)1 directly overrule the decision of Judge Hammond in 
The Ilinois White and Cheek, 2 Flip. 3883, which is the leading case 
in opposition to the views herein expressed, and is cited and relied 
upon by appellant in this case, and, after a careful, elaborate, and 
able discussion of the questions, and a review of the authorities of 
The Lottawanna, 21 Wall. 579; The Young Mechanic, 2 Curt. 404; 
The General Smith, 4 Wheat. 443; and The Guiding Star, 18 Fed. 
Rep. 263,—in conclusion says: 

“It follows from these authorities that the courts of admiralty will not 
enforce a maritime lien against a vessel for supplies created by a state stat- 


ute, unless the supplies were furnished on the credit of the vessel, for that 
is indispensable to the existence of maritime liens of this class.” 


The decree of the district court is affirmed, with costs. 





(57 Fed. 673, — U. 8. App. —.) 
ILWACO RY. & NAV. CO. v. OREGON SHORT LINE & U. N. RY. CO. 
(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.) 
No. 77. 


CaRRIERS—INTERSTATE COMMERCE ACT—CONNECTING LINES—DISCRIMINATION. 
A transportation company operating a railway and a line of steamboats 
connecting at the company’s wharf is not required, by the third section of 
the interstate commerce act, to permit the boats of a competitor to land 

at such wharf. 51 Fed. 611, reversed. 


Appeal from the Circuit Court of the United States for the 
Western Division of the District of Washington. 

In Equity. Bill by the Oregon Short Line & Utah Northern 
Railway Company against the Ilwaco Railway & Navigation Com- 
pany for violation of the interstate commerce act. A decree was 
rendered for complainant. 51 Fed. Rep. 611. Respondent appeals. 
Reversed. 


15 C. C. A. 385. 
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Thomas N. Strong, (C. W. Fulton and C. A. Dolph, on the brief,) 
for appellant. : 
W. W. Cotton, (Zera Snow, on the brief,) for appellee. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


McKENNA, Circuit Judge. The plaintiff contends that defend- 
ant, by preventing it from landing its boats at a wharf owned 
and used by defendant, discriminates against it, contrary to sec- 
tion 3 of the interstate commerce act. 

The facts are as follows: 

That prior to the month of August, 1888, the defendant was 
named the Ilwaco Steam Navigation Company, but in that month 
it filed supplemental articles of incorporation, changing its name 
to Ilwaco Railway & Navigation Company, and proceeded to con- 
struct a line of railway from a point at or near the town of Ilwaco 
on the Pacific ocean, in the state of Washington, to a point on the 
navigable waters of Shoal Water bay, in Pacific county. That the 
construction of said railway was commenced before, but com- 
pleted after, the filing of said supplemental articles. That prior 
to the construction of said railroad line the defendant owned and 
operated a line of steamboats between the town of Astoria, Or, 
and the town of Ilwaco. That the shores of the Pacific ocean in 
that vicinity were popular summer resorts during the months of 
July and August and the first week of September. That prior to 
1888 the Oregon Railway & Navigation Company owned the boats 
and line between Astoria and Portland, Or., which plaintiff now 
owns, and carried passengers from Portland to Astoria, which were 
then transferred to plaintiffs boats, and carried to Ilwaco, from 
whence they went to the ocean beach in wagons. That in the 
summer season of the vears 1888, 1889, 1890. and 1891 the Oregon 
Railway & Navigation Company asked and obtained permission 
to land its passengers on the wharf at Ilwaco, paying a compensa- 
tion therefor. That complainant only ran its boats during said 
summer months, and only while people were traveling to said 
summer resorts. Said town of Portland, Or., is situated on the 
Willamette river, about 100 miles inland, easterly from the said 
city of Astoria, which latter city is situated on the left bank of 
the Columbia river, and about 12 miles inland from the ocean, 
and the town of Ilwaco is situated on the right bank of the Colum- 
bia river, at a part thereof known as “Baker’s Bay,” and about 
15 miles distant, in a northwesterly direction, from said city of 
Astoria. That in the year 1892 complainant desired the same 
privileges, but respondent refused. 

When defendant constructed its said railway, leading from its 
said wharf to a point on Shoal Water bay, it made the said wharf 
the southern terminus of such line of railway, and there arranged 
and provided its terminal facilities for its said railway line, and 
also provided for landing its own boats thereat, but made no pro- 
vision for landing any other boats; and said wharf ever since has 
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been, and is, the southern terminus, and the principal terminus, of 
said line, and the principal office of the defendant is at said town 
of Ilwaco. That when the complainant and its said lessor com- 
menced running its boats during said summer seasons, and con- 
tinued so doing, as aforesaid, it commenced and continued carry- 
ing passengers from said city of Astoria to defendant’s said 
terminus as well, and defendant soon ascertained that its busi- 
ness, instead of increasing, as it should have done, with its addi- 
tional facilities for accommodating travel on its said railway, 
and also in new and better boats, which it also constructed and 
operated, was decreasing, and that it was necessary for it to take 
some step to protect and increase its business, and to recover 
its old business. That respondent is able to accommodate all the 
travel. That there is but one slip or landing place at said wharf, 
and defendant was sometimes obliged to moor its boats outside of 
plaintiff's, and transfer the freight and passengers across the same. 
That confusion was thereby caused, and the patronage of defend- 
ant’s boats lessened. That said wharf is constructed at the end 
of a trestle running out from the shore of the Columbia river 
thereto, on which trestle is also a wagon road for teams and foot- 
passengers to travel,—safe, secure, and convenient. That said 
trestle extends over and across the tide land adjacent to the bank 
of said river, but said trestle and wharf were constructed there 
by defendant, under a claim of ownership of the said tide land, 
prior to the date of the admission of the state of Washington, as 

a state, into the Union, and while it was yet a territory of the 
United States; and said town of waco is, and during all the times 
herein stated, since the admission of the state of Washington into 
the Union, has been, an incorporated town, under the laws of 
Washington, but the corporation limits thereof extend only to the 
line of ordinary high tide of said Columbia river. That the harbor 
lines of the said town of Ilwaco have not yet been located, but 
the United States government, through its proper officials, is now 
proceeding to locate the same. That prior to the commencement 
of this suit, to wit, on the day of , 1892, defendant . 
duly applied, in writing, to the state board of equalization of 
Washington, to have such tide lands appraised, and has duly ap- 
plied to purchase the same, but no appraisement thereof has been 
made yet, but defendant has the preferred right to purchase the 
same, and it intends to avails itself of such right. 

That defendant has, during all the time since it constructed said 
wharf, used it as its own private property, and not as a public 
wharf, and has refused at all times to allow any other person or 
persons, firm or corporation, to use it, or share in the use thereof, 
and has refused at all times to allow any boats, steamers, or craft, 
excepting its own, to land thereat, except the times when it per- 
mitted complainant’s boats and said Oregon Railway & Navigation 
Company’s boats to land thereat, as aforesaid, and for the considera- 
tion aforesaid paid to defendant, and it is not now permitting, and 
it mever has permitted, any other boats than its own, with the 

V.6¢.C.A.--32 
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exception hereinbefore stated, to land thereat; and, since the com- 
plainant discontinued landing its boats at said wharf, no boats 
whatever, excepting defendant’s own boats, have been allowed or 
permitted to land thereat. That provision is made at the defend- 
ant’s terminus for selling tickets, but that this is only for the pur- 
pose of supplying persons brought there by defendant’s boats, and 
there is no general or public station there. The regular station, 
and the first station on defendant’s said line of railway, going north, 
is the one in said town of Ilwaco, aforesaid, at which station the 
defendant has the usual station facilities and accommodations for 
receiving passengers and freight. That this station is 4,035 feet 
distant from the wharf. That there is another wharf at said 
town 1,600 feet from defendant’s wharf, and 2,567 feet distant, 
over the regularly traveled streets from defendant’s station at 
Nwaco, at which complainant’s boats landed in 1892. That, on its 
said wharf, defendant leaves cars, when not in use, and whereon it 
places them to be loaded, and this affords the only terminal facil- 
ities which it has. That complainant and defendant are competi- 
tors. 

On these facts the plaintiff contends that defendant, by exclud- 
ing the plaintiff's boats from its wharf, offends against section 3 
of the act to regulate commerce. It attempts to support this con- 
tention by dividing defendant’s line, and making its railroad part 
and its steamboat part connecting lines, as defined in said section 
3. The first subdivision of the section is as follows: ‘ 

“That it shall be unlawful for any common carrier subject to the pro 
visions of this act to make or give any undue or unreasonable preference or 
advantage to any particular person, company, firm, corporation or locality, or 
any particular description of traffic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation or locality, or any partic- 
ular description of traffic, to any undue or unreasonable prejudice or disad- 
vantage, in any respect whatsoever.” 

But is the division of defendant’s line justifiable? The parts of 
the line have not independent ownership. The defendant company 
was organized for the purpose of constructing a transportation 
route from Astoria, Or., to Shoal Water bay, Wash. Its means 
of transportation are steamboats and a railroad. The wharf at 
Ilwaco makes the connection between them, and the continuity of 
the route. The act contemplates, we think, independent carriers, 
capable of mutual relations, and capable of being objects of favor 
or prejudice. There must be at least two other carriers besides 
the offending one. For a carrier to prefer itself in its own proper 
business is not the discrimination which is condemned. 

We do not think that the cases cited by appellee militate with 
these views, nor do they justify a railroad company combining with 
its proper business a business not cognate to it, and discriminating 
in favor of itself, as it might in counsel’s illustration of a combina- 
tion of a railroad company with the Standard Oil Company, or as 
illustrated in the cases of Baxendale v. Great Western Ry. Co., 1 Rail- 
way & Canal Traffic Cas. 202; Same v. London & S. W. Ry. 
Co., Id. 231; and Parkinson v. Railway Co., Id. 280. In all these cases 
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the railroad company attempted to discriminate in favor of itself 
as carrier, separate from its capacity as a railway carrier. We 
find no difficulty of concurring in these cases, and distinguishing 
them from the case at bar. It was not to engage in the business 
of drayman, as Cockburn, C. J., indicates in the first case, that 
great powers have been given to railway companies, and, if per- 
mitted to be so used, might indeed be converted into a means of 
very grievous oppression. The principle of these cases does not 
extend to boats owned by railroads, as a part of a continuous line. 
Nor do we think the case, Indian River Steam-Boat Co. v. East 
Coast Transp. Co., (Fla.) 10 South. Rep. 480, sustains complainant. 
It was a case of discrimination. The action was between two 
competing steamboat companies, in favor of one of which a rail- 
road company had discriminated by leasing its wharf. Both com- 
panies were independent of the railroad, and both connecting lines 
with it. But the court recognized the right of the railroad com- 
pany and the Indian River Company to build and maintain a wharf, 
as incidental to their business, saying: “If either company should 
erect a dock or wharf for its private use, we know of no law to pro- 
hibit it.” Page 492. The steamboats were competing lines, and the 
statutes of Florida regulating railroads provided that no common car- 
riers subject to the provisions should “make any unjust discrimination 
in the receiving of freight from or the delivery of freight to any 
competing lines of steamboats in this state.” The decision, there- 
fore, was sustained by the laws of the state. The reasoning of 
the court, beyond this, seems to be in conflict with the Express 
Cases decided by the supreme court of the United States. 117 U. 
8. 29, 6 Sup. Ct. Rep. 542, 628. 

It is not, clear what complainant claims from the second sub- 
division of section 3, besides what it claims from the first subdivi- 
sion. The second subdivision is as follows: 

“Every common carrier subject to the provisions of this act shall, according 
to their respective powers, afford all reasonable, proper and equal facilities 
for the interchange of traffic between their respective lines, and for the re- 
ceiving, forwarding, and delivering of passengers and property to and from 
their several lines and those connecting therewith, and shall not discriminate 
in their rates and charges between such connecting lines; but this shall not be 


construed as requiring any such common carrier to give the use of its tracks 
or terminal facilities to another carrier engaged in like business.” 


The contention of complainant is not that defendant’s facili- 
ties are inadequate, but that it is excluded from them. The ex- 
clusion, however, only consists in the prevention of the landing of 
its boats at defendant’s wharf. We have probably said enough 
to indicate our views of this, but we may add that the wharf does 
not seem to be a public station. It is a convenience, only, in con- 
necting its railroads and boats; the general station being at Il- 
waco, where ample facilities exist. 

Judgment reversed, and cause remanded for further proceedings. 
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(57 Fed. 677, — U. S. App. —.) 
LEVI v. EVANS. SAME v. SIEBERLING. SAME v. WILD. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 


Nos. 45-47. 


1. Equity Jurispicrion—WAIVvER. 

Where a defendant in a suit in equity voluntarily enters his appearance 
therein, expressly waiving the question of the jurisdiction of the court, 
he cannot afterwards object that the court is without jurisdiction because 
of the existence of an adequate remedy at law, especially when such ob 
jection is not made until after answer filed. 

2. BAME— TRUSTS. 

A court of equity has jurisdiction of a suit to establish and enforce an 
alleged trust, secure an accounting for a fraudulent breach thereof, and 
settle confiicting claims to a fund in the registry of the court. 

8. TRUsT8—EVIDENCE—STOCK SCBSCRIPTION. 

Where one who subscribed for corporate stock in his own name testt- 
fies that he subscribed solely for himself, a trust in part of the stock for 
another, who paid no part of the subscription price, cannot be estab- 
lished by vague and indefinite oral declarations of the subscriber. 

4. Same—RIGHts OF TRUSTEE—CORPORATE STOCK. 

Three stockholders executed an instrument whereby they profesaed to 
sell their stock to the fourth stockholder in the same corporation, “for and 
during the period of 6 months, in trust for the use and benefit of the 
grantors,’ with power to sell the same on certain specified terms. Held 
that said instrument in no wey prevented the latter from selling his own 
stock on such terms as he chose, it not appearing that his so doing in any 
way prevented the sale of the stock named in said instrument. 

5. SaweE—FRAUD BY TRUSTEE— ACCOUNTING. 

A stockholder who sells bis own stock, together with stock held by him 
in trust for another. to a purchaser, who, as an inducement to the gale, 
buys from him without inquiry a worthless patent right, must account 
to such other stockholder for a share in the price received for such patent 
right, proportioned to the amount of the latter’s stock. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

In Equity. Bills by James L. Evans, by Leonard Wild, and by Mon- 
roe Sieberling, against Emil 8. Levi, filed as additional or amended 
pleadings in an action in attachment by Evans against Levi, in 
which Wild and Sieberling had also taken proceedings in attachment 
against Levi. The circuit court ordered that the bills should be 
docketed as separate causes on the equity side of the court, and that 
they proceed as suits in equity. They were heard together, and de- 
crees rendered for complainants. Defendant appeals. Reversed. 

Statement by BAKER, District Judge: 

The appellee James L. Evans commenced an action in attachment in the 
circuit court of Hamilton county, Ind., against the appellant, Emil S. Levi, 
making the American Strawboard Company and Crawford Fairbanks gar- 
nishee defendants therein. The complaint was in a single paragraph for 
money had and received, as the proceeds of the sale of certain shares of 
stock. In the state court the appellee Leonard Wild filed under said attach- 
ment a similar complaint. Upon the appellant’s petition, the causes were 
removed into the circuit court of the United States for the district of In- 
diana. After such removal, and before the filing of the transcript in the 
federal court, the appellee Monroe Sieberling filed in the latter court his 
complaint and proceedings in attachment similar to the complaints filed in 


LEVI wv. EVANS. 501 


the state court by Evans and Wild. The transcript on removal was filed 
on the 9th day of December, 1889. On the 7th day of January, 1890, Craw- 
ford Fairbanks, garnishee, acknowledged his indebtedness in the sum of 
$12,590.80, which he then paid into the registry of the court in obedience to 
its order. At the same time the American Strawboard Company, garnishee, 
acknowledged an indebtedness of $24,214.60, which was paid in under the 
order of the court “for the use of the parties lawfully entitled thereto.” 

On the 10th day of January, 1890, the following entry was made in the 
original cause: 

“Evans v. Levi. Come James L. Evans, Leonard Wild, and Monroe 
Sieberling, by Shirts & Vestal and A. C. Harris, their attorneys, and file 
amended complaints herein as follows: [h. i.] And it is ordered for the con- 
venience of trial that each case be docketed as a separate case, and, on 
motion, the defendants are ruled to answer such complaint.” 

The amended complaints so filed were in fact bills in equity, wherein the 
appellant, Levi, and the American Strawboard Company and Crawford 
Fairbanks were defendants, charging that conflicting claims to said funds 
existed, and setting out the facts in detail substantially as stated in the 
second paragraphs filed May 5, 1890, except that in the latter paragraphs 
it was shown that all of the money had been paid into court for the use of 
whoever was entitled thereto. 

After the money had been paid into court by Fairbanks and the straw- 
board company, the appellant, Levi, sought to give the ordinary delivery 
bond and take the money, but the appellees objected, on the ground that 
the money was a trust fund, the proceeds of the sale of their stock, and 
therefore could not be taken out. Thereupon, on the 21st day of January, 
1890, the parties entered into the following stipulation: 

“Whereas, there is a controversy over the question whether Emil S. Levi 
has a right to tender a bond and take part or all of the money now in the 
registry of the circuit court of the United States for the district of Indiana, 
paid in by the garnishees in cause No. 8,551; and the jurisdiction of the 
court over the person of the defendant in said cause is also in question: 
Now, then, in consideration of the mutual settlement of these two questions, 
it is agreed by and between Emil S. Levi, on the one part, and James L. 
Evans, Leonard Wild, and Monroe Sieberling, on the other part, that an 
order shall be forthwith made by said court that the said sums of money 
shall be forthwith paid over to said Levi or his attorneys, when the said 
Levi shall file with said clerk an appropriate delivery bond, with R. T. Mc- 
Donald as surety, and upon the entering by counsel of a full general appear- 
ance to said action, and to the amended pleadings filed therein, which have 
been for the convenience of this court docketed as separate actions, num- 
bered 8,558, 8,559, and 8,560, on the law side of said court. It is understood 
that by this agreement the said Emil S. Levi expressly waives all questions 
of the jurisdiction of the Hamilton circuit court or of this courtin said causes, 
including said amended pleadings; but he reserves the right to answer, 
plead, or demur to the same extent as though he was brought in by process 
duly served. This agreement may be filed in said cause as evidence of the 
facts herein set out.” 

The foregoing stipulation was duly signed, and on the 22d day of January, 
1890, the parties filed the same in said causes in said court, and Levi ten- 
dered the bond and received the money thereunder. Afterwards, on May 
5, 1890, Evans, Wild, and Sieberling each filed second paragraphs of com- 
plaint, which differed from the amended bills filed January 10, 1890, only in 
that the second paragraphs each showed the money had been paid into court, 
leaving the litigation to be waged only between the parties to these ap- 


peals. 

On the 29th of August, 1890, the court made the following order: 

“Come the parties, and it appearing that this suit when removed from the 
state court was an action at law, and it further appearing that after its 
removal the original plaintiffs filed additional or amended pleadings seeking 
equitable relief. and that thereupon the defendants entered their appear- 
ance to the suit, including said additional or amended pleadings, it is there- 
fore ordered that said common-law action, as it originally stood at the time 
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of removal, be docketed on the law side of the court, and that the additional 
or amended pleadings be docketed on the equity side thereof, and that they 
proceed as suits in equity, and the defendants are ordered to answer therein 
on or before the first Monday in October.” 

The causes were so docketed, and on the 1st day of October, 1890, the ap- 
pellant demurred to each bill of complaint, which demurrers were overruled 
February 17, 1891, and on March 3, 1891, he filed his answers. The causes 
were put at issue, and were referred to the master, who, by consent, heard 
the cases together, and on the 12th of October, 1891, made his report finding 
for the appellees. The appellant filed exceptions to the master’s report, 
pending which he also moved to dismiss the causes. The motion to dismiss, 
as well as the exceptions, were severally overruled, and final decree was 
entered in accordance with the master’s finding. 

The case made by the findings is substantially as follows: In 1888 the 
Noblesville Manufacturing Company was organized with an authorized capi- 
tal stock of $150,000, of which $80,000 was deemed to be represented and 
paid up by various donations. The remaining $70,000 was held as follows: 
Emil S. Levi, individually, $20,000; Levi, trustee for Sieberling, $10,000; James 
L. Evans, $10,000; Leonard Wild, $10,000; John B. Carter, $10.000; Charles A. 
Jay, $10,000. By the original agreement, Levi, Evans, Wild, Carter, and 
Jay were to and did each subscribe for $2,000 for the benefit of Sieberling. 
in trust, which was to be carried for him in consideration of his knowledge 
and skill in the business, and in consideration that he should furnish plans 
for the buildings and machinery. This arrangement was modified by a sub- 
sequent written contract, whereby Levi became sole trustee for Sieberling 
for the $10,000 worth of stock which he was to pay for and hold for his re 
imbursement, with full power to vote the same. Afterwards, the capacity 
of the mill was increased, and $80,000 of additional stock was issued, of 
which $40,000 was sold to one Sheldon, trustee, for A. L. Conger. Sieberling 
obtained from Conger $10,000 of this stock. The remaining $40.000 was to be 
divided between the original stockholders in proportion to their holdings of 
original stock. Levi went to Europe about the time the stock was increased, 
but left Carter to act for him. Levi, when in Europe, subscribed for $20,000 
of the new stock, and sent the subscription paper back to Carter for the 
other subscriptions. It is claimed that $5,000 of the $20,000 subscription 
made by Levi was agreed by him to be held in trust for Sieberling, for whom 
he was to pay assessments as made with his own money. On August 15, 
1889, Carter, Evans, and Wild executed the following agreement: 

“Know all men by these presents, that we, John B. Carter, of the county 
of Howard, James L. Evans and Leonard Wild, of the county of Hamilton, 
all in the state of Indiana, witnesseth, that whereas, the said parties are each 
the owner of stock in the Noblesville Manufacturing Company, a corporation 
having its place of business at the city of Noblesville, in said county of Ham- 
ilton, of the face value of fifteen thousand dollars: Now, therefore, the said 
Jobn B. Carter, James L. Evans, and Leonard Wild, for value received. do 
by these presents bargain, sell, and convey unto Emil S. Levi, of the city 
and state of New York, for and during the period of six months from this 
date, all and singular the said shares of stock, and all of our respective in- 
terests in said corporation, in trust, however, for the use and benefit of the 
grantors, and with full and absolute power to the said Levi to sell, transfer, 
and convey the same for cash: provided, however, the said Levi only has 
power to sell the said shares as a whole, and for not less than the amounts 
of money that have been paid thereon by said shareholders to the present 
time, and one hundred per cent. thereon in addition thereto, together with 
the amount of money that may be paid upon said shares by the grantors be- 
tween this date and the date of any sale thereof by said Levi. The proceeds 
arising from any such sale shall be paid to the grantor in equal shares. by 
either paying the same to him at said city of Noblesville, or by depositing 
the same to his credit at the Citizens’ State Bank at said city of Nobles 
ville. And the said trustee has full power to do any and all acts necessary 
to consummate any such sale. And whatever the said trustee may lawfully 
do in the premises we do hereby Fatiiy, confirm, and grant as if present and 
doing the same.” 
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This instrument was accepted by Levi, and held and retained by him until 
after the sale hereinafter mentioned. 

A day or two thereafter, Sieberling executed to Levi a similar agreement 
concerning his stock. 

While Levi was holding these instruments, on the 16th of September, 1889, 
he went to Terre Haute, Ind., in company with John B. Carter, and they 
then and there sold the stock owned by them in the Noblesville Manufacturing 
Company to the American Strawboard Company. Crawford Fairbanks repre- 
sented said strawboard company in said transaction. Levi and Carter to- 
gether owned 1,267 shares of stock, of the par value of $63,350 on which they 
had paid subscriptions to the amount of one-half its par value. The strawboard 
company agreed to pay for said shares of stock $63,350, as foNows: $10,000 
cash in hand; $10,000 in ten days; and the remainder in three equal install- 
ments, in 30, 60, and 90 days; and to assume the payment of the remaining 
one-half of the unpaid subscription price of said shares of stock. Levi and 
Carter also agreed not to go into the business of manufacturing strawboard 
for the period of 20 years. The strawboard company further agreed to buy 
at the same rate, and upon the same terms and conditions, the interests of 
Evans, Wild, and Comstock in the Noblesville Manufacturing Company, not 
exceeding in all $35,000, which was the exact par value of the shares of stock 
owned by Evans, Wild, and Comstock. At the time of the execution of the 
foregoing contract for sale of stock, an agreement was entered into between 
Levi and Carter, of the one part, and Crawford Fairbanks, of the other part, 
by the terms of which Levi and Carter sold a one-half interest in a patent for 
grinding wood pulp to Fairbanks for $16.000, said $16,000 to be prid in 60 
days. The interest of Carter in said $16,000 was agreed to be $3,409.20, and 
the interest of Levi therein was agreed to be $12,590.80. 

At the date of the contract the patent was worthless. Fairbanks knew 
nothing about it, nor the principle upon which it operated, and stated that it 
was not worth anything, and that the money he paid for it was to secure 
the stock, and that the money paid therefor belonged to the strawboard com- 
pany. 

Upon the execution of the two foregoing contracts, Levi went to Nobles- 
ville, and exhibited to Evans and Wild the contract for sale of the stock, 
and represented that he had a hard time to get it, and he concealed the fact 
of the existence of the contract for the sale of the patent. 


W. A. Ketcham and Louis Newberger, (Morris, Newberger & Cur- 
tix, on the brief,) for appellant. 
Geo. Shirts and Addison C. Harris, for appellees. 


Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 


BAKER, District Judge, (after making the foregoing statement.) 
It is contended by counsel for the appellant that the court erred 
in overruling his motion to dismiss these causes on the ground that 
the appellees had a plain and adequate remedy at law. When 
these causes came from the state court they were actions at law, 
upon the common counts, for money had and received. Additional 
and amended pleadings were filed in the court below, without ob- 
jection, stating facts which disclosed causes of action of equitable 
cognizance; and so that court made an order that the original 
causes should remain on the law side, and the additional and 
amended pleadings, which disclosed equitable causes of action, 
should go on the chancery side, and proceed as suits in equity. 
The court below had the undoubted authority to make such an 
order. Falls of Neuse Manuf’g Co. v. Georgia Home Ins. Co., 26 
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Fed. Rep. 1. If additional and amended pleadings, exhibiting 
causes of action of an equitable nature, could not properly be 
filed in an action at law, all objection to such course of procedure 
was expressly waived by the appellant, and he voluntarily ap- 
peared to these equitable suits, pursuant to a stipulation entered 
into by him with the appellees for a valuable consideration. Good 
faith and fair dealing would now preclude the appellant from 
profiting by his objection. But, if there had been no waiver, the 
objection came too late. If a defendant in a suit in equity an- 
swers and submits to the jurisdiction of the court, it is too late 
for him to object that the plaintiff has a plain and adequate rem- 
edy at law. 1 Daniell, Ch. Pr. (4th Amer. Ed.) p. 555; Reynes v. 
Dumont, 130 U. 8. 395, 9 Sup. Ct. Rep. 486; New Orleans v. Morris, 
105 U. S. 600. Good faith and an early assertion of rights are as 
essential on the part of the defendant as of the complainant. 
Brown v. Iron Co., 134 U. S. 530, 10 Sup. Ct. Rep. 604. 

These bills, however, are clearly of an equitable character. 
They seek relief from fraud, and to settle conflicting claims to a 
fund in the registry of the court, and to establish and enforce an 
alleged trust, and to secure an accounting for a breach thereof. 
Ali of these are familiar subjects of equitable jurisdiction. Story, 
Eq. Jur. § 601; Fowle v. Laurason, 5 Pet. 495; New Orleans v. 
Morris, 105 U. 8. 600. In 1888 the Noblesville Manufacturing Com- 
pany was organized with an authorized capital stock of $150,000, 
of which $80,000 was deemed to be represented and paid up by 
various donations. The remaining $70,000 was subscribed for by 
the following persons and in the following amounts: Emil S. 
Levi, individually, $20,000; Levi, trustee for Monroe Sieberling, 
$10, 000; James L. Evans, $10, 000; Leonard Wild, $10,000; John 
B. Carter, $10,000; Charles A. J ay, $10,000. In March, 1889, at 
a meeting of the stockholders, the capital stock was ‘increased 
to $300,000. The ostensible object of this increase was to enable 
the company to enlarge the capacity of the mill Eighty thou- 
sand dollars of this stock was subscribed for as follows: C. E. 
Sheldon, trustee, $40,000; Emil 8. Levi, $20,000; John B. Carter, 
$5,000; James L. Evans, $5,000; Leonard Wild, $5,000; Charles 
A. Jay, $5,000. The master found and reported, and the court 
below adjudged, that it was a part of the agreement, at the time 
the last subscriptions were made, that Sieberling was to have 
$5,000, the same amount of new stock that was allotted to Carter, 
Evans, Wild, and Jay, and that the $20,000 subscribed in the 
name of Levi embraced $5,000 for Sieberling and $15,000 for Levi. 
This is denied by Levi, who was in Europe at the time he made 
his subscription, and he insists that he made it wholly on his own 
account. 

It is contended by the appellant that the court below erred in 
decreeing that $5,000 of the $20,000 subscription made by him 
in his individual name was actually taken for and on behalf of 
Sieberling. A careful examination of the evidence satisfies us that 
this claim is well founded. Levi made the subscription in Europe 
whereby he took $20,000 of the new stock in his own name, 
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which he agreed to pay for. The contract of subscription was 
wholly between him and the manufacturing company. The en- 
tire right and interest in the stock, as shown by the written con- 
tract of subscription, was in Levi. He testified positively and. 
emphatically that such was the fact. The evidence to raise a 
trust in this stock in favor of Sieberling consists wholly of oral 
declarations and statements claimed to have been made by Levi 
and by Carter as his agent. Many of the declarations claimed to. 
have been made by Carter are purely hearsay. The legitimate 
evidence before the court, we think, fails to show any definite- 
agreement by Levi to subscribe for $5,000 worth of stock for Sieber 
ling. It would violate the soundest principles to permit a trust 
in favor of Sieberling to be ingrafted on the subscription contract. 
on the loose, vague, and indefinite declarations and statements: 
disclosed in this record. It is not important to discuss the evi- 
dence in detail, for if it were conceded to be sufficient to prove 
that Levi had agreed to subscribe in his name for stock for Sieber-. 
ling, and to pay the assessments thereon with his own money, and 
to permit Sieberling thereafter to repay the advances so made, 
_it would not yield any support to the decree. The most that can 
be claimed is that Levi, before the subscription was made, agreed’ 
to subscribe in his own name for $20,000 of stock, and to pay the 
assessments thereon with his own money, and that $5,000 of it 
should belong to Sieberling, who should thereafter reimburse Levi 
for the advances made by him. A trust in respect to money or 
other personal property may arise or be created by a parol agree- 
ment, if founded on a sufficient consideration. Loose, vague, and 
indefinite expressions are insufficient to create such a trust. The 
intention must be evinced with clearness and certainty. Perry, 
Trusts, § 86; Day v. Roth, 18 N. Y. 448; Hon v. Hon, 70 Ind. 135; 
Mohn v. Mohn, 112 Ind. 285, 138 N. E. Rep. 859. A trust may arise 
or be created with reference to personal property upon the same 
facts and circumstances which would give rise to a trust in real 
estate, except that in respect to the latter the trust must be mani- 
fested by an agreement or memorandum in writing, while in re- 
spect to the former it may rest in parol. Hunt v. Elliott, 80 Ind. 
245. A trust results from the acts, and not from the agreements, 
of the parties, or rather from the acts accompanied by the agree- 
ments. No trust can be set up by mere parol agreements, or, as 
has been said, no trust results from the breach of a mere paro? 
eontract. So, if one agrees to purchase real or personal property, 
and give another an interest in it, and he purchases and pays his 
own money, no trust can result. Perry, Trusts, § 134; Kisler v. 
Kisler, 2 Watts, 323; Williard v. Williard, 56 Pa. St. 119. And so. 
if a party makes no payment, and none is made on his account, 
either actually or constructively, he cannot claim a resulting trust. 
And a mere parol declaration by one that he is buying property 
for another is not sufficient to establish a resulting trust. There 
must be proof of an actual or constructive payment by the person 
claiming such a trust. Botsford v. Burr, 2 Johns. Ch. 408; Lath- 
rop v. Hoyt, 7 Barb. 60; Jackman v. Ringland, 4 Watts & S. 149; 
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Smith v. Smith, 27 Pa. St. 180; Dorsey v. Clarke, 4 Har. & J. 551; 
Fischli v. Dumaresly, 3 A. K. Marsh. 23; Sample v. Coulson, 9 Watts 
& 8. 62; Olcott v. Bynum, 17 Wall. 44. From these considerations it 
results that the court erred in holding that Sieberling was entitled 
to $5,000 of the $20,000 of the stock subscribed for by Levi. 

It is further contended by the appellant that the court below 
erred in decreeing that the appellees James L. Evans and Leonard 
Wild should each recover from him the sum of $2,872.49, besides 
their costs, on account of the $16,000 received by Carter and Levi 
from Fairbanks on account of the sale of a half interest in the 
patent for grinding wood pulp. The trial court was of the opin- 
ion that the $16,000 which were professedly paid as the purchase 
price of a half interest in a patent for grinding wood pulp were in 
fact paid as a bonus or additional consideration for the 1,267 shares 
of stock in the Noblesville Manufacturing Company sold by Levi 
and Carter to the American Strawboard Company, and that Evans 
and Wild were entitled to participate in that fund in the propor- 
tion that the stock owned by them respectively bore to the whole 
amount of stock on which such bonus was paid. It is admitted 
by counsel for the appellees that, if the $16,000 were actually paid 

in good faith to Levi and Carter as the purchase price of the sale 
of a half interest in a patent for the grinding of wood pulp, the 
decree of the trial court is erroneous. The decree can only be 
upheld on the ground that the $16,000 were in fact paid as a bonus 
or additional consideration for the stock owned by Levi and Carter, 
and which they sold to the American Strawboard Company, and 
that Levi, by virtue of the instrument of writing of the 15th of 
August, 1889, occupied such a trust relation towards Evans and 
Wild that they were entitled to participate in such bonus or ad- 
ditional consideration. We think there was evidence before the 
court which fairly authorized it to find that the sale of a half 
interest in a patent for the grinding of wood pulp was a mere 
cover; and that the $16,000 was really paid as a bonus or addi- 
tional consideration for the 1.267 shares of stock in the Noblesville 
Manufacturing Company. These shares of stock were owned by 
Levi and Carter, and as such owners they had the undoubted right 
to sell the same for such price and on such terms as they chose, 
and to retain the whole purchase price obtained therefor unless 
the agreement of August 15, 1889, operated as a limitation on such 
right in favor of Evans and Wild. 

On the one hand, it is contended that the agreement created 
such trust relations between the parties to it that Levi could not 
sell his own stock so long as he remained the trustee of Evans, 
Wild, and Carter, and that he had no right to permit Carter to sell 
his own stock. On the other hand, it is claimed that the agree 
ment was merely a power of attorney clothing Levi with the naked 
title for the purpose of sale. In our opinion, the agreement is a 
power of attorney, conferring on the donee of the power at the 
most only a dry, legal title for the mere purpose of sale, and with 
the power of sale carefully circumscribed. While it professes to 
bargain, sell, and convey shares of stock, for value received, the 
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sale is expressly declared to be in trust for the use and benefit of 
the grantors. The grantee took no beneficial interest in the stock 
by virtue of the agreement. The power granted the right of sale 
only on condition that the entire shares of stock owned by Evans, 
Carter, and Wild should be sold in solido for cash, and not for less 
than twice the amounts respectively paid by each on account of- 
such stock. This instrument constituted Levi an agent for the sale 
of the stock of the grantors, with powers carefully limited and 
defined. At the time this power of attorney was executed the 
grantors knew that Levi owned $40,000 of the stock individually, 
and held in his own name, with full authority to sell, $10,000 of 
the stock which equitably belonged to Sieberling. They knew 
that he had been endeavoring to effect a sale of his stock. The 
agreement in question must be read in the light of these known 
facts. Thus read, did the agreement preclude Levi from selling his 
own stock? If such limitation existed, it arose by implication, for 
the power of attorney contained no express limitation on his power 
of sale. In view of the known facts, it is fair to presume that, if 
any such limitation had been intended, it would have found expres- 
sion in the power of attorney. 

The claim that the appellant is to be held liable to the appel- 
lees because Carter violated the agreement in question by the sale 
of his stock is unfounded. Carter had an undoubted right to sell 
his own stock, notwithstanding the existence of the power; and his 
so doing violated no contract rights of the appellees, and, if they 
were harmed by it, such harm falls under the maxim “damnum 
absque injuria.” But, assuredly, Levi can in no way be held to 
respond in damages, as for a breach of trust, because of the act of 
Carter in selling his own stock. The fund in question arose, in 
no just sense, from the sale of stock owned by the appellees, or in the 
sale of which they had any interest. Levi sold his own stock, 
and on terms upon which he had no power to sell the stock of the 
appellees. He did not sell nor attempt to sell their stock. After 
selling his own stock, he procured an offer for theirs, which they 
were at liberty to accept or reject. There is no evidence in the 
record which shows that Levi could have sold the appellees’ stock 
on the terms of the power if he had refused to sell his own. Indeed, 
the evidence clearly shows that there was no possibility of selling 
the stock for cash in hand. Must he refuse to sell his stock, under 
these circumstances, on terms different from those specified in the 
power of attorney? The appellant sold nothing which he did not 
have before, and independent of the power of attorney. The power 
of attorney in no way aided him in selling his own stock, nor did he 
derive any advantage or profit from the possession of such power. 
The appellees have no legal or equitable right to claim any part of 
the price obtained by the appellant for his own property. If they 
can impute any wrong to the appellant, it is in selling his stock 
instead of selling theirs. But there is no proof in the record that 
tends to show that he could have sold their stock on the terms 
specified in the power of attorney, if he had refused to sell his own. 
When he found it impossible to sel) the stock of the appellees under 
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the terms of the power, we do not think he owed them the duty of 
refusing to sell his own. 

In our opinion, the court ought to have dismissed the bill of 
Evans and Wild, at their costs. The appellant is properly decreed 
to account to Sieberling for the proceeds of the sale of the $10,000 
of stock held in trust for him, including his proportionate share of 
the bonus or additional consideration received. The amount of 
stock owned and sold by Levi on his own account was $40,000, 
and the amount belonging to Sieberling was $10,000. The amount 
of the bonus or additional consideration received by Levi, and with 
which he is chargeable, is $12,590.80. All sums of money paid by 
Levi on account of the Sieberling stock will be taken into the ac- 
count, and interest may be allowed on the several sums of money 
properly chargeable to each. 

The several causes are hereby reversed at the costs of the appel- 
lees, and remanded to the court below, with instructions to proceed 
in conformity with the principles contained in the foregoing opinion. 





(57 Fed. 685. — U. S. App. —.) 
MORROW SHOE MANUF’G CO. v. NEW ENGLAND SHOE CO. et aL 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 
No. 71. 


1. CREDITORS’ BILL—SETTING ASIDE FRAUDULENT CONVEYANCE. 

A creditors’ bill to set aside a fraudulent conveyance must allege that 
the plaintiff has prosecuted his claim to judgment, and had an execution 
issued thereon, which has been returned unsatisfied. Scott v. Neely. 11 
Sup. Ct. Rep. 712, 140 U. S. 106, and Cates v. Allen, 13 Sup. Ct. Rep. 883, 
977, 149 U. S. 451, followed. 

2. SAME—REVIEW ON APPEAL—OBJECTIONS NOT RaIsED BELOW. 

The objection that such a bill is not broad enough to warrant a decree 
compelling the fraudulent grantee to account to the creditor comes too 
late when raised for the first time on appeal. 

8. AUCTIONEER—LIABILITY FOR SELLING GOODS OBTAINED BY FRAUD. 

An auctioneer who sells goods which have been obtained by fraud, and 
who had notice of the fraud, is liable to account for the goods to the 
persons from whom they were fraudulently obtained. 

4. FRAUDULENT CONVEYANCE: —NOTICE—EVIDENCE. 

Defendants knew that a merchant from whom they obtained goods 
which he had procured by fraud was selling large quantities of goods at 
auction for less than he could have bought them, and that he had 
secretly stored $50,000 worth of goods in a loft remote from his store. 
One defendant gave a false account of the transaction, and the other 
received letters from the merchant, intentionally delivered to him while 
he was on the street, and failed to account for such letters. Held, that 
the evidence was sufficient to charge defendants with notice that the 
goods had been procured by fraud. Bunn, District Judge, dissenting. 

5 SamE—BURDEN OFPROOF. 

Defendant lent $20,000 on a stock of goods stored in a warehouse. Be- 
fore making the loan he examined the goods, which were in the original 
cases, from which the names and marks had just been scraped off. The 
loan was made to a corporation, concerning which he made no inquiries 
at the time, though he was informed that it was being pressed by its 
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creditors. The goods had been fraudulently obtained by the corporation. 
Held, that evidence of these facts threw on defendant the burden of prov- 
ing that the loan was made in good faith. Bunn, District Judge, dis- 
senting. 


Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

In Equity. Creditors’ bill by the Morrow Shoe Manufacturing 
Company against the New England Shoe Company and others. 
The bill was taken pro confesso against the New England Shoe 
Company and another, but on final hearing was dismissed as to 
the other defendants. Complainant appeals. Reversed. 

Statement by BAKER, District Judge: 


This suit was brought in the court below by the Morrow Shoe Manufactur- 
ing Company, appellant, on its own behalf and for the benefit of all other 
creditors, against the New England Shoe Company, an insolvent corporation, 
which was impleaded with George P. Gore, H. H. Heimerdinger, Merrick F. 
Prouty, and Hiram B. Peabody, appellees herein, and certain others not 
parties to this appeal. The New England Shoe Company, an Illinois corpora- 
tion, purported to be organized with an authorized capital of $50,000, divided 
into 500 shares of $100 each, of which 498 shares were owned by Charles C. 
Davis, who was its president and treasurer, one share was owned by his son, 
Charles A. Davis, who was its secretary, and one share was owned by 
Henry W. Sawyer. These three composed its board of directors. The Dill 
was taken pro confesso against the New England Shoe Company and Charles 
©. Davis, and on final hearing it was dismissed as to the other defendants. 
The cause was heard and decided on its merits on the facts presented in the 
record, and the decree dismissing the bill was placed on the ground that no- 
tice or knowledge of the fraudulent acts and intent of the New England Shoe 
Company and of Charles C. Davis had not been sufficiently proven to justify 
a decree against any of the appellees. 

The New England Shoe Company was organized August 29, 1887, with a 
nominal capital of $50,000. During its business existence, which was a little 
more than two years, there were only three meetings of the directors, the first 
for organization, August 29, 1887, and the other two, on March 28 and Decem- 
ber 9, 1889, to adopt certain resolutions which C. O. Davis wished to have 
adopted. The other two directors paid no attention to the business affairs 
of the company, and acted simply to carry out the purposes of O. C. 
Davis. The company did a small retail business, under the sole man- 
agement of C. C. Davis, in a basement on the northwest corner 
of State and Madison streets, in Chicago. The only other business done by 
it or them was to make the alleged fraudulent sales and pledge hereinafter 
mentioned. For about two years its purchases were made mostly, if not 
wholly, from or through the auction and commission house of George P. 
Gore & Co., in Chicago. During this time other purchases than those made 
from George P. Gore & Co. were made through this firm, which advanced 
the money to pay for them, and it deducted from the amount paid over to 
the manufacturer the same commission as on goods consigned to it. For 
about 12 years, and up to the latter part of 1888, Davis had been in the 
employ of Gore & Co. as a salesman and solicitor of consignments. In 
the latter part of 1888 he appeared to have dropped his connection 
with Gore & Co., and he began to make extensive purchases from 
manufacturers for the New England Shoe Company, independently of 
‘Gore & Co. In order to obtaiu credit he pretended that $30,000 of the com- 
pany’s capital stock had been paid in in cash, and was then in the busi- 
ness; that its business amounted to over $70,000 a year, and was highly 
profitable; that its stock on hand amounted to $25,000, and his and the 
company’s debts to $500, all told, and that he was worth individually $38,000. 
By means of these representations, which were false and fraudulent, made to 
manufacturers and their agents, either directly or through the reports of 
commercial agencies, he was enabled to obtain largs quantities of goods for 
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the shoe company on credit from numerous manufacturers. Forty-three of 
them identified goods that they had shipped to it, and which were unpaid 
fur, among those of which the receiver took possession in the Sibley ware- 
house. These goods, with some others similarly identified, and found in a 
loft which had been rented by the shoe company, brought at the receiver’s 
sale $20,912.97. These goods had been recently bought, and, with the ex- 
ception of perhaps $3,000 worth, were wholly unpaid for. The complainant 
and other intervening creditors have proved unpaid bills to the amount of 
between $15,000 and $16,000. About the time that the goods so ordered be- 
gan to arrive, Davis began to dispose of them otherwise than by sales in the 
basement store. He made these sales with a studied purpose to keep the 
parties from whom the goods were purchased in ignorance of what he was 
doing. How many channels he employed for this purpose is not known. 
Three are clearly shown. Beginning with December 14, 1888, and ending 
with December 11, 1889, he sold through the auction house of George P. 
Gore & Co. goods, which, at their auction prices, netted $14,555.48. Prior to 
June 22, 1889, these sales amounted only to $1,650.94, and were made for 
account of Charles C. Davis individually. After that date the sales were 
made for account of the New England Shoe Company, and the bulk of them, 
amounting to $11,235.75, were made between October 1 and December 11, 
1889. A comparison of the checks drawn by George P. Gore & Co. in settle- 
ment of these sales with the credit entries in C. C. Davis’ bank account shows 
that he deposited to his individual account in the First National Bank in 
Chicago $9,610.75 of the proceeds of these sales, and that the payments of 
$1,200 and $425 in settlement of the last two sales were not deposited there. 
Besides the proceeds of these sales through Gore & Co., he made other large 
deposits on his individual account, viz.: October 9th, $1,783.35; November 2d, 
$2,033.04; November 26th, $2,500; November 29th, $1,978.21; a total of $8- 
294.60. All of these deposits, except that of November 2d, correspond with 
payments made to Davis by Heimerdinger, through George P. Gore & Co. 
These goods were sold almost entirely at auction, along with other and 
larger consignments, some of which were on account of manufacturers. The 
prices obtained were fair auction prices, not jobber’s nor manufacturer's 
prices, running sometimes as much as 20 per cent. below the prices at which 
jobbers ordinarily sold to retailers. The sales were quick, and somewhat 
forced, and prices corresponded. They were largely below the prices at 
which retailers could purchase from wholesale dealers. 

The firm of Gore & Co. consists of George P. Gore alone, but Prouty and 
Heimerdinger respectively conducted, at Gore’s store, business at his ex- 
pense for storeroom, clerk hire, and capital, and at his risk for credit, every 
transaction including somewhere in its course a sale by Gore & Co. on com- 
mission. Prouty had the general management of Gore & Co.’s business, giv- 
ing special attention to boots and shoes, and personally directed most of 
these sales. He drew a fixed salary as manager, and at the end of each 
gear had an accounting with Gore & Co., as the result of which frequently 
an additional allowance was made to him on a basis which he was unwilling 
or unable to explain. 

Besides the $14,555.48 of sales made through Gore & Co.’s auction house, 
Davis, in the name of the New England Shoe Company, sold directly to Prouty, 
in Prouty’s branch of the business, within two weeks of the failure, goods 
for which he received in advance $1,692.95. One purchase, consisting of 
171 cases of shoes, was made by Prouty November 26th or 27th, for which 
he gave $3,858.48, after some bickering, in which an auctioneer of Gore & 
Co. was employed to make the final bargain; and the last purchase, of De- 
cember 5th, within a week of the collapse, consisted of 258 cases of rubbers, 
for which Davis received $1,103.47. Both sales were made at low prices, 
and were paid for December 7, 1889. Heimerdinger, in his branch of the 
business carried on at the auction house of Gore & Co., made five purchases 
through Davis of the New Engiand Shoe Company’s goods, beginning Sep- 
tember 17 and anding November 30, 1889, paying in all $7,310.38. Heimer- 
dinger intimates that these purchases belonged to that class of his business 
which consisted in buying “bankrupt lots, and lots that go at sacrifice prices.” 
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Heimerdinger and Prouty were well acquainted with Davis, and knew the 
place and nature of his business. In October, November, and the first few 
days of December, 1889, Davis thus sold at low prices to or through Heimer- 
dinger, Prouty, and Gore goods of the New England Shoe Company which 
netted him $23,509.08, and for which the company evidently was indebted in 
a much larger sum. To the books of account, which appear to have been of 
the most meager and imperfect character, no one had access except Davis 
himself, and they disappeared when he did. Once during the latter part of 
October, and again in November, 1889, for several đays on each occasion, he 
employed Edward Stephenson, an accountant, to write up the books. On 
the occasion of his first service, Stephenson entered between 10 and 15 in- 
voices of goods bought on credit, and again in November he entered 20 or 
more additional invoices for larger amounts than those which he had en- 
tered in October, and about two-thirds from parties who did not appear to 
have dealt with the company before. He estimates that these invoices 
amounted to between $50,000 and $60,000. All the purchases which Stephen- 
son found there were on credit, while all the sales made by Davis were for 
cash. The reason assigned by Davis for making such large purchases of 
goods was that he intended and was endeavoring to rent a storeroom on the 
grade of the street, and failing to accomplish this, it became necessary to make 
sale of the goods. 

From the Morrow Shoe Manufacturing Company, complainant, Davis bought 
on behalf of the New England Shoe Company, in November, 1889, $2,418 worth 
of goods, which were shipped to it on the 12th and 18th of November; and 
they have never been paid for. Intervening petitioners have proved claims 
to the amount of over $13,000 for goods, the greater part of which were 
shipped in October and November, and are all unpaid for. These evidently 
constitute only a small part of the goods so ordered and received. Some of 
Davis’ purchases were made from salesmen who came to his store, and he 
frequently requested them not to let other people know that he was buying 
of them. He made several visits to the east. Near the end of July he was 
in Philadelphia, where he placed an order of about $1,700, and gave a flat- 
tering, but untruthful, account of the condition and prospects of the base- 
ment store, with no allusion to any contemplated grade store. He asked 
Mr. Hill, to whom he gave the order, to put no marks to indicate the manu- 
facturers, either on the goods or the boxes inclosing them. Early in No- 
vember he visited the office of the Morrow Shoe Manufacturing Company in 
New York, and ordered goods which he said he needed for the holiday trade. 
He there represented that the New England Shoe Company had a paid-up 
capital exceeding all its liabilities, and that he personally was worth $38,000 
over all his debts. A few days later he was in Boston, where he placed a 
number of orders, and represented that his business was prosperous. 

On the 30th of October, 1889, at the New England Shoe Company’s store 
and in the Palmer House, Chicago, in order to gain credit and to procure 
the Hocker-Manus Shoe Company of Cincinnati, Ohio, to manufacture and 
deliver certain goods which had been previously ordered, Davis represented 
to an agent of the Cincinnati house that the statement he had made to a 
salesman was correct; that he was worth $30,000; that he owed little or 
nothing on his stock; that he had fully $30,000 worth of stock; that he had 
$2,000 worth of Chicago street-railway bonds, and $2,500 in the bank. 

During the two or three months preceding the failure, Davis was rapidly 
filling up with shoes bought on credit a loft in the rear of 113 State street, 
some distance from the basement store. No business was done at this loft, 
to which nobody, except Davis, ever had access, except on rare occasions. 
He began to occupy it about May or June, but the most of the goods stored 
there came in within a month or two prior to December 11, 1889. Prouty 
was there in August, and again in October, to examine some of the goods 
stored there, which were offered for sale by Davis. He saw that there were 
more goods there in October than in August; “that the room was pretty well 
filled; that the rubbers were piled high, and also some of the shoes.” The 
room was 60 feet long by about 30 feet wide and something more than 16 
feet high. The cases of goods were mostly brought there on railroad trucks. 
About December ist, after the large quantities taken therefrom to the 
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auction house of Gore & Co., “the room was pretty full, bores piled nearly 
to the ceiling.” About the same time the stock in the basement store was 
gradually running down, receiving small additions, which Davis himself 
brought over from time to time from the loft. 

In November, 1889, a traveling salesman happened to see in a retail store 
in Indianapolis some goods which his employer, the Heywood Boot & Shoe 
“Company, had sold to the New England Shoe Company. The Indianapolis 
merchant told him that he had bought them from George P. Gore & Co. ata 
less price than that for which the Heywood Company had sold them to the 
New England Company. Upon the salesman reporting this to his employer, 
an attorney for some of the eastern creditors was sent to Chicago to inquire 
into the matter, and Davis was invited to a conference on December 4, 1889. 
After indulging in some abuse and vituperation, Davis stated that a little 
while after receiving the Heywood Company’s goods he had at Heimerding- 
-er's request, and as a matter of favor to him, let him have a small quantity 
-of goods, including some of the Heywood manufacture, which Heimerdinger 
needed to fill an order from a western customer of his; that a few weeks 
-afterwards Heimerdinger came to him, saying his western customer had re 
fused the goods, and asking him to take them back, which he refused to do, 
and that Heimerdinger thereupon peddled them out for whatever he could 
get, and in this way some of them had probably come to the hands of the 
Indianapolis dealer. He referred the inquirers to Heimerdinger for corrobo 
ration. The next day, another customer, who had learned of the discovery 
and of Davis’ explanation, called on Heimerdinger, who corroborated the 
“story, adding that it was a trifling matter of a few pairs of shoes, only a 
single case, and that was the whole basis for whatever rumors might be afloat 
-of Davis’ forcing his goods off through Gore & Co.’s auction sales; and as a 
friend he further assured Mr. Morrow, who represented appellant, that Davis 
was sound and trustworthy, and that there was nothing in any rumors unfav- 
~orable to him. This story was wholly unfounded. Heimerdinger has testi- 
fied to all of his transactions with Davis and the New England Shoe Com 
pany, and there is none of this kind among them. Heimerdinger, while testi 
fying, fails to give any explanation or excuse for his repeating the next day 
the same fabricated story previously told by Davis. Both, on different oc- 
-casions, and when apart, repeat the same story, each knowing it to be false. 

Mr. Barrett, a shoemaker who worked for the New England Shoe Com. 
pany, testified that somewhere along in November and December. shortly 
before the failure, Davis used to give him a note sometimes. and tell him to 
go up on Fifth avenue, and watch for Mr. Prouty coming down from Wells 
-street depot, and to give the note to Mr. Prouty; that Davis told him not to 
go to Gore’s, but to meet Mr. Prouty on Fifth avenue, between Madison and 
Wells street depot: that he did this two or three times in pursuance of in- 
structions from Davis; that Mr. Prouty took these letters from him, and 
said nothing. Mr. Prouty made nc denial of these occurrences while on the 
witness stand, and offered no explanation. 

The stock of goods in the basement store was seized by the sheriff on De- 
-cember 10, 1889, by virtue of two executions issued upon judgments cot- 
fessed by the New England Shoe Company on the same day; one in favor of 
‘Van Weisenfluh for $5,530.33, and the other in favor of Cudworth for $5,000 
and costs. Van Weisenfiuh, in his testimony, describes himself as a specu 
lator in real estate and horses, and had been employed by Peabody in his 
stock exchange, commonly known as a “bucket shop.” Cudworth, who says 
his business is speculating, was, like Peabody, a creditor to a large amount 
“of the unfortunate jewelry house of Clapp & Davies, whose affairs are under 
-consideration by the Ilinois supreme court, and was employed by Peabody 
to close out its stock. He declined, by advice of counsel, to answer questions 
touching his connection with the Clapp & Davies suit. He had known Pea- 
body for 10 years, and he says “some might call it intimately.” All three 
-had been at one time or another in the shoe trade, and had become familiar 
with the Gore establishment, and also with Davis. As no appeal has been 
taken from so much of the decree as dismisses the bill against Cudworth 
-and Van Weisenfiuh, it is not necessary to go into the facts relating to their 
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claim against the New England Shoe Company, or their relations with Davis. 
It is sufticient to say that their dealings with Peabody, Davis, and the New 
England Shoe Company are calculated to arouse suspicion. 

On the 6th, 6th, 7th, and 9th of December, 1889, Davis’ son and another 
young man were employed in the State street loft scraping off the names and 
marks from the boxes there stored, and as fast as they were thus prepared 
they were carried to the Hiram Sibley warehouse, on the north side, only 
about eight cases being left in the loft. AlN of the 686 packages removed 
from the loft to the warehouse had been sold and shipped to the New Eng- 
land Shoe Company. Davis took warehouse receipts in his individual name 
for 512 cases. and in the name of the New England Shoe Company for 174 
cases only. These receipts show that the last delivery to the warehouse was 
made on Monday, December 9, 1889, the same day on which the attorney 
of Cudworth and Van Weisenfluh received from Davis, for them, the judg- 
ment notes upon which, the next day, judgments were entered, and execu- 
tions were issued and levies were monde on all the goods in the basement 
store. On Tuesday, December 10, 1889, the appellee Peahody arrived in 
Chicago. He had been in New York for about a week preceding. For nearly 
a year prior thereto he had been absent on a European tour. He reached his 
otfice about noon, and found Davis waiting for him there, with the nine re- 
ceipts issued by the Sibley warehouse, and which Davis claimed covered 
goods worth from $35,000 to $40,000, on which he asked a loan of $20,000. 
After a little conversation, Peabody asked his bookkeeper if they had that 
amount to spare, and being informed that they had he took the receipts, and 
with his bookkeeper went to the warehouse, and there inspected tne cases, 
just enough, he says, to ascertain that there were probably about as many 
eases as the receipts called for, and then returned to his office. He does 
not say whether he noticed that the names and marks were all recently 
scraped off the cases or not, although the evidence shows that such scraping 
was plainly apparent. In about five minutes after his return to his office, 
Davis came in again, and the loan was at once agreed upon. The bookkeeper 
wrote out a check for $20,000, payable to the order of the New England Shoe 
Company. Davis took the check, and gave the New England Shoe Company’s 
note for 90 days at 7 per cent., pledging the receipts as security, and indors- 
ing the note as guarantor. The note authorized its holder to sell the receipts 
before maturity if in his opinion the securities had depreciated, and to apply 
the proceeds to the payment of the note and expenses. Davis then went 
away. Peabody left his office soon after, and went to the bank. and was at 
the paying teller’s window while Davis was receiving $20,000 in currency for 
the check. His presence was noted on the check by the paying teller. Pea- 
body claims that his presence was a mere coincidence. He says that on his 
way to his hotel he had stopped at the bank to call upon some of the officers 
of the bank, who were his friends. and that, seeing Davis there, from a mere 
impulse of sociability he stepped up near to him. He claims that he did 
not know whether Davis was getting the cash on his check or not, nor did 
he make any inquiry. He admits that if he had known it was his check, he 
would have thought it a little irregular to draw out the currency Instead of 
depositing the check; and if he had known that Davis kept his own account 
there he would have had a decided suspicion of something wrong. Peabody 
says that when Davis first applied for the loan he told him he wanted it tn 
order to avail himself of a large discount which some of his creditors had 
offered him if he would cash their claims. He said that some of his cred- 
itors had offered him as high as 10 per cent., some as high as 13 per cent., 
for cash. He says that it would be an irregular way of doing to get all the 
currency into his hands, instead of depositing the $20,000 check, and then 
drawing his own checks in favor of his creditors. The form of the note was 
notice to Peabody that the goods which it pledged belonged to the New Eng- 
land Shoe Company, and not to Davis, its president. He also admits that he 
was so informed by Davis. The receipts for 512 cases of the goods pledged 
to Peabody were issued to Davis individually. Peabody did not ask nor ob- 
tain any explanation of this. He made no inquiry whether the directors of 
the New England Shoe Company had authorized Davis to pledge its stock in 
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trade. As a matter of fact the pledge was never authorized by the directors. 
Peabody says that Davis told him that the goods pledged were not all paid 
for. The receipts issued to Davis individually were indorsed by him in his 
individual name only. Peabody admits that he was told by Davis, before the 
receipts were pledged to him, that all the goods covered by them belonged 
to the New England Shoe Company. He told the receiver that when apply- 
ing for the loan Davis told him that some of his creditors were pressing him. 
He afterwards wished to retract this statement, and it was crossed out of 
the written memorandum which the receiver took down. He denied in his 
interview with the receiver that he had ever before loaned Davis any money, 
but when testifying in his own behalf he claimed that he had made him a 
previous loan of $5,000. Peabody admits that he had been in the basement 
store operated by Davis for the New England Shoe Company. Before making 
the loan he made no inquiries about the business of the shoe company. He 
says: “I asked Davis how he happened to put his goods in the warehouse; 
why he hadn’t put them in the store. He said that he had engaged a store 
on State street, a large store, and had got disappointed in it, and so put 
them in the warehouse.” 


E. O. Brown and H. H. Miller, for appellant. 
F. J. Smith and W. J. Foster, for appellees. 


Before WOODS, Circuit Judge, and BUNN and BAKER, District 
Judges. 


BAKER, District Judge, (after stating the facts.) It is con- 
tended by counsel for the appellant that the court below erred 
in dismissing the bill against the appellees for the reason that 
the evidence clearly shows that the New England Shoe Company 
and Charles C. Davis, its president, obtained large quantities of 
goods from the appellant and numerous other parties by means of 
false and fraudulent representations, without any intention of 
paying for the goods so obtained, and that the appellees had actual 
or constructive notice of the fraudulent acts and intent of the 
New England Shoe Company and of its president. The charges 
made against the appellees Gore, Heimerdinger, and Prouty by 
the bill of complaint, and the proofs in their support, have no im- 
mediate connection with those made against the appellee Peabody. 
The case against Gore, Heimerdinger, and Prouty was tried in 
the court below, and has been argued here by the same counsel; 
while the case against Peabody was tried in the court below, and 
has been argued here by counsel solely representing him. It will 
be most convenient to follow the same course in determining this 
appeal. 

It is suggested, rather than argued, by counsel for Gore, Hei- 
merdinger, and Prouty, that the bill of complaint is not broad 
enough, even if the evidence justified it, to warrant a decree 
against them compelling them to account for the proceeds of 
the goods belonging to the New England Shoe Company which 
are traced into their possession. The suggestion would have de- 
served careful consideration if the question had been called to the 
attention of the court below. If the objection had been presented 
below, the trial court could, and in furtherance of justice, should, 
have permitted the bill to be amended to conform to the case made 
by the proofs upon such terms as were just and equitable. Neale 
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v. Neale, 9 Wall. 1; The Tremolo Patent, 23 Wall. 518; McArtee 
v. Engart, 13 Ill. 242. Under the circumstances the bill ought to 
be treated as amended here, so far as needful, to enable the court 
to decide the case on its merits. The practice of presenting in 
the first instance in this court some alleged defect or insufficiency 
in the bill of complaint or answer which would have been properly 
amendable in the court below is not to be commended. 

There is no serious controversy touching the false and fraudu- 
lent representations of Davis, as the manager and president of 
the New England Shoe Company, in obtaining goods from the 
appellant and numerous other parties, nor in regard to his in- 
tention not to pay for them, nor that the corporation was insol- 
vent. The systematic frauds of the one and the insolvency of 
the other are established by the most abundant and convincing 
evidence. Indeed, they were not controverted by counsel for appel- 
lees, who made no attempt to deny or palliate the criminal conduct 
of Davis, who, upon the collapse of the New England Shoe Company, 
fled to Canada, presumably to avoid criminal prosecution. The 
purchaser who by fraud purchases goods has no protection in law 
against the party defrauded. The seller, on discovering the fraud, 
may affirm the sale and sue for the price, or he may disaffirm it, 
and reclaim the goods, or he may proceed criminally. Donaldson 
v. Farwell, 93 U. 8S. 681; Parrish v. Thurston, 87 Ind. 437; Gray v. 
St. John, 35 Ill. 2389; Bowen v. Schuler, 41 Ill. 193; Hanchett v. 
Kimbark, 118 Ill. 121, 7 N. E. Rep. 491; Sargent v. Sturm, 23 Cal. 
359; Titcomb v. Wood, 38 Me. 563; Hill v. Freeman, 3 Cush. 259; 
Nichols v. Michael, 23 N. Y. 266. A person obtaining goods by 
fraudulent pretenses is guilty of a tortious taking, and no demand 
for possession is necessary to enable the person defrauded to main- 
tain replevin for them, unless they have passed to a third person, 
holding them bona fide for a valuable consideration, without no- 
tice. Bussing v. Rice, 2 Cush. 48; Thurston v. Blanchard, 22 Pick. 
18; Butters -v. Haughwout, 42 Ill. 18; Bruner v. Dyball, Id. 34; 
Ryan. v. Brant, Id. 78. When no questions are asked, no false 
pretenses and no artifices are resorted to, mere silence is not fraud; 
but concealment of insolvency, with no reasonable expectation of 
paying, renders a sale fraudulent, and the seller is entitled to 
possession as against the purchaser or his voluntary assignee. 
Davis v. Stewart, 8 Fed. Rep. 803. 

The New England Shoe Company, and Davis, its president, ac- 
cording to the undisputed evidence, obtained possession tortiously 
and wrongfully of the goods which subsequently came into the 
possession of the appellees. Unless the goods came into their 
possession bona fide, for a valuable consideration, without notice, 
their possession was wrongful, and they must return the goods, 
or account for their reasonable value. The appellees assert that 
they were bona fide purchasers for value, without notice, and 
that, consequently, they acquired an unimpeachable title to the 
goods. It is not enough that the appellees were purchasers for 
value. They must also be innocent purchasers. The law raises 
this presumption in their favor, and casts the burden on the ap- 
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pellant to show that the appellees were guilty of participation in 
the fraudulent acts of Davis. The law justly imposes on every 
person the duty of exercising ordinary care and prudence in his 
business transactions. It imputes to him notice or knowledge of 
every fact which an ordinarily cautious and prudent man, in the 
same situation, would naturally have observed. He may not, 
except at his peril, purposely or negligently omit to give heed to 
what is audible and visible by the exercise of ordinary care. He 
‘must not fail to make such inquiries as an ordinarily cautious 
and prudent man, under the same circumstances, would have made. 
It follows that the appellees will be affected by the fraudulent 
acts and intent of Davis, if they had knowledge of them, or of 
the existence of such facts and circumstances as were naturally 
and justly calculated to awaken suspicion in the mind of an honest 
man of ordinary care and prudence, and lead him to inquiry. The 
law is well stated by Chancellor Zabriskie: 

“Any sale in which the object of the debtor that prompts and determines 
him to make it is to hinder, delay, or in any way put off his creditors. is 
vold if made to any one having knowledge of his intent; and this knowledge 
need not be by actual positive information or notice, but will be inferred 


from the knowledge, by the purchaser, of facts and circumstances sufficient 
to raise such suspicions as to put him on inquiry.” 


Atwood v. Impson, 20 N. J. Eq. 156; Clements v. Moore, 6 Wall 
299; Bartles v. Gibson, 17 Fed. Rep. 293; The Holladay Case. 27 
Fed. Rep. 880; Singer v. Jacobs, 11 Fed. Rep. 559; Walker v. Col- 
lins, 4 U. 8. App. 406, 1 C. C. A. 642, 50 Fed. Rep. 737. 

Gore, Heimerdinger, and Prouty had long been intimately as 
sociated together, all occupying and doing business in the same 
rooms, and with and through each other. All their business was 
carried on through the books of George P. Gore & Co. They were 
well acquainted with C. C. Davis, who had been employed as 8 
salesman and solicitor of consignments in the auction house of 
Gore & Co. for fully 12 years. They were acquainted with the base 
ment store of the New England Shoe Company, and its business as 
conducted and managed by Davis. Mr. Prouty was the general 
manager of Gore & Co. and had almost exclusive control of the shoe 
business conducted by it. Heimerdinger and Prouty knew, as 
early as September, 1889, that Davis was storing large quantities of 
goods in an out-of-the-way loft on State street. They say that Davis 
gave as a reason why he had bought and stored in the loft such 
large quantities of goods that he had arranged for a grade store on 
State street, which he had been disappointed in securing. He gave 
this as the reason for selling in the course of about 60 days before 
the failure, to or through Gore, Heimerdinger, and Prouty, at prices 
below their cost, goods which netted over $23,000. This story of a 
grade store was accepted without inquiry or question as a sufficient 
explanation for the purchase and storing in the loft of goods which 
certainly aggregated more than $50,000 in value. They knew of the 
purchase and storing of these goods. They knew that Davis was 
selling at Gore’s auction house, or to them personally, goods in large 
quantities, and at prices below the price for which he could obtain 
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them from wholesale dealers. These sales were made to or through 
them in large quantities and in rapid succession, so that they knew, 
or ought to have known, that they were being made by a man 
anxious to convert the goods into money. Heimerdinger gave a 
false and fabricated account of his dealings with Davis. Prouty re- 
ceived letters from Davis under circumstances of suspicion, and 
failed to produce them, or to give any explanation of their contents. 
There is no evidence that Davis arranged for or engaged a large 
storeroom on State street, and the story was evidently devised as a 
part of his scheme of fraud. These facts and circumstances, with 
many others disclosed in the statement of the case, which were with- 
in the knowledge of these parties, were clearly sufficient to have put 
them on inquiry. The mind cannot well avoid the conclusion that 
if they did not know of the fraudulent purposes of Davis it was 
because they were willfully blind. Such facility of belief, it has been 
well said, invites fraud, and may justly be suspected of being its 
accomplice. 

When the complainant learned that a few shoes, which it had 
sold to the New England Shoe Company, had been sold by it 
through Gore & Co.’s auction house to a shoe dealer in Indianapolis 
for less than their cost, it created such suspicion of fraud that dn 
attorney was sent from Boston to Chicago to investigate the matter. 
This single fact was sufficient to create suspicion in the minds of the 
eastern creditors of Davis, and to cause inquiry. The numerous 
facts calculated to excite suspicion known to the appellees were 
disregarded on the pretense of Davis that he had failed to secure 
the storeroom which he claimed to have arranged for or engaged. 
When the facts and circumstances are such as to put a reasonably 
prudent and cautious man on inquiry, that obligation is not satisfied 
by an inquiry addressed to the chief actor in the suspected fraud, 
who has every motive for concealing the truth, when better and 
more reliable sources of information are open to him. Whether 
these parties were guilty of actual participation in the fraudulent 
scheme of Davis or not, they certainly did deal in the goods obtained 
by fraud recklessly, and with guilty knowledge, or, which is the 
same thing, with knowledge of such facts and circumstances as 
would have put prudent and cautious men on inquiry. Heimerdinger 
and Prouty bought the goods of the New England Shoe Company, 
through Davis, under such circumstances as to charge them with 
knowledge of the fraud of the shoe company and its president. 
On the plainest principles of equity they are chargeable with the 
value of the goods obtained by them from Davis and the shoe com- 
pany, and which they have converted to their own use. Although 
they may have paid the full value, and the property may have passed 
beyond the reach of the process of the court, equity regards them as 
trustees, and charges them accordingly. The cardinal principle in 
all such cases is that the property obtained by fraud shall not be 
placed beyond the reach of the party defrauded, either by the 
fraudulent vendee or others chargeable with the knowledge of the 
fraud. To permit it would be to allow the party to profit by his 
fraud. Clements v. Moore, 6 Wall. 299. 
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Gore intermeddled with these goods by selling them for Davis 
as an auctioneer, under such circumstances as to charge him with 
notice that they had been obtained by fraud, and the question re- 
mains whether such agent and auctioneer, who has sold goods and 
accounted for the proceeds to the guilty principal in the fraud, can 
be compelled to account to the parties defrauded for the goods or 
their value. That such auctioneer can be compelled to account to 
the extent of the commissions received and retained by him is set- 
tled by authority, and is not open to debate. Can he be compelled 
to account to the parties defrauded for the proceeds of the goods 
after he has accounted to the party from whom he received them? 
On principle, he ought to be held to account. Having sold the goods, 
and put them beyond the reach of the parties aggrieved, with notice 
of the fraud, he occupies no better situation than his bailor. He 
is chargeable on the principle that he knowingly aided and assisted 
the fraudulent vendee in depriving the vendor of the opportunity 
to reclaim his property. He thereby becomes a particeps criminis 
with the fraudulent vendee, and is liable for the value of the goods 
equally with him. 

It is firmly settled that if an agent delivers to his principal 
money or property after demand and notice that they belong to 
another, he will be compelled to account therefor to the true owner. 
Payment after demand and notice is wrongful. Garland v. Bank, 
9 Mass. 408; Jefts v. York, 10 Cush. 392, 12 Cush. 196. Hav- 
ing knowledge that the goods had been obtained by fraud, it 
became the duty of Gore not to meddle with them, or, having re- 
ceived them, to retain them or their proceeds for the benefit of the 
true owners. Equity regards the fraudulent vendee as holding the 
goods in trust for the party defrauded. It has been held, where an 
agent aids a trustee in making or procuring the conversion or un- 
authorized transfer of property held in trust, that he is liable for 
the loss sustained by the cestui que trust, although he acted in the 
matters of the agency without benefit or profit to himself. Caulkins 
vy. Gaslight Co., 85 Tenn. 683, 4 8. W. Rep. 287. <A fortiori, the agent 
who, with notice of the fraud, aids the fraudulent vendee in putting 
the property beyond the reach of its true owners, ought to be 
liable for the value of the property thus wrongfully diverted. 
Hoffman v. Carow, 20 Wend. 22; Id., 22 Wend. 285; Mechem, Ag. § 
915. This case does not fall within the principle which ruled the 
cases of Lamb v. Stone, 11 Pick. 527; Wellington v. Small, 3 Cush. 
145; Bradley v. Fuller, 118 Mass. 239; Tasker v. Moss, 82 Ind. 62, 
and Blair v. Smith, 114 Ind. 114, 15 N. E. Rep. 817. These cases 
hold that a creditor who has no interest in nor lien upon the property 
of his debtor cannot maintain an action at law against a person 
who has accepted a conveyance of the debtor’s property for the pur- 
pose of defrauding the creditor, after such fraudulent grantee has 
conveyed the property to another at the instance and for the benefit 
of the debtor, without retaining any portion of it, or receiving any 
benefit from it. In such cases it is held that the injury complained 
of is too remote, indefinite, and contingent. The property belonged 
to the debtor, and the creditor had no special property or interest 
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in nor claim on the property fraudulently conveyed which could 
be injuriously affected or destroyed by the act of the fraudulent 
grantee. The most that the creditor can claim in such a case is 
that he intended to attach or levy on the property, and that the 
wrongful act of the fraudulent vendee has prevented him from exe- 
cuting his intention. This is an injury so remote, uncertain, and 
contingent, that it affords no ground for relief in an action at law. 
In the case at bar the property had been obtained by fraud from 
the creditors who are prosecuting this bill, and Gore, with knowl- 
edge of that fact, accepted it, and for his own profit sold the goods 
at auction, thus placing them beyond reclamation. Here the 
creditors in equity and good conscience remained the owners of the 
property, which he wrongfully sold and converted. While the bill 
is filed by a single creditor, the suit is brought and prosecuted for 
the benefit of all the creditors whose property was obtained by 
fraud; and in this property thus obtained the creditors have such 
special title and interest in common as to enable them to charge 
every person as trustee who has wrongfully dealt with it with 
knowledge of the fraud. Gore must, therefore, account for the 
goods received by him from Davis on account of the New England 
Shoe Company, which were sold by him as auctioneer. 

Peabody invokes for his protection the claim that he received the 
warehouse receipts covering from $35,000 to $40,000 worth of goods 
in good faith to secure a loan of $20,000 made by him to the New 
England Shoe Company. The evidence shows that Peabody was a 
man of large and varied business experience. At different times 
in his life he had been engaged in dealings in bucket shops, in buy- 
ing boots and shoes, in purchasing jewelry from failing concerns 
and at bankrupt sales, while at and for some time before the trans- 
actions in question he was a capitalist engaged in loaning money. 
He had been acquainted with Davis for 20 years. He had visited 
the basement store of the New England Shoe Company, and did not 
know of its having any other. He testifies that at one time he had 
loaned Davis $5,000, but previously, in an interview sought by him 
with the receiver of the New England Shoe Company, he denied that 
he had ever previously loaned Davis any money. He arrived in 
Chicago on the 10th day of December, 1889, and went immediately to 
his office, where he found Davis awaiting him. Davis had visited 
Peabody’s office a number of times within a few days preceding his 
return, and in conversation with his confidential clerk and book- 
keeper had expressed anxiety to see Peabody. Davis at once told 
Peabody that he wanted to borrow some money, and he exhibited 
the nine warehouse receipts on which he asked a loan of $20,000. 
‘After a little conversation, Peabody asked his bookkeeper if he 
had that amount to spare, and, on being informed that he had, he 
took the receipts, and with his bookkeeper went to the warehouse, 
and inspected the cases of goods, and returned to his office. The 
goods were in the original cases, and the names and marks had all 
been recently scraped off from the cases. The evidence shows that 
the scraping was fresh, and plainly apparent, and must have been 
observed by any one giving the least attention. In about five 
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minutes after his return to his office, Davis called again, und the 
loan was at once agreed on. The bookkeeper wrote the check for 
$20,000, payable to the order of the shoe company. Davis took 
the check, and gave the shoe company’s note for 90 days at 7 per 
cent., pledging the receipts as security, and indorsing the note as 
guarantor. The note authorized its holder to sell the receipts before 
its maturity if, in his opinion, the securities had depreciated, and 
to apply the proceeds to the payment of the note and expenses. 
Peabody was present at the bank when Davis drew $20,000 in cur- 
rency on the check. When Davis applied for the loan he told 
Peabody that he wanted it to avail himself of a large discount which 
some of his creditors had offered him if he would cash their claims. 
Peabody told the receiver that when Davis was asking for the loan 
he stated that some of his creditors were pressing him. Before 
making the loan he made no inquiry concerning the business or 
condition of the shoe company. He asked Davis how he happened 
to put his goods in a warehouse, and claims that Davis told him that 
he had engaged a large store on State street, and had been disap 
pointed in getting it, and so had put them in the warehouse. The 
foregoing facts, with others disclosed in the statement of the case, 
raise a strong suspicion against the bona fides of the transaction 
between Davis and Peabody. His statement to the receiver that he 
had never loaned Davis money on any former occasion is proved to 
have been untrue by his own admission under oath. A false state 
ment is always suggestive of fraud. He knew that Davis was 
being pressed by his creditors, and was urgent to secure money 
by pledging goods, which he knew were not paid for. The large 
quantity of goods, the place of their deposit, the defacing of all 
marks from the original packages, the pretense of Davis that he 
had engaged a large storeroom, which he had failed to secure, the 
transfer of nearly $40,000 worth of goods on such terms as precluded 
their redemption, and the failure to make any inquiry are a few 
of the circumstances, calculated to create a strong doubt of the 
integrity of the transaction between Davis and Peabody. “They 
threw on Peabody the duty of making a full explanation, and the 
burden of proof to sustain it.” Clements v. Moore, 6 Wall. 299, 315; 
Piddock v. Brown, 3 P. Wms. 289; Wharton v. May, 5 Ves. 49; 
Zook v. Simonson, 72 Ind. 83. He has wholly failed to produce any 
evidence to relieve the transaction of the strong doubts of its integ- 
rity which surround it. The title of his pledgor was fraudulent 
and voidable, and, if Peabody is to be permitted to defeat the prior 
rights of the parties defrauded by Davis, it can only be done when 
on the whole evidence it is made to appear that he was a bona fide 
purchaser for value. If, on the whole case, strong doubts of the 
integrity of the transaction exist, the prior rignts of Davis’ credit- 
ors will prevail. 

The evidence makes a case which fully satisfies us that the pro 
ceeds arising from the sale of the goods pledged by Davis must, so 
far as necessary, be applied to the payment of the appellant’s claims. 
It is urged that the exigencies of business in great commercial 
centers justify less inquiry into the title and ownership of personal 
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property offered for pledge or sale than would be exacted elsewhere. 
If good faith and honest dealings are to be maintained, if business. 
is not to degenerate into robbery, the courts must with unflinching 
hand strip the mask of hypocrisy from the face of fraud, whether 
practiced in city or hamlet. The transactions of great commercial 
centers furnish abundant facilities for the practice of fraud, and 
courts ought to scrutinize them with a jealous solicitude to defeat 
the wrong, and to vindicate the right. 

The bill fails to allege that the plaintiff had prosecuted its claim 
to judgment, and had issued an execution thereon, and had the same 
returned nulla bona. For this reason the bill of complaint is insuf- 
ficient within the doctrine of Scott v. Neely, 140 U. S. 106, 11 Sup. 
Ct. Rep. 712, and Cates v. Allen, 149 U. 8. 451, 18 Sup. Ct. Rep. 883, 
977. 

It is therefore adjudged that the decree herein be reversed, but at 
the costs of the appellant, and that the cause be remanded to the, 
court below, with leave to the complainant to amend its bill of com- 
plaint within 30 days after the judgment herein shall be certified to 
the court below; and, if the complainant shall fail to amend its bill 
of complaint within the time herein allowed, the same shall be dis- 
missed without prejudice. 


BUNN, District Judge, (dissenting.) I am unable to concur in 
the conclusions reached by a majority of the court in this case. I 
think the evidence hardly more than sufficient to raise a suspicion 
ef fraud as against the appellees, without proving its existence, 
and that the decree of the circuit court should be affirmed. 





(57 Fed. 699, — U. S. App. —.) 
WESTERN UNION TEL. CO. v. McGILL et aL 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 271. 


1. DgaTH BY WRONGFUL ACT—KANSAS STATUTE—NEXT OF KIN. 

Under Gen. St. Kan. 1889, par. 4518, giving a right of action for death by 
wrongful act, and providing that the damages must inure to the exclusive 
benefit of the widow and children, if any, or next of kin, the next of kin 
are not entitled to the benefit of the statute unless there is no widow or 
children to enjoy the same. 

2 SAME—ACTION BY WIDOWER. 

As a widower is not one of the beneficiaries of the statute, he cannot 

recover, as such, for the wrongful death of his wife. 
8. Samz—Panrtizs—Next or KiIn—WIDOWER. 

Under Gen. St. Kan. 1889, par. 4519, providing that an action for death by 
wrongful act, when there is no personal representative, may be brought 
by the widow, or, when there is no widow, by the next of kin, the widower 
cannot be a party to an action for the death of his wife, as he is not 
included in “the next of kin.” 


In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 
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At Law. Action by Thomas McGill, and by Richard Lambert 
McGill and Jessie Margaret McGill, by their next friend, Thomas 
McGill, against the Western Union Telegraph Company, to recover 
for the death of Rebecca G. McGill, resulting from the wrongful 
act of defendant. Judgment was given for plaintiffs. Defend- 
ant brings error. Reversed. 

Statement by SANBORN, Circuit Judge: 


The Western Union Telegraph Company, the plaintiff in error, brings this 
writ to reverse a judgment against it in favor of Thomas McGill, Richard 
Lambert McGill, and Jessie Margaret McGill, the defendants in error, who 
were the plaintiffs below, for causing the death of Rebecca G. McGill by 
neglecting to deliver a telegram. Rebecca G. McGill was the wife of Thomas 
McGill, and the mother of the other defendants in error. 

In the year 1868 the legislature of the state of Kansas enacted the follow- 
‘ing statute: “When the death of one is caused by the wrongful act or omis- 
sion of another, the personal representatives of the former may maintain an 
action therefor against the latter, if the former might have maintained an 
-action had he lived, for an injury for the same act or omission. The action 
must be commenced within two years. The damages cannot exceed ten 
thousand dollars, and must inure to the exclusive benefit of the widow and 
children, if any, or next of kin, to be distributed in the same manner as 
‘personal property of the deceased.” Gen. St. Kan. 1889, par. 4518. 

In the year 1889 that legislature enacted the following statute: ‘That in 
all cases where the residence of the party whose death has been or hereafter 
shall be caused as set forth in section 422 of chapter 80, Laws of 1S68, (now 
paragraph 4518, supra,) is or has been at the time of his death in any other state 
or territory, or when, being a resident of this state, no personal representative 
is or has been appointed, the action provided in said section 422 may be 
brought by the widow, or where there is no widow, by the next of kin of 
such deceased.” Gen. St. Kan. 1889, par. 4519. 

The plaintiffs base their action upon these two statutes. Evidence of the 
pecuniary loss to the widower, Thomas McGill, by the death of his wife, was 
received in evidence over the defendant's objection. The court refused a request 
of the defendant to instruct the jury “that Thomas McGill, being the hus- 
band of the deceased, is not the widow or next of kin, and is not, under 
the law, authorized to maintain this action against the defendant.” These 
rulings of the court, with others, are assigned as error. 


R. R. Vermilion and C. M. Ferguson, (George H. Fearons and Kos 
Harris, on the brief,) for plaintiff in error. 

T. B. Wall, (J. R. Hallowell and J. M. Humphrey, on the brief,) 
for defendants in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Under the common law no one could maintain an action for 
the negligent killing of another; no one was entitled to damages 
for such an act. The first change in the common-law rule was 
made in England by Lord Campbell’s act, (9 & 10 Vict. c. 93, p. 
693,) which provided that, whenever the death of any person should 
be caused by the wrongful act, neglect, or default of another, in 
such a manner as would have entitled the party injured to have 
maintained an action in respect thereof if death had not ensued, 
an action might be maintained if brought within 12 months after 
the death of such person in the name of the executor or adminis- 
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trator of the person killed, for the benefit of the wife, husband, . 
parent, and child of the person whose death should have been so 
caused; that the jury might give such damages as they might 
think had resulted to the respective persons for whose benefit 
the action should be brought; and that the damages so recovered, 
after deducting the costs not recovered from the defendant, should 
be divided among such beneficiaries in such shares as the jury 
by their verdict should find and direct. The first statute in this 
‘country upon the subject was the act of the New York legislature 
of 1847, (chapter 450.) That act made the party responsible if 
death had not ensued liable to an action for damages, notwith- 
standing the death, to be brought by the personal representatives, 
and provided that the recovery should be “for the exclusive bene- 
fit of the widow and next of kin.” The legislatures of the various 
states have generally copied these acts with more or less accu- 
racy, and many of them have been construed by the courts of Eng- 
land and of this country. Under these statutes the following 
rules have been established without dissent among the authori- 
ties: 

The action under them is éntirely the creature of the statute. 
If the right to maintain it and to recover the damages allowed in 
it in any case is not expressly given by these statutes, the judg- 
ment rendered cannot stand. 

Where such a statute giving a new right of action for damages 
specifies the person or class of persons for whose exclusive bene- 
fit the damages are to be recovered, no damages to any other per- 
son or class of persons can be allowed in the action based on the 
‘statute. 

The damages given by these statutes are not given in satisfaction 
of the wrong done, but are intended as a compensation to the 
persons for whose benefit the recovery is permitted for the pecuni- 
ary losses they have sustained by the death. They must be meas- 
ured by these losses. There can be no recovery for the injuries or 
suffering of the deceased, or for the anxiety, sorrow, or bereavement 
of those who survive. 

If no such person or class of persons exists as that specified in 
the statute as the beneficiary of the recovery, no action can be 
maintained, and in order to maintain the action the existence of 
the beneficiary and the pecuniary loss must be alleged and proved. 
Railway Co. v. Needham, 3 C. C. A. 129, 52 Fed. Rep. 371, 373; 
Dickins v. Railroad Co., 23 N. Y. 158; Drake v. Gilmore, 52 N. Y. 
389; Trafford v. Express Co., 8 Lea, 96, 111; Blake v. Railway 
Co., 10 Eng. Law & Eq. 4387, 443, 444; Safford v. Drew, 3 Duer, 
627, 635, 640; Railway Co. v. Morris, 26 Ill. 400, 403; Burke v. 
Railroad Co., 10 Cent. Law J. 48; Duckworth v. Johnson, 4 Hurl. & N. 
653; Railroad Co. v. Swayne, 26 Ind. 477; Perry v. Railroad Co., 
29 Kan. 420; Railway Co. v. Cutter, 19 Kan. 83. 

The first statute in Kansas relative to this right of action is 
now paragraph 4518 of the General Statutes of that state for 1889, 
and it was passed by the legislature in 1868. That statute gave 
the right of action, provided that it might be brought by the per- 
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sonal representative of the deceased, and declared for whose ex- 
clusive benefit the damages recovered should inure, and how they 
should be distributed among the beneficiaries. Thus the law stood 
in Kansas until 1889, when the legislature passed the act which 
is now paragraph 4519 of the Kansas General Statutes, which simply 
provides that the widow or next of kin may bring the action if 
there is no personal representative of the deceased. When the 
original statute was passed it was within the power of the legis- 
lature of that state to refuse to allow any one to recover damages. 
for the negligent killing of another, to give to every one who 
suffered any losses on that account the right to recover them, or, in 
its discretion, to select certain persons or classes of persons whose 
losses so occasioned might be recovered. Obviously, if this orizinal 
act, which gave the right of action, specified the persons for whose 
benefit the recovery could be had, then no damages could be recov- 
ered on account of losses sustained by any persons or class of persons 
not thus named. The rights of the latter must in that event still 
be governed by the common law as they were before the statute 
was enacted, and the maxim, “expressio unius est exclusio alterius,” 
must exclude them from the benefits of the action. Bearing in 
mind the established rules to which we have adverted, let us now 
consider whether the Kansas statutes gave the right to recover 
any damages in this action for the losses sustained by the husband 
through the death of the wife. To determine this question we 
are called upon to consider but a single clause of the statutes. 
The last clause of the original section which gave the right of ac- 
tion provides that “the damages cannot exceed ten thousand 
dollars, and must inure to the exclusive benefit of the widow 
and children, if any, or next of kin, to be distributed in the same 
manner as personal property of the deceased.” Paragraph 4518, 
supra. This subject is not mentioned in any other part of the 
statutes. What, then, is the effect of this clause on the right of 
the husband to prove and recover for his losses in this action? 
The statute is not ambiguous. It is not the subject of construc- 
tion. It declares without doubt or question that the widow and 
children, if there are any, shall have the exclusive benefit of all 
the damages recovered, and that these damages shall be distributed 
among them in the same proportions as is the personal property 
of the deceased; but that, if there is neither widow nor child, then 
the next of kin shall receive the damages, to be distributed among 
them in the proportions in which they would receive the personal 
estate in that event. In other words, the statute declares that, 
if there are any persons of the first class, the damages must be 
paid to them exclusively, and no one in the second class can re- 
ceive any share of them. 

An elaborate argument has been made to show that this widower 
is one of the next of kin of his deceased wife. If that were so, 
it would not be material in the determination of this question. 
If he were of the next of kin, the loss which he sustained by the 
death of his wife would not be recoverable in this action, becans- 
he would then belong to the second class named in the statute; 
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and there are at least two persons of the first class—the two chil- 
dren in being—who are entitled to all of the damages. 

It is urged that by ihe Kansas statutes of descent and distribu- 
tion of estates the husband of a deceased wife, who leaves him 
surviving her, is entitled to a share of her personal estate, and 
hence that the last portion of this clause, which declares that the 
damages shall be distributed to the widow and next of kin “in the 
same manner as personal property of the deceased,” must include 
the husband. But this statute which gives this right of action 
does not provide that the damages shall inure to the benefit of 
and be distributed to those entitled to share in the personal estate 
of the deceased in the same manner as that property is distributed. 
That was the effect of the Arkansas statute which was considered 
by this court in Railway Co. v. Needham, supra. That statute 
provided that the amount recovered in such an action should be 
for the exclusive benefit of the widow and next of kin, and that 
it should be distributed to them in the same manner as the personal 
estate of the deceased person was. That is the disposition that 
the law would have made of the damages in this action if the 
Kansas statute had stopped with vesting it in the personal repre- 
sentatives of the deceased for the benefit of the relatives entitled 
to share in his personal estate. But this statute expressly pro- 
hibits that disposition. It declares that the damages “must inure 
to the exclusive benefit of the widow and children, if any.” To 
hold that these damages could be diverted to the benefit of any 
one else would be to fly in the very teeth of the law. Moreover, it 
is settled by a long and uniform line of decisions that where by 
statute, conveyance, or will personal property is granted or de- 
vised for the exclusive benefit of a certain class of persons, to be 
distributed “according to the statute as in case of intestacy,” or “in 
the same manner as personal property of the deceased,” the use 
of the words in quotations, or similar terms, does not increase or 
diminish the number or change the characteristics of those who 
belong to the class. Cholmondeley v. Lord Ashburton, 6 Beav. 
86; Garrick v. Lord Camden, 14 Ves. 372; Murdock v. Ward, 
67 N. Y. 387; Luce v. Dunham, 69 N. Y. 36, 43. 

Finally, it is said that the word “widow” in this statute ought to 
be construed to mean “widower” in every case where the wife has 
been killed; that the legislature must have intended to include 
him in the class of the widow and children, because he must often 
suffer great pecuniary loss by the death of his wife. ‘If there was 
any ambiguity in this statute, we might speculate on the probable 
intention of the legislature, and consider who ought to be added 
to the first class which they have formed. We might consider that, 
where a husband is killed, who is the only support of aged and 
infirm parents, who have spent the best years of their lives to 
educate him and establish him in business, every consideration of 
justice and humanity demands that these parents should be counted 
as members of the class of the widow and children; that when a 
married woman is killed, whose kindness, sympathy, and care have 
furnished the only consolation and support of an invalid sister, 
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she ought to be added to this class; and that in every case those 
who suffer most severely from the death should be deemed the 
widow and children of the deceased, and should receive the ex- 
clusive benefit of the recovery in the action. 

If we entered upon this inquiry it would not fail to occur to us, 
however, that when the legislature gave these damages to the 
widow and children they may have considered that the husband 
is, and ought to be, the provider for and supporter of the familv; 
that his death often leaves the widow and children helpless, with- 
out the power to earn the means needed to purchase the necessaries 
and comforts of life; that the burden of supporting and providing 
for the family is seldom cast upon the wife; that, where it is, 
the husband is sometimes unworthy to share in the damages for 
her death, and they ought to go to the children exclusively, and 
that, where it is not, her death will not be the pecuniary loss to the 
family that the death of the husband must have been, since the 
supporter of the family still remains, and can provide the means 
for its support. We shall not enter upon these speculations. They 
present matters proper for the consideration of the legislature of 
the state of Kansas, but the terms of the statute are too clear to 
permit us to indulge in them. This statute does not put in its first 
class the infirm parents, the invalid sister, or the bereaved hus- 
band. It places no one there but the widow and children. To 
the pressing invitation to us to add others to the list, we answer 
in the words of the supreme court of Kansas: “We do not make 
the law. If there is any omission in the statutes, the remedy is 
with the legislature.” Limekiller v. Railroad Co., 33 Kan. 83, 90, 
5 Pac. Rep. 401. 

The result is that where a new right of action is given by stat- 
ute on account of the death of one by the wrongful act or omis- 
sion of another for the exclusive benefit of the widow and chil- 
dren of the deceased, a widower is not one of the beneficiaries 
of the statute, and it is a fatal error to allow a recovery of dam- 
ages for losses he sustains by the death of his wife in an action 
brought against the wrongdoer for the benefit of the children. 
On this ground the judgment below must be reversed. 

The record presents one other question which ought to be dis- 
posed of before the case is retried. It is, was this widower a 
proper party to this action? There was no legal representative 
of the deceased wife. The statute of 1889 provided that when 
there was no such representative the action might be brought by 
the widow, or, where there was no widow, by the next of kin 
of the deceased. Paragraph 4519, supra. Itis not claimed by plain- 
tiffs counsel in this part of the discussion that Mr. McGill is the 
widow, but it is insisted that he is the next of kin to his wife, 
and in support of that proposition he cites the following deci- 
sions: Steel v. Kurtz, 28 Ohio St. 191; City of Chicago v. Major, 
18 Til. 349; Insurance Co. v. Hinman, 34 Barb. 410; Betsinger v. 
Chapman, 88 N. Y. 487; Haggerty v. Railroad Co., 31 N. J. Law, 
349, 350; Bream v. Brown, 5 Cold. 169; Trafford v. Express Co., 
8 Lea, 96. 
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But. one of these cases is directly in point. The two Ten- 
nessee cases arose under a statute which provided that the right 
of action of.a person injured by the wrongful act or omission of 
another should not abate by his death, but should survive to 
the personal representative of the deceased for the benefit of his 
widow or next of kin, and the supreme court of Tennessee held 
that the widower could maintain the action under this statute on 
the ground that the right of action was a chose in action of the 
wife while living; that the wife’s personal estate, including this 
right of action, vested in the husband before administration taken 
out, and that he was entitled to recover jure mariti. Trafford v. 
Express Co., 8 Lea, 111. 

In City of Chicago v. Major, supra, Haggerty v. Railroad Co., 
supra, and Bream v. Brown, supra, the decisions were that under 
statutes allowing a recovery of damages for the benefit of the 
widow and next of kin an action would lie for the negligent kill- 
-ing of one who left no widow,—as an infant or a wife. 

In Insurance Co. vy. Hinman, supra, the decision was that a 
statute authorizing an action against the next of kin for moneys 
of an estate wrongfully paid to them warranted an action against 
the widow where she had wrongfully received such a payment. 

In Betsinger v. Chapman, supra, it was held that where a 
widow was entitled to share in the distribution of an estate she 
could maintain an action under a statute which authorized a suit 
against executors or administrators under certain conditions for 
the recovery of legacies or distributive shares “by any legatee or 
by any of the next of kin entitled to share in the distribution of 
the estate.” 

It is evident that these cases are not in point. These deci- 
sions do not rest upon the legal or commonly accepted meaning 
of the term “next of kin,” but upon the modifications of its 
meaning, effected by the peculiar language of the various statutes 
considered. . 

In Steel v. Kurtz, 28 Ohio St. 191, however, the supreme court 
of Ohio determined this question in favor of the plaintiffs. The 
Ohio statute gave a right of action for the negligent killing of 
a person for the benefit of the widow and next of kin. The ques- 
tion was whether the husband was a beneficiary under the statute. 
The supreme court of Ohio declared that the statute was not 
ambiguous, but incomplete, and, in order to complete it, they 
held that the husband was the next of kin of his wife. 

On the other hand, in Dickins v. Railroad Co., 23 N. Y. 158, 160, 
under the New York statute, which provides that the amount to 
be recovered in this class of actions shall be for the “exclusive 
benefit of the widow and next of kin” of the deceased, the court 
of appeals of New York held in 1861 that the husband was not 
within the description of next of kin of his wife. Judge Denio, 
delivering the opinion of the court, said: 

“It is the pecuniary injury resulting to the wife and next of kin which is 


to be estimated; but the injury to the husband, when it is the wife whose 
death has been caused by the defendant’s act, is not spoken of as a ground 
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of damages. And the husband is not embraced within the description of next 
of kin of his wife. Husband and wife, as such, are not kin to each other in 
a legal sense, and the husband cannot take under a settlement limited to the 
next of kin of his wife. Watt v. Watt, 3 Ves. 244, and note (a) in Sumner’s 
edition; Garrick v. Lord Camden, 14 Ves. 372; 2 Kent, Comm. 136, (5th. Ed.)” 

This decision was affirmed in Drake v. Gilmore, 52 N. Y. 389, 
392. It was cited and approved by the supreme court of Tennes- 
see in Trafford v. Express Co., 8 Lea, 111, where that court said: 

“In the New York statute, the recovery, as we have seen, was compensation 
for the pecuniary injury to the widow and next of kin, not damages for the 
injury to the person killed, and it therefore followed logically that a husband 
had no interest in any recovery for the death of his wife until the law was 
changed so as expressly to include him. The same result would follow under 
our statute if the recovery was, either in whole or in part, as compensation 
for the injury to the widow and next of kin, to the extent of so much of the 
recovery.” 

In Haraden v. Larrabee, 113 Mass. 430, 431, Mr. Justice Gray, 
then chief justice of the supreme judicial court of Massachusetts, 
in considering a devise to “the next of kin” of a husband, “to 
those persons to whom the property would go provided” he “owned 
the property and died without issue and intestate,” thus laid down 
the rule for the definition of the term “next of kin.” He said: 

“The words ‘next of kin’ are limited in legal meaning, as in common use, 
to blood relations, and do not include a husband or a wife, unless ae 
companied by other words clearly manifesting a purpose to extend their 
signification; and the mere addition of a reference to the statute of dis- 


tributions is not sufficient. Withy v. Mangles, 4 Beav. 358, 10 Clark & F.. 215; 
2 Jarm. Wills, (8d Eng. Ed.) 96.” 


This rule commends itself to our judgment as sound and just. 

There are no other words in the Kansas statutes relating to this 
right of action that clearly manifest a purpose to extend the legal 
and commonly accepted meaning of the words “next of kin” Ac- 
cording to that meaning, the husband is not of the next of kin 
to his wife, nor the wife to the husband, because they are not 
blood relations; and the widower, Thomas McGill, was not a 
proper party to this action. 

There are many other errors assigned in this record, but, in 
view of the fact that the case must be retried, and that the evi- 
dence upon the second trial may vary materially from that now 
presented, it is unnecessary to consider them. The judgment be- 
low is reversed, with costs, and the cause remanded, with di- 
rections to grant a new trial. 





(57 Fed. 731, 6 U. S. App. 427.) 
BROWN et al. v. STILWELL & BIERCE MANUF'’G CO. 
(Circuit Court of Appeals, Sixth Circuit. February 7, 1893.) 
No. 41. 


1. PATENTS FOR INVENTIONS — NOVELTY — ANTICIPATION — LIVE-STEAM FEED- 
WATER HEATER AND PURIFIER 

Letters patent No. 274,048, issued March 18, 1883, to Edwin R. Stilwell, 

covers a live-steam feed-water heater and purifier connected with the 
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boiler by steam pipes, and having a series of pans vertically arranged 
above the filter, and a space or chamber above the pans and water inlet, 
connected to the steam dome by a pipe, so as to discharge the hurtful 
gases from the top of the purifier directly into the boiler, thus getting 
rid of them without reducing the steam pressure in the purifier or boiler. 
Held, that the gas-discharge pipe was a novel and operative device, and 
was not anticipated by the Hayes, Jeffrey & Schlacks patents of March 
30, 1880. 49 Fed. Rep. 738, affirmed. 


8, SaME—COMBINATION—INFRINGEMENT. 

The second claim of the patent is, in effect, a combination claim, cov- 
ering a live-steam purifier having pans placed on a filter, and a gas-escape 
pipe connected to the boiler, and is therefore not infringed by a purifier 
which is without pans vertically arranged over a filter, though it uses 
the other element, the gas-escape pipe. Rowell v. Lindsay, 5 Sup. Ct. 
Rep. 507, 113 U. S. 97, followed. 


8. SAME—CONSTRUCTION OF CLAIM. 

The first claim is for “a live-steam feed-water purifying or heating 
apparatus, D, connected to the boiler by means of water pipe, K, steam- 
feed pipes, L, and gas-escape pipe, M, substantially as set forth.” Held 
that, in view of the statement in the specifications that the gas-escape 
pipe will perform its office irrespective of the manner in which the puri- 
tier and heater is constructed, the claim should not be limited to the ex- 
act combination described, but will {include a combination of any live- 
steam purifier connected to the boiler by means of a water pipe and two 
steam pipes, as described. 


4. SameE—LIMITATION—INFRINGEMENT. 

The first claim is, however, limited by its terms and by the specifica- 
tions—which connect the gas pipe either with the dome of the boiler 
or “the steam space of the boiler”’—to a gas pipe connected directly with 
the boiler, and is not infringed by connecting the gas pipe to the steam 
pump, although by this connection the principle of operation may be the 
same. 49 Fed. Rep. 738, reversed. 


Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

In Equity. Suit by the Stilwell & Bierce Manufacturing Com- 
pany against $. N. Brown & Co. for infringement of a patent. 
There was a decree for complainant in the court below, (49 Fed. 
Rep. 738,) and defendant appeals. Reversed. 


Paul A. Staley, (Lysander Hill, of counsel,) for appellant. 
Wood & Boyd, for appellee. 


Before JACKSON and TAFT, Circuit Judges, and HAMMOND, 
District Judge. 


TAFT, Circuit Judge. This is an appeal from a decree of the 
circuit court for the southern district of Ohio, finding that the 
appellee, which was complainant below, the Stilwell & Bierce Man- 
ufacturing Company, is the owner by assignment of a valid patent 
issued to E. R. Stilwell for a live-steam feed-water heater and puri- 
fier, (letters patent 274,078, dated March 13, 1883,) and that the 
appellant and defendant below, S. N. Brown & Co., has infringed 
the same, and enjoining the appellant from further infringement. 
By stipulation, reference to a master was waived, and $150 was 
agreed upon as damages to be recovered by appellee if the decree 
is not reversed. — 

v.6c.c.A.—34 
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The appellee is a corporation engaged in the manufacture of 
steam machinery, and makes purifiers under the patent involved in 
this suit. The appellant does not manufacture purifiers, but is 
the user of the one claimed to be an infringement of appellee’s 
patent, which was purchased from the Hoppes Manufacturing Com- 
pany, another manufacturing company of Springfield, and a com- 
petitor of the appellee. 

The water available for use in steam boilers is frequently filled 
with impurities, which, after a constant use of the boiler for sev- 
eral days, clog it, and much interfere with its proper opera- 
tion. Among the impurities are sulphate of lime, sulphate 
of iron, and other incrusting substances, which form a scale 
in the boiler, difficult to remove. It becomes important, there- 
fore, to purify the water before it is introduced into the boiler, 
and the patent in suit is for a device to do this. If the water is 
much heated, it will deposit as a sediment the objec¥onable sub- 
stances. A well-known mode of heating the water has been to run 
it into a closed purifying chamber, where steam from the boiler is 
introduced. From this chamber the purified water runs into the 
boiler by force of gravity. The steam has generally been taken 
from the exhaust pipe of the engine, so that it comes into the 
purifier after it has done its main work. As the pressure of the 
exhaust steam is much less than that in the boiler, its heat is 
less, and is often not enough to purify water which holds a good 
deal of matter in solution. Several patents had been taken out 
before the one in suit, for taking the live steam direct from the 
boiler into the purifier, whereby the greater heat of the steam 
would more completely cleanse the water. But this plan did not 
work perfectly. The heating of the water not only deposited the -- 
solid impurities, but also released gases, which mingled with the 
steam, and materially reduced its quantity and its heating capac- 
ity. The problem then was to get rid of the gases. The objection 
to releasing them directly from the purifier into the air was that 
it would seriously affect the pressure of the steam in the puri- 
fier and in the boiler. To obviate these difficulties, the patentee 
of appellee’s patent, in addition to the ordinary live-steam pipe 
connection between the boiler and purifier, also connected the top 
of the purifier to the steam dome of the boiler with what he called 
a “gas-escape pipe,” on the theory that through the upper pipe the 
deleterious gases would find their way out of the purifier into the 
boiler dome, and thus allow the hot steam freely to circulate in 
the purifier. 

After this general statement, the purifier of the appellee may 
be described as a cylindrical shell with cast-iron heads. In the 
upper part is an overflow cup, G, into which the cold water is 
fed. Below this overflow cup are a number of trays, usually made 
of cast iron, through the bottom of which are openings to allow 
the water to flow down from one pan to the next lower. Below 
the pans, and filling up one side of the purifier, is a filtering cham- 
ber, J, with an entrance at the bottom. The purifier is connected 
with the boiler by pipes, M, L, and K. In operation, the water is 
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pumped in at P, flowing downward from the overflow cup, G, over the 
trays into the chamber, H, at the bottom, upward through the filter, J, 
and thence through the pipe, K, into the mud drum of the boiler, C. 
The steam enters the purifier from the boiler through the pipe, L, 
branched into the pipes L’ and L”. The pipe, M, connects the 
top part of the purifier with the steam dome of the boiler, B. In 
the words of the patent, “deleterious gases escaping from the water, 
as it is freed from impurities, rise into the space, (i. e. the top 
part of the purifier;) and as the steam is taken from the steam 
dome these gases pass through pipe, M, directly into the steam 
dome, without passing through the boiler.” The two claims of 
the patent are as follows: 

‘“(1) A live-steam feed-water purifying or heating apparatus, D, connected 
to the boiler by means of water pipe, K, steam-feed pipes, L, and gas-escape 
pipe, M, substantially as herein set forth. 

(2) A live-steam heater or feed-water purifier having a series of pans 
vertically above the filter, and a space or chamber above the pans, and 
water inlet connected to the steam dome by a pipe, so as to discharge the 
gases from the top of the purifier directly into the boiler, substantially as 
herein set forth.” 

It is very clear, and it is in fact conceded by counsel, that 
everything connected with the purifier of appellee below is old, 
except the gas-escape pipe, M. Every feature except the gas-es- 
cape pipe was included in a patent issued to the same patentee 
in 1867, and is now public property. 

The defenses are: First, invalidity of the patent for want of 
utility, novelty, and invention; and, second, noninfringement. 
The court below found all these defenses to be unsupported, and 
rendered a decree as above stated. 

Much evidence was introduced tending to show that the theory 
upon which the escape pipe is supposed by the appellee to carry 
the gases is unsound. The appellant’s experts testified that the 
condensation of the steam in the purifier, caused by heating the 
cold water, would so reduce the pressure of the steam there, com- 
pared with that of the boiler, as to produce a very rapid current of 
steam from the boiler into the purifier through both the steam pipe, 
L, and the gas-escape pipe, M, making it impossible for gases to be 
carried from the purifier to the boiler through either pipe. The 
theoretical evidence was supported by an experiment with one 
of the appellee’s purifiers. A tin curtain was lightly hung in each 
of the pipes, L and M, so that it would be affected by the light- 
est current of air or steam, and opposite the curtains in the pipes 
were inserted glass peep holes, permitting easy observation of the 
direction in which the curtains swung. It was established by half 
a dozen witnesses that when steam was up, and the engine was run- 
ning, the current in both pipes, at the same time, kept both cur- 
tains gyung in the direction of the purifier. The appellee’s ex- 
pert gave it as his opinion that the curtains would interfere with 
the action, circulation, and movement of the gases, and that it 
was therefore not a demonstration of the claim based on it. Ap- 
pellee’s expert made experiments of his own with complicated ap- 
paratus, the substance of which, shortly stated, was that he gath- 
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ered in a test tank a sample of the gases and steam from the top 
of the purifier, and by condensing the steam determined the rela- 
tive volumes of the steam and the gases, first when a single steam- 
pipe connection between the boiler and the purifier was open, 
and then when both steam-pipe connections were open. His cal- 
culations showed that the use of the second steam pipe much re- 
duced the relative volume of the gases as compared with the steam. 
It is difficult for a court to judge of the relative weight to be given 
to these two experiments, though it should be said that the sim- 
plicity of the first experiment, and the result, agreeing as it does 
with the ordinary rules of mechanics governing the effect of pres- 
sures, are rather more persuasive than the complicated experi- 
ments of the appellee’s expert. It may be, on the other hand, 
that the theory of pressures advanced on behalf of the appellant, 
by which a current is said to be created from the dome of the 
boiler towards the purifier, does not give sufficient weight to the 
difference between the pressure of the steam in the boiler itself 
and in the steam dome, caused by the fact that the steam is con- 
stantly being drawn from the steam dome through the main steam 
pipe to run the engine. This may not only reduce the pressure in 
the dome, but may also create a current of steam from the dome, 
which will exert an influence in the top of the purifier to carry 
the gases with it towards the engine. The evidence is conflict- 
ing as to the practical working of the appellee’s purifier in keep- 
ing the boiler free from scale or other impurities. On the whole, 
the question is such a doubtful one that we are not disposed to 
differ from the finding of the court below on this point that the 
device is operative. 

Nor do we differ with the court below as to the novelty of the 
invention. It does appear that in the patent of Hayes, Jeffrey 
& Schlacks, patented March 30, 1880, there is described a feed- 
water purifier for boilers, which is connected to the boiler by two 
pipes, through which steam would reach the purifier. The puri- 
fier, however, is very different from the one in suit. It is situated 
inside of the dome of the boiler. The steam pipes, connecting 
the purifier with the steam space of the boiler, are referred to as 
“one or more pipes;” and the two pipes, when used, are evidently 
not intended by the patentee to produce a circulation and release 
of gases, but rather to double the supply of steam to the purifier. 
The patent is never shown to have been put into operation. and 
the device is so small, as compared with the boiler, and so ob- 
viously without other devices necessary in a successful purifier, 
that we do not think it can be relied upon as an anticipation of 
the gas-escape pipe, M, in the patent we are considering, if that 
pipe in fact operates as gas-escape pipe. The other devices are 
much less like the patent of appellee than the one we have de- 
scribed. 

Nor do we think there is any want of invention in supplying 
a gas-escape pipe, if it does the work claimed for it. 

The remaining question is as to infringement. The appellant 
is not the manufacturer of the device claimed to be an infringe 
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ment. It purchased its purifier from the Hoppes Manufacturing 
Company. As manufactured and furnished to defendant, the puri- 
fier contained only one steam-pipe connection between the boiler 
and the purifier. The pans in the purifier made by the Hoppes 
Company are arranged somewhat differently from those of the ap- 
pellee, and are said to be more efficient in removing the impuri- 
ties from the water by adopting what counsel call the “stalactite 
principle.” They are so made and placed that the hot water, after 
it has deposited a sediment of impurities inside the pan, over- 
flows and runs under the bottom of the pan towards its middle, 
and then falls to the pan below. The result is an incrustation on 
the bottom of each pan. The pans are thus made under a patent 
issued to John J. Hoppes. After the appellant had used the puri- 
fier for a short time, complaint was made to the Hoppes Company 
that it did not do the work for which it was sold. On the supposi- 
tion that not enough steam was furnished by the boiler through 
the connecting steam pipe to the purifier. an additional steam- 
pipe connection was made between the boiler and the purifier. 
This did not increase materially the proper deposit of scale and 
other impurities in the purifier, and after five months’ use the 
second boiler connection was cut off, and for that Hoppes, of the 
Hoppes Company, substituted a pipe from the top of the purifier 
to the steam pump. This was the only pipe furnishing steam to 
the pump. The effect of the change was to make the purifier a 
part of the pipe connecting the boiler and the steam pump. The 
evidence is that after the change the deposit of impurities was 
improved, thongh the feeding of the water to the boilers continued 
to be imperfect. The cause of the latter trouble was found to 
be a structural defect in the boilers themselves, and new boilers 
were put in. 

The double steam-pipe connection between the boiler and the 
purifier, which was maintained for a few months only, is not relied 
on as an infringement of the patent, and was not the basis upon 
which damages were awarded to the complainant. The real issue in 
the case is between the Hoppes Company and the appellee, as to 
whether a live-steam purifier, which uses a gas-escape pipe con- 
nected to the steam pump, is an infringement of appellee’s patent. 
On that issue the court below found for the appellee. If this find- 
ing cannot be sustained, the decree must be reversed. 

The patentee, in his specifications, says: 

“One object of my invention is to connect the top of the heater or purifier 


with the top of the boiler or steam dome by a pipe, so as to allow the 
direct escape of gases gencrated in the heater.” 

Again: 

“L” represents a branch steam pipe, admitting steam at or near the 
bottom of the series of shelves, which passes up over the pans in the op- 
posite direction to the course of the water. By employing pipes, L’, L”, of 
large area, say of two to four inches in diameter, the water in the purifier 
is kept at or near the same temperature as that in the boiler, and the space 
above overflow, G, forms in fact a part of the steam dome of the boiler. 
As a consequence, deleterious gases escaping from the water as it is being 
freed from impurities rise into the space, and, as steam is taken from the 
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steam dome, these gases pass through pipe, M, directly into the steam 
dome, without passing through the boiler.” : 


And again: 


“The principal features of my invention, which consists in connecting the 
top of the heater with the steam dome of the boiler, or with the steam 
space of the boiler, can be employed with a combined heater and purifier, 
or with either a heater or purifier. Thus this escape pipe would perform 
its office irrespective of the manner in which the heater would be con- 
structed. For instance, either the shelf or the filter might be removed, so 
long as the feed water was heated by a current of live steam in a vessel 
directly connected to the boiler itself. The-escape pipe, M, can be ad- 
vantageously used in such construction, which is embraced in the frst 
clause of the claims herein.” 


And the claims, to state them again for the sake of clearness, are: 


(1) A live-steam feed-water purifying or heating apparatus, D, connected 
to the boiler by means of water pipe, K, steam-feed pipes, L, and gas-escape 
pipe, M, substantially as herein set forth.” 

‘(2) A live-steam heater or feed-water purifier having a series of pans 
vertically above the filter, and a space or chamber above the pans, and 
water inlet connected to the steam dome by a pipe, so as to discharge gases 
from the top of the purifier directly into the boiler, substantially as herein 
set forth.’ 


It is to be observed that these are, in effect, combination claims. 
The second claim covers a live-steam purifier having pans placed on 
a filter, and a gas-escape pipe connected to the steam dome of the 
boiler. This claim is not infringed by appellant’s purifier, which is 
without pans vertically arranged over a filter. Appellant uses no 
filter. It is well settled that the omission in the alleged infringing 
device, of an element named in a combination claim of a patent 
said to be infringed, is a complete defense to the charge of infringe 
ment. Rowell v. Lindsay, 113 U. 8. 97, 5 Sup. Ct. Rep. 507. 

The first claim, however, in view of the statement in the specifi- 
cation that the gas-escape pipe will perform its office irrespective 
of the manner in which the purifier and heater is constructed, 
ought not to be limited to a combination of the heater and purifier 
exactly as described in the patent with the other parts named, but 
will include a combination of any live-steam purifier connected to 
the boiler by means of a water pipe and two steam pipes, as de 
scribed. Now, appellant’s device is a live-steam purifier, and if it 
is connected to the boiler by three pipes, as described in the first 
claim, it is an infringement of the claim. It has the water pipe, K, 
and the steam pipe, L. Some point is made that the description of 
the claim uses the plural, “the steam pipes, L.” This probably 
refers to the fact that the pipe, L, enters the boiler by two branches. 
The appellant does not branch the pipe, L. It is contended that 
the use of a single pipe without branches for introducing the steam 
is an omission of an important element of the combination claimed, 
because this division of the pipe, L, into branches is mentioned 
in the specification as bringing about a more effective distribution 
of the hot steam over the water surface in the purifier. We do not 
decide this question, because the decree must be reversed on another 
and more satisfactory ground. 
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In our opinion, the gas-escape pipe of appellant is not covered by 
the gas-escape pipe claimed in the patent of appellee. The speci- 
fications connect the gas pipe, M, either with the dome of the boiler 
or the steam space of the boiler. “The steam space of the boiler” 
is any place within the shell of the boiler where steam is, and it 
does not include the steam space inside the pipes which lead from 
.the boiler. The ordinary meaning of the phrase would have this 
limitation, and it is very clear from the evidence of the expert called 
by the appellee below that he understands the words in this sense. 
Moreover, the first claim describes the purifier as “connected to the 
boiler by means of * * * gas-escape pipe, M.” The purpose of 
connecting the gas-escape pipe with the boiler was to make the 
purifier as much as possible a part of the boiler. As is apparent 
from statement of appellee itself, hereafter quoted, the idea of the 
inventor was not only to produce circulation of the gases, but to 
produce as near as possible an equilibrium between the purifier 
and the boiler. A connection with pipes leading away from the 
boiler would not serve so well to maintain the equilibrium. We 
are forced to the conclusion that the inventor, in drawing his speci- 
fications and claims, did not intend to cover anything bu: a pipe 
connecting the top of the purifier with the steam dome or other part 
of the boiler. 

We are confirmed in this opinion by the history of the case. The 
patent in suit was issued in 1883. In 1884 a patent was issued to 
J. H. Berkshire for a live-steam feed-water heater and purifier con- 
nected to the boiler by a water pipe, K, and a steam pipe, L, while 
a gas-escape pipe, M, connected the top of the purifier with the pipe, 
M, leading from the boiler to the engine, or with any other circulat- 
ing pipe. The Hoppes Company own the Berkshire patent. Au- 
gust 12, 1890, a patent was issued to Ralph B. Day for a live-steam 
purifier, with a gas-escape pipe connecting the top of the purifier 
directly with the steam pump,—the exact device used by the ap- 
pellant. The Day patent was assigned to the appellee, and was 
originally set up in the bill of complaint in this case. J. J. Hoppes 
instituted interference proceedings in the patent office against the 
Day patent, based on an application for a patent which he had 
made for the same device in 1888, and the controversy resulted in 
Hoppes’ favor. A patent was issued to him for his device August 
4,1891. After this the appellee dismissed that part of its bill which 
alleged infringement of the Day patent. In the competition be- 
tween the appellee and the Hoppes Company, in the sale of live- 
steam purifiers the former published the following caution to the 
trade in 1890: 


“Caution. We offer a word of caution to all intending purchasers of live- 
steam purifiers. We were the first to place on the market a practical live- 
steam purifier. In our experiments we discovered that two steam con- 
nections between the purifier and the boiler were necessary in order to ob- 
tain a perfect equilibrium of pressure between the two vessels, and perfect 
circulation, both of which are absolutely necessary to prevent the accumula- 
tion of dangerous and deleterious gases in the purifier, and to insure a 
regular and uniform feed from the purifier to the boiler. The patents granted 
to our Mr. Stilwell broadly cover the two steam connections with the boiler. 
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When our would-be competitors put their purifiers into actual use, they also 
discovered the necessity above referred to. With the pressure of this 
necessity upon one hand, and the Stilwell patent confronting them upon the 
other hand, they have sought to escape the dilemma in which they were 
thus placed by suggesting to their customers that the necessary relief could 
be obtained by carrying steam from the purifier to the steam pump, or 
some other machine, and in that manner getting up the necessary circula- 
tion. The desired end is in this way partially accomplished, and the per- 
formance of the purifier rendered much more satisfactory; but, unfortunately 
for them, the arrangement indicated is broadly covered by a patent issued 
to R. B. Day, and which has been assigned to us. We do not indulge in 
threats, but we shall insist on our patented rights being respected.” 


It would seem to be clear from this that the appellee, even at 
so late a day, and after the very controversy here involved was 
mooted, conceded that the Stilwell patent covered only the con- 
nection of the escape pipe with the boiler, and that the Hoppes 
Company (which is the competitor referred to) did not infringe 
that arrangement by connecting the escape pipe with the steam 
pump. In appellee’s view it was the Day patent, and not the 
Stilwell patent, which the steam-pump connection infringed. As 
we have seen, the Day patent proved invalid, and now complain- 
ant seeks to broaden the claims of the Stilwell patent beyond 
what was intended or expressed by the patentee, and beyond what, 
until the Day patent failed, the appellee ever asserted. 

It has been said by counsel at the bar that theories do not con- 
trol the decision in patent cases; that it is facts and results which 
are all-important. This is true in the sense that if a man describes 
in his specifications a machine by which to get a certain result 
so that any one skilled in the art can reproduce the machine and 
the result, he cannot be deprived of his exclusive right in the ma- 
chine by a demonstration that his theory, stated in the patent, 
of the causes producing the result, is untrue. But a correct and 
certain knowledge of the principle by which the result is reached 
will often enable the patentee, or his solicitor, to cover, with 
general words, many different devices in which it may be applied. 
If he fails to use broad enough language to do so, then one of two 
things is true: either that he does not fully understand the true 
principle, and the other devices are not part of his real invention, or 
else, knowing the principle, and its possible wider application, he 
has chosen to limit his claim for a monopoly to one particularly 
described device, and has abandoned the others to the public. 
Whichever horn of the dilemma he chooses, the court has no 
power to broaden the claims. In the case at bar, therefore, even 
if the connection of the gas-escape pipe with the steam pump 
is only another and similar device for the application of the same 
principle which is embodied in the Stilwell patent ia suit, as con- 
tended by counsel for appellee, the patentee did not cover that 
device in his patent, for he limited his claim and specification to 
a connection with the steam dome of the boiler, or some other 
part of the boiler; and a connection with the steam pump is not 
a connection with the steam dome or the steam space of the boiler. 
They may now appear to be equivalent, but they were not known 
to be such when appellee’s patent was issued, and the patentee 
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did not mention them as such in his specifications. The doc- 
trine of equivalents, therefore, does not aid the appellee. Rowell 
vy. Lindsay, 113 U. 8. 97, 5 Sup. Ct. Rep. 507. 

As the patentee has expressly limited himself to a connection 
with the boiler, he has given to the defendant below, and to the 
world, so far as he is concerned, the right to make the connection 
at any point outside the boiler and the steam dome, without in- 
fringing his patent. This rule in the construction of patents is 
so well established as hardly to need authority. One of the lead- 
ing cases is that of Keystone Bridge Co. v. Phoenix Iron Co. 
95 U. S. 274. In that case the patentee claimed an invention for 
wide and thin drilled eye bars applied on edge for use in the lower 
chords of iron truss bridges. The alleged infringement was round 
or cylindrical bars, flattened or drilled at the eye for the same use. 
It was held that, as the patentee had specified wide and thin bars 
in his claim, he was limited to that description, although the same 
function was performed by the alleged infringing devices. Mr. 
Justice Bradley said, (page 278:) 


“When a claim is so explicit, the courts cannot alter or enlarge it. If the 
patentees have not claimed the whole of their invention, and the omission 
has been the result of inadvertence, they should have sought to correct the 
error by a surrender of their patent, and an application for a reissue. They 
cannot expect the courts to wade through the history of the art, and spell 
out what they might have claimed, but have not claimed. Since the act 
of 1836 the patent laws require that an applicant for a patent shall not only, 
by a specification in writing, fully explain his invention, but that he ‘shall 
particularly specify and point out the part, improvement, or combination 
which he claims as his own invention or discovery.’ This provision was- 
inserted in the law for the purpose of relieving the courts of the duty of 
ascertaining the exact invention of the patentee by inference and conjecture, 
derived from a laborious examination of previous inventions, and a com- 
parison thereof with that claimed by him. This duty is now cast upon the 
patent office. There his claim is, or is supposed to be, examined, 
scrutinized, limited, and made to conform to what he is entitled to. 
If the office refuses to allow him all that he asks, he has an appeal. 
But the courts have no right to enlarge a patent beyond the scope of 
its claim as allowed by the patent office, or the appellate tribunal to 
which contested applications are referred. When the terms of a claim 
in a patent are clear and distinct, (as they always should be,) the 
patentee, in a suit brought upon the patent, is bound by it. Merrill v. 
Yeomans, 94 U. S. 568. He can claim nothing beyond it. But the defend- 
ant may at all times, under proper pleadings, resort to prior use and the 
general history of the art to assail the validity of a patent, or to restrain its 
construction. The door is then opened to the plaintiff to resort to the same 
kind of evidence in rebuttal; but he can never go beyond his claim. As 
patents are procured ex parte, the public is not bound by them, but the 
patentees are. And the latter cannot show their invention is broader than 
the terms of their claim; or, if broader, they must be held to have sur- 
rendered the surplus to the public.” 


See, also, Harris v. Allen, 15 Fed. Rep. 106; Manufacturing 
Co. v. Rosenstock, 30 Fed. Rep. 67; Smith v. Putnam, 45 Fed. Rep. 
202; Otley v. Watkins, 36 Fed. Rep. 323; Burns v. Meyer, 100 U. 
S. 671; Klein v. Russell, 19 Wall. 433. 

But it is said this is a pioneer patent, one which constitutes a 
decided step in the art, and that as such the courts should be 
liberal in construing it to cover what the patentee really invented. 
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In our opinion, all the patentee really invented was the gas-escape 
pipe connection with the boiler. There is nothing to show in his 
specifications or in the evidence that he had in mind, as feasible, 
the connection which was made in the Day or the Hoppes patent 
with the steam pump. And even if there were, the words the 
patentee used in his claim are too plain to admit of construction. 
He set limits to his monopoly in language the effect of which no 
liberality in construction can avoid. 

We must therefore reverse the decree, with instructions to dis- 
miss the bill. 


On Petition for Rehearing. 
(October 2, 1893.) 


A motion for rehearing has been made in this case. The chief 
‘argument for the motion is based on the fact which the record 
discloses, that a short time after the issuance of the Stilwell pat- 
ent the appellee erected a purifier for the Dayton Manufacturing 
Company’s works, in which the gas-escape pipe was connected not 
with the steam dome, but with a live-steam pipe, near its boiler 
outlet, which supplied the steam-heating apparatus and the feed 
pump. This tends to weaken the conclusion of fact reached in 
the foregoing opinion that Stilwell, when he obtained his patent, 
did not know that anything but a connection with the boiler di- 
rect would accomplish his purpose; but we cannot see how it 
affects the reasoning and result reached in the opinion, which 
are based on the language of claim,—one which excludes from the 
monopoly of the patent anything but a connection with the steam 
space of the boiler. Even if we were to concede that a connec- 
tion with a live-steam pipe near its boiler outlet was a connec- 
tion with the steam space of the boiler, it is to be noted that 
the escape pipe of appellant does not connect with the boiler or 
any outlet from the boiler. It is an outlet of the purifier away 
from the boiler. It is true that it connects with a steam-using 
device, but it furnishes the steam to this device itself. In other 
words, the purifier, with its single boiler connection and the es- 
cape pipe to the feed pump, makes a single live-steam connec- 
tion between the boiler and the feed pump. This is a different 
device from that described in the patent, and no construction of 
the language of the latter can bring the former within it. 

Before closing, reference should be made to the averment of 
the original bill filed by appellee in this action in reference to 
the Day patent, which, as has been said, was identical with the 
device used by appellant: 


“And your orator further complains and says, on information and belief, 
that heretofore, and before the 9th day of June, 1890, Ralph B. Day, of 
Mansfield, Ohio, was the original and first inventor of a certain new and useful 
improvement in live-steam purifiers, fully described in the letters patent herein- 
after mentioned, and which had not been known or used by others in this 
country, and not patented or described in any printed publication in this or 
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any other country, before his invention or discovery thereof, and not in public 
ne $ on sale for more than two years prior to his application for a patent 
erefor.” 


This averment does not work an estoppel against the appellee 
and complainant below, for when the interference proceedings 
between Day and Hoppes resulted in the issuance of Hoppes’ pat- 
ent, and the consequent defeat of Day, the averment was with- 
drawn in an amended bill; but it has much probative force to 
show that the complainant below did regard the Day device as 
different from that patented to Stilwell, and owned by it. This, 
too, is the only effect of the circular referred to in the opinion. 
Counsel for appellee seem to think that the court has treated the 
circular as an estoppel. In this they are mistaken. Reference 
was made to it as evidence of the construction given to its own 
patent by the complainant below. 

The motion for a rehearing is denied. 





(57 Fed. 753, — U. S. App. —.) 

CENTRAL TRUST CO. OF NEW YORK ~v. BRIDGES et al 
McBEE et al. v. CENTRAL TRUST CO. OF NEW YORK. 
(Circuit Court of Appeals, Sixth Circuit. August 1, 1893.) 
No. 88. 


1, Cine ore OURTe=Y URISDICTION—CITIZENSHIP—RAILROAD RECEIVERS—ANCIL- 
LARY BILL. 

Where a suit is pending in a federal court for the appointment of a 
receiver and the foreclosure of a railroad mortgage, the court will take 
jurisdiction, without regard to the citizenship of the parties, of another bill 
filed by lien claimants, since their right to enforce their liens in the state 
court will be cut off when the federal court takes possession of the prop- 
erty; and their suit may be regarded as in substance an ancillary bill. 


2. RarLroap COMPANIES—CONTRACTORS’ LIENS. 

Under the Tennessee statute of March 29, 1883, relating to railroad con- 
tractors’ liens, the contractor must deal directly with the company in order 
to secure a lien for his work and material; or, if a subcontractor, he can 
have no lien unless he serves notice on the railroad company of the prin- 
cipal contractor’s failure to pay him, and unless, at the time of such notice, 
the company shall owe money to the principal on the contract which the 
subcontractor has helped to perform; and the lien is limited to the amount 
so due the principal contractor. 


8. SamE—CoNSTRUCTION OF CONTRACTS—SUBCONTRACTORS. 

The fact that one who makes a construction contract with a railroad 
company is its principal stockholder, and dominates and controls its action, 
does not render him an agent of the company, so as to make his individual 
subcontracts in law the contracts of the company, when neither he nor 
the company hold out to the subcontractors the existence of any such 
agency, or, as between themselves, had any intention of establishing such 
agency. 

4 Same. 

While construction contracts made by a dominating stockholder with a 
railroad company for his own benefit are looked upon with suspicion, and 
frequently condemned by the courts when drawn in question by other 
stockholders, bondholders, or by the corporation itself, yet their legal ex- 
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istence cannot be questioned by third persons who are not injured thereby, 
as in the case of subcontractors who dealt with the contractor in his in- 
dividual character. 


5. SAME—VENDOR’s LIEN—CONVEYANCE OF RIGHT OF WAY. 


Persons who convey a right of way in Tennessee directly to a raflroad 
company are entitled to a lien for the purchase price prior to that of the 
mortgage bonds of the company. 


6. SamME—CONSTRUCTION CONTRACT—FRAUDULENT JUDGMENT. 


The domigant stockholder in a railroad company, having made a con- 
struction contract with the company in his individual character, failed to 
pay his subcontractors. Thereafter, in order to give to the subcontractors 
and material men a lien on the road under the Tennessee statute of 
March 29, 1883, their representatives, acting with the principal contractor, 
and by means of his control over the board of directors, obtained an ac- 
knowledgment on the minutes of the company of an amount still due 
him, vastly more than was really due him, and more than sufficient to 
cover all the claims. The contractor sued for this amount in a state court, 
and the company’s attorney consented to a judgment therefor. Hed, that 
this judgment was fraudulent as against persons injured thereby, and was 
of no evidential force when the claim was contested by holders of prior 
mortguge bonds of the company in a foreclosure suit in a federal court. 


7%. SAME—RAILROAD MORTGAGES —VALIDITY. 


Two railroads, owned by companies A. and B., were constructed to form 
one line, and as a common enterprise, the controlling interest in the stock 
of each being held by the same parties. Company B. agreed with the 
contractor who built its road to pay him in mortgage bonds at a fixed 
rate per mile. The bonds actually delivered to and sold by him were, 
however, issued by company A., but company B. gave a mortgage on its 
road to secure them. Held, that the persons acquiring these bonds had an 
equitable mortgage on the road, such as would entitle them to contest a 
fraudulent judgment which gave to subcontractors fictitious liens on the 
road. 


8. SamME—RIGHTsS OF SUBCONTRACTORS—FRAUDULENT CONVEYANCES. 


The subcontractors could not object to the mortgage on the ground that 
it was given by the railroad when insolvent, and was therefore void under 
the Tennessee law; for, if they had any claim at all against the company, 
their claim was a lien prior to the mortgage, and, if they had no claim 
against the company, but only against the principal contractor, then they 
had no interest in any disposition the company might make of its prop- 
erty. 


9. SAME—RIGHTS OF GENERAL CREDITORS. 


10. 


11. 


A general creditor, whose claim came into existence subsequent to the 
execution of the mortgage, could not object thereto on the ground of an 
unlawful preference. 

SAME— RAILROAD MORTGAGES—LABOR AND MATERIAL C1.ArMS. 

The Tennessee statute of 1877, (chapter 72, p. 92,) providing that no rail- 
road company shall have power to execute any mortgage or other lien 
which shall be valid as against judgments for work and labor done or 
timbers furnished, etc., applies only when the labor and materials are 
furnished in such manner that the railroad company would be liable to pay 
the contractor or material man for them, and not when they are furnished 
to a principal contractor in his individual capacity, without establishing 
a lien in the manner prescribed by the Tennessee statute of March 29, 1883; 
and if, in the latter case, judgments are nevertheless fraudulently obtained 
against the company, the statute will not prevent a court of equity from 
disregarding them. 

SAME. 

The fact that the money obtained on a draft given by a railroad com- 
pany to its principal contractor for construction of its road was used by 
him to pay for labor and material will not create a labor or material man’s 
lien on the railroad in favor of the holder of the draft. it having never 
been paid. 
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Appeals from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

In Equity. Suit by the Central Trust Company of New York 
to foreclose a mortgage given by the Marietta & North Georgia 
Railway Company. A subsequent suit was brought in the same 
court by the firm of McBee & Co. and others, seeking to restrain 
the prosecution of the foreclosure suit and of other claims against 
the same property, on which they claimed liens, and praying for 
a sale and payment of their claims from the proceeds. The two 
suits were consolidated, and all creditors were directed to file their 
claims in ‘the cause. A motion by the Central Trust Company 
to dismiss the bill of McBee & Co. for want of jurisdiction was 
denied. 48 Fed. Rep. 243. Various lien claimants filed inter- 
vening petitions. A decree was made for a sale and distribution of 
the proceeds. The Central Trust Company appeals from so much 
of the decree as postponed the lien of the mortgage to claims for 
construction of the railroad. Cross appeals were taken by lien 
claimants whose liens were postponed to the mortgage. Decree 
reversed on complainants’ appeal, and cross appeals dismissed. 

Statement by TAFT, Circuit Judge: 


These are cross appeals from a decree of the circuit court for the eastern 
district of Tennessee. The decree ordered the sale of a railroad, and es- 
tablished, marshaled, and adjudged priority between the liens thereon. The 
railroad sold, known ax the Knoxville Southern, runs south from Knoxville 
90 miles to the North Carolina Ine, and is a part of the line of the Marietta 
& North Georgia Kailroad Company, a consolidated railway corporation of 
‘Georgia and Tennessee. The main controversy in the court below was be- 
tween the holders of certain mortgage bonds, represented by the Central 
Trust Company of New York, as trustee under the mortgage, and 50 or more 
contractors, material men, and others, who had assisted in the construction 
of the railway. The litigation began in January, 1891, when the Central Trust 
‘Company of New York filed a bill of complaint against the Marietta & North 
Georgia Railway Company, alleged to be a corporation created by and ex- 
isting under the laws of Georgia and North Carolina, having a railway and 
owning property and having a place of business in Tennessee, and in the 
eastern district of Tennessee. The bill sought to foreclose a mortgage given by 
the Marietta & North Georgia Railway Company in January, 1887, to secure 
bunds issued on its line of railway constructed and.to be constructed in 
Georgia, North Carolina, and Tennessee. The bill recited that a similar bill 
had been filed in the northern district of Georgia to foreclose the part of the 
road which lay in that district. 

Several days later, in the same month, McBee & Co., a firm composed 
of citizens of the state of North Carolina; Wilson, a citizen of North Carolina; 
and Burgin, also a citizen of the same state,—filed their bill in the same court 
against the Knoxville Southern Railway Company, a body corporate under 
and by virtue of the laws of Tennessee; against Eager, a citizen of Massa- 
chusetts; and against a number of lien claimants, residents of Tennessee; 
against the Marietta & North Georgia Railway Company, alleged to be a cor- 
poration under the laws of Georgia; the Central Trust Company of New 
York, and others, none of whom was a resident of Tennessee,—in which they 
set up mechanics’ liens for claims amounting in the aggregate to about $25,- 
000. They averred that many of the named defendants asserted some interest 
as subcontractors under George R. Eager, principal contractor, or otherwise, 
against said Knoxville Southern Railroad; that the said railroad company was 
insolvent, and that the property was in danger of wasting by reason of 
many suits brought for the enforcement of liens; referred to the bill above 
described as already filed by the Central Trust Company; averred the execu- 
tion of a mortgage by the Knoxville Southern in July, 1890, after the debts 
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due the complainant and some of the defendants were contracted, to secure 
the bonds sued on in the suit of the Central Trust Company; attacked tbe 
mortgage as illegal and a fraud in so far as it attempted to create a mortgage 
prior or equal to the lien of complainants, and made similar allegations with 
reference to a subsequent consolidation of the Knoxville Southern Raflroad 
Cumpany and the Marietta & North Georgia Railway Company. The prayer was 
for a receiver; for an injunction against all the defendants from prosecuting 
claims to execution against the Knoxville Southern Road and a wasting of 
its property thereby, and especially against the Central Trust Company’s 
prosecution of its bill of foreclosure; for the determining of the amounts due 
the several creditors therein set forth. as well as those who might become 
parties to the bill; for a decree declaring the pretended consolidation of the 
two roads and the mortgage of 1890, so far as it affected the rights of lien 
creditors, nullitiea; and for c decree that the road be sold, and out of the 
preceeds the complainants aud other lien claimants be paid their claims. 

It wus ordered that these two causes be consolidated on the hearing of a 
-Yrotion for a receiver. A receiver was subsequently appointed. The bill of 
McBee & Co. was ordered to be treated as an insolvent bill, and all the cred- 
itors of the Knoxville Southern or George R. Eager were directed to file their 
claims in the cause. Creditors who had already commenced suit in the state 
courts were permitted to prosecute their suits to judgment, should they so 
desire, and no further; and the transcripts of judgments thus obtained were 
directed to be filed as evidence of their claims in the circuit court. 

Snbsequently the Central Trust Company filed an amended bill, in which it 
 Statel that the defendant corporation named in its bill was formed by the 
consolidation of the Marietta & North Georgia Railway Company, duly 
chartered under the laws of Georgia, and the Knoxville Southern Railway 
Company, a corporation duly chartered under the laws of Tennessee, and 
set out at length the mileage of the defendant corporation, including that of 
both roads, and prayed as in Its bill. 

Subsequently the Knoxville Southern Railway Company, the Central Trust 
Company, and the Marietta & North Georgia Railway Company all answered 
the bill of McBee & Co., in which they denied that the Knoxville Southern 
Railway Company was indebted to McBee & Co., denied that the complainants 
had any lien against the company, and averred that none of the lien claimants 
made defendants in the bill had a len prior to that of the Central Trust 
Company. Thereafter the Central Trust Company moved to dismiss the peti- 
tion of McBee & Co. for want of jurisdiction, on the ground that when the 
parties in interest were arranged as parties plaintiff and parties defendant, 
according to their interest in the controversy, there would be found among 
the plaintiffs citizens of Tennessee, and among the defendants also a citizen 
of Tennessee, the Knoxville Southern Railway Company. This motion to dis- 
miss was overruled. 

The lien chimants all cume in and filed intervening petitions setting up 
claims against the Knoxville Southern Railway as garnishee, and Eager as 
principal contractor, in which form their claims had generally been reduced 
to judgments in the state courts; but afterwards, by amendments, they stated 
their claims to be against the Knoxville Southern Railway Company as prin- 
cipal debtor. lager. as principal contractor, filed a claim against the Knox. 
ville Southern Railroad for something more than $370,000, and for a lien for 
work done and material furnished, and set up a judgment in the state court 
of Tennessee for this amount against that company. The answers of the 
Central Trust Company to all these petitions denied any indebtedness due 
from the Knoxville Southern Railroad to the petitioners, or any lien there- 
for. The case was referred to a master to take the testimony, to consider the 
issues, and report upon the claims of all the parties. 

The master heard much evidence on the numerous issues raised by the 
pleadings. He found that the lien claimants, all of them, had made their con- 
tracts with Eager as principal contractor, and not with the Knoxville Southern 
Railroad Company; that nothing was due from the railroad company to 
Hager on his contract for its construction, but that everything due had been 
paid; that the judgment in his favor against the company was fraudulently 
and collusively obtained, and not binding on the Central Trust Company; 
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that the lten claimants were not, therefore, entitled to any lien as subcon- 
tractors under the railroad lien law of Tennessee of 1883. But he found that 
Eager was the principal stockholder of the Knoxville Southern Railroad 
Comyan;; that the directors were his tools, quick to do his bidding, and that, 
although tbe forms of a separate corporate existence were maintained, Eager 
was so far the company that the contracts of the lien claimants with Eager 
as principal contractor were in fact with Eager as the agent of the company, 
an undisclosed principal, and therefore directly with the company; that 
the lien claimants were entitled, therefore, to claim as principal contractors, 
and to assert liens as such; that the Central Trust Company mortgage was an 
equitable lien on the road subordinate to all liens for construction, work, or: 
mi:terials; that certain other lien claimants—as, for instance, banks which had 
advanced money to contractors and others—did not come within the statute,. 
and must be postponed as general creditors of the railroad company. The 
circuit court confirmed the master’s report, and ordered the road sold, and the 
proceeds distributed as therein directed. A decree for sale pro confesso had 
already been entered in favor of the Central Trust Company, on its mortgage, 
against the Knoxville Southern Railroad Company and the Marietta & North 
Georgia Railrond Company. The Central Trust Company appeals from the- 
decree postponing its lien to any claim for construction. The lien claimants: 
who were postponed by the decree to the mortgage debt, as general creditors, 
filed cross appeals. 

The questions raised by the parties can hardly be understood without x 
somewhat detailed description of the construction of the Knoxville Southern 
road and of the Marietta & North Georgia Railroad, of which the Knoxville 
Southern road subsequently became a part. The first Marietta & North 
Georgia Railroad Company was a corporation of Georgia, and owned and’ 
operated a narrow-gauge road, 20 miles in length, from Marietta. In 1881 
it became consolidated with the Georgia & North Carolina Railway, of North 
Carolina, under the name of the Marietta & North Georgia Railroad Com- 
pany, and the narrow-gauge line was extended to Murphy, N. C. George R. 
Eager, a railroad contractor, whose home was in Massachusetts, acquired an 
interest in the second Marietta & North Georgia Railroad Company. As the- 
president and principal stockholder of the North Georgia Construction Com- 
pany, a corporation of New Hampshire, and also as an individual, Eager made 
contracts with the Marietta & North Georgia Railroad Company for widen-. 
ing the road to a standard gauge, and incrensed his stock and interest in the 
company, so that he soon secured a controlling interest. The plan of Eager 
and others interested in the Marietta & North Georgia Railroad Company was 
to extend the line of its road to Knoxville, Tenn., by way of Murphy, N. C. 
Accordingly, in January, 1887, the Marietta & North Georgia Railroad Com- 
pany executed a mortgage to the Central Trust Company of New York to se- 
cure bonds to be issued at the rate of $16,000 a mile upon its road in Georgia, 
and at the rate of $20,000 per mile upon an extension of its road from Murphy,,. 
N. C., to Knoxville, to be thereafter constructed. The $16,000 a mile on the 
Georgia & North Carolina part of the line was to be used to take up about 
$1,200,000 of old indebtedness thereon, and to improve and continue its con- 
struction. The grant in the mortgage was of “all the corporate property and’ 
franchises of said railway, all and singular, the railway of said company, 
now completed or hereafter to be completed, extending from Marietta, in 
Cobb county, Georgia, southerly to the city of Atlanta, Fulton county, in said 
state of Georgia: also a branch line extending southwesterly from said Mari- 
ett: to a junction with the Georgia Pacific or the East Tennessee, Virginia and 
Georgia Railway at or near Austell, in said Cobb county; also extending 
northerly fron: said Marietta, through the counties of Cobb, Cherokee, Pickens, 
Gilmer, and Fannin, in said state of Georgia, to the crossing of the boundnry 
between the states of Georgia and North Carolina, and through the counties of 
Cherokee, Macon, and Graham, in North Carolina, to the boundary between 
the states of North Carolina and Tennessee; also through the counties of: 
Monroe, Blount, and Knox to the city of Knoxville, in the state of Tennessee; 
also a branch line extending from a point on the line above described in 
Fannin county, Georgia, through said Fannin county, to Ducktown, in Polk 
county, Tennessee, together with such other branch lines or extensions of sald 
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railway in either of said states as the company may be authorized to con- 
struct, and which it shall so construct.” 

The mortgage contained a covenant that the company would do all further 
acts and make all further conveyances reasonably required for the better and 
more effectual vesting and confirming of the premises thereby granted or in- 
tended to be granted. It was further provided that the bonds should be 
equally secured by the mortgage, although made at different times. It was 
further provided that the trustee should have the right to permit the issue 
of bonds in the proportion and at the rate above stated, upon the completion 
of the several sections of the railway, and not otherwise; and that the ervi- 
dence of the completion of any section should be the certificate, sworn to by 
the engineer of the mortgaging company having in charge the construction of 
the railway, and delivered to and received by the trustee. This mortgage was 
recorded in every county through which the Tennessee extension to Knoxville 
was afterwards built. Some months after the execution of the mortgage it 
was found that the more practicable plan for extending the Marietta & 
North Georgia Railroad to Knoxville was from the intersection of the Hia- 
Wwassee river with the North Carolina and Tennessee state line—a change 
which did not vary greatly the general direction of the proposed line, though 
the amended line passed through two or three more counties in Tennessee 
and two or three less in North Carolina. 

During the year 1887 the city of Knoxville offered to subscribe $275,000 to 
the stock of any road that constructed a line south towards Atlanta, upon 
which trains should run from Knoxville to Atlanta on or before August 13, 
1890. Eager and his associates, in order to secure this subscription, and to 
extend the Marietta & North Georgia Railroad Company to Knoxville, or- 
ganized the Knoxville Southern Railroad Company under the laws of Ten- 
messee by a charter dated June 21, 1887. The charter stated the object of the 
company to be the construction and operation of a railway from Knoxville, 
‘Tenn., to connect with the Marietta & North Georgia Railway Company at the 
state line between the states of Tennessee and North Carolina, in the valley of 
the Hiawassee river, in Polk county, Tenn., and also to construct and operate 
a branch of said railroad from some convenient point in its said line above 
‘described to a point in said state line where the Little river crosses the state 
line, which is on the line between the counties of Blount and Monroe, in the 
state of Tennessee, by the most practicable routes between said terminal 
points, passing through the counties of Knox, Blount, Monroe, and Polk, in 
‘said state of Tennessee. The charter provided that the board of directors 
might fix the amount of the capital stock, and might at any time increase the 
same if the necessities of the corporation, in their estimation, required it. The 
corporation was given the right in its charter to borrow money and to issue 
notes or bonds on the faith of the corporate property, and to execute a 
mortgage or mortgages for the further security of money thus borrowed. The 
Knoxville Southern Company was organized with friends and employes of 
Eager as incorporators and directors and officers, though Eager never became 
anything but a stockholder. At a meeting of the directors of the Knoxville 
Southern Railroad Company, November 7, 1887, a resolution was adopted, 
as follows: ‘That the president be, and he is hereby, authorized to enter into 
a contract for the building of the road from Knoxville, Tenn., to a connection 
with the Marietta and North Georgia Railroad, with such person or persons, 
and on such terms and conditions, as in his judgment he may think for the 
best interest of the company; said contract, when made, to be ratified by the 
board of directors and spread upon the minutes.” 

At a meeting of the stockholders on July 21, 1888, the president reported that 
satisfactory progress was being made in the construction of the railroad by 
the North Georgia Construction Company, with which company a contract had 
been made to construct and equip the road on or before August 13, 1890. 
‘The Knoxville Southern road was built as an extension of the Marietta & 
North Georgia Railroad, and work was done on the whole line as if it had 
been one road. The Marietta & North Georgia mortgage bonds were issued on 
this theory. The Georgia part was first completed. The certificates of the 
engineer would seem to show that the work on the Knoxville end did not be- 
gin until 1889. The contract for the Georgia end was much of it with the 
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Georgia Construction Company, of which Eager was president and principal 
or sole stockholder; and the work on the Knoxville end was probably done 
chiefly in the name of Eager as an individual, principal contractor. However 
this may be, the construction company transferred all its rights and Mabilities 
as contractor to Eager some time before the labor and construction herein in- 
volved were furnished. The work which Eager did in constructing the rond 
he did with the proceeds of the bonds of the Marietta & North Georgia Rail- 
road Company, which he disposed of in London, from time to time, at 10 per 
cent. discount from their face value. 

On the 21st of May, 1890, at a meeting of the board of directors of the 
Knoxville Southern road, a contract purporting to have been made on the 
20th of August, 1887, between the Knoxville Southern Railway Company and 
George R. Eager, was presented to the board of directors, read, ratified, and 
ordered spread upon the minutes. The contract was signed for the Knoxville 
Southern road by A. A. Arthur, vice president, although Arthur was not elected 
vice president until some time in 1888. The contract by Eager was to build 
and complete a railroad commencing at a point on the south side of the 
Tennessee river, where the road of the Knoxville Belt Railroad Company 
and the said road connects, within one mile of the city limits of Knoxville, in 
the state of Tennessee, to a connection with the Marietta & North Georgia 
near where the Hiawassee crosses the North Carolina and Georgia state line, 
in accordance with the specifications thereto annexed, upon such route as had 
been or might thereafter be designated by the party of the first part. By the 
third section the railroad company agreed to lay out the road, and acquire all 
necessary real estate by condemnation, and to make application for necessary 
legislative authority, and to give Eager the right to use the corporate name 
when necessary. By the fourth section the railroad company agreed that it 
would execute and cause to be recorded In all counties through which the road 
was or was to be constructed a first mortgage upon its main and branch lines 
of railroad then or thereafter to be completed, and its franchises, rolling 
stock, and all other equipment, to secure the payment of bonds of the railroad, 
or to secure the bonds of any other railroad company taken or used by Eager 
as part of his compensation for building the road, or any portion thereof, 
under this or any other contract; and to execute any other mortgages or in- 
struments which Eager might be advised by counsel might be necessary or 
proper to secure any first or other mortgage issued to aid in the construction 
vr equipment of said road, or to pay any expenses connected therewith or 
with the management or operation of the road or the marketing of its se- 
curities; such mortgage to be in such form as Eager or his vendees should 
approve. By the fifth paragraph the railrond company agreed to pay Eager 
for the work $20,000 in bonds and the same amount in stock per mile, de- 
ducting the Knoxville subscriptions and any other individual stock subscrip- 
tions. The stock was to be paid as the mile was graded, and the bonds were 
to be paid as the mile was built and ready for the operation of trains. By the 
sixth paragraph the company conveyed all its property except its railroad, 
which it had mortgaged, to Eager as part of the compensation. By the 
seventh paragraph it was provided that the road should be completed by 
August 13, 1890. By the eighth paragraph there was a mutual covenant to 
execute all necessary papers to carry out the contract, and by the ninth para- 
graph the contract was made binding upon the successors and assigns of 
both parties. At a meeting of the stockholders, May 21, 1890, this contract 
was ratified, and a resolution was passed that the company should execute 
all instruments necessary to fully protect any lien of all first mortgage 
bonds issued by this or any other company, and taken or used by Eager as 
compensation for building the road. 

At the seventh meeting of the directors, held July 9, 1890, a resolution was 
passed directing the execution of a mortgage to the Central Trust Company. 
This mortgage recited the fourth provision of Enger’s agreement, stated 
above; recited that Eager had duly performed the parts of the agreement 
on his part to be performed; and then stated that, in consideration of the 
premises, and in order to secure the first lien for the bonds of the Marietta 
& North Georgia Railroad Company issued or to be issued on account of 
the construction or equipment of said Knoxville Southern Railroad up to 
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$20,000 per mile, (the terms and effect of which were more particularly de- 
scribed in the indenture of mortgage made between the Marietta & North 
Georgia Railway Company and the Central Trust Company of New York, 
bearing date of January 1, 1887, and duly recorded in the counties of Knox, 
Blount, Monroe, McMinn, and Polk, in the state of Tenneassee,) the Knoxville 
Southern road conveyed and granted to the Central Trust Company all the 
corporate franchises and property of said company in and to any railroad 
now completed or hereafter to be completed from a point in or near Knox- 
ville, Tenn., or elsewhere, to a connection with the Marietta & North Georgia 
Railway Company, together with such other branch lines or extensions of said 
railway which the company might be authorized to construct, and which it 
should construct. The defeasance clause was as follows: ‘Provided, never- 
theless, that if said corporation shall well and truly pay the principal and 
interest of all of the bonds issued and to be issued by the Marietta & North 
Georgia Railway Company for the construction and equipment of said Knox- 
ville Southern road as hereinbefore specified, according to the true intent and 
meaning of said agreement with said Eager, as particularly specified in said 
mortgage made by the Marietta and North Georgia Railway Company, and the 
bonds therein mentioned, then this indenture and the estate hereby granted 
shall cease and determine.” 

At the meeting of stockholders, July 11, 1890, whereat 12.051 shares out of 
12,053 were represented, a resolution was adopted approving the action of 
the board of directors in giving the mortgage, and directing the president 
and secretary to execute the same. The mortgage was executed by the 
signature of Pulsifer, president, and Bradley, secretary, and by the ac 
knowledgment of Pulsifer, president, and Bradley, treasurer; Bradley being 
at the time both secretary and treasurer. The evidence seems to show that 
there was no publication in the daily papers of Knoxville. Nashville, and Mem- 
phis of notice that either at the directors’ meeting of July 9, 1890, or the stock- 
holders’ meeting of July 11, 1890, the question of giving a mortgage upon the 
property wus to be considered, as required by the general statutes of Ten- 
nessee. At the meeting of the board of directors on the 22d of November, 1890, 
there was presented a proposed agreement of union and consolidation be. 
tween the Knoxville Southern Railway Company and the Marietta & North 
Georgia Railway Company. The indebtedness of each company was assumed 
by the consolidated company. A total amount of stock was issued equal to the 
capital stock of both companies. At the annual meeting of the stockholders, 
held the 29th of November, 1890, these articles of consolidation were ap- 
proved, and the road has since beem operated under the control of the con- 
solidated company. 

All the work done and materials furnished for which liens were claimed, 
with the exception of those included in the bill of McBee & Co.. were fur- 
nished to Eager or the North Georgia Construction Company as principal con- 
tractor. Substantially all the work and material were furnished in the summer 
and fall of 1890. The railroad, 90 miles in length, was constructed by Eager, 
and he received, in accordance with the contract already referred to, $20,000 
a mile in bonds of the Marietta & North Georgia Railroad Company. He also 
received $20,000 a mile in stock as the road was graded, but, as the stock of 
the Knoxville Southern Railroad Company had been fixed at $1,500,000, there 
was not enough stock to pay Eager $20,000 a mile. In November, 1890, it be- 
came apparent that Eager had not paid about $300,000 of debts contracted by 
him in the construction of the road, and his creditors were moving to secure 
themselves. R. N. Hood represented claims against Eager amounting to a large 
sum. Ata meeting of the stockholders of the Knoxville Southern Railroad 
Company, held November 10, 1890, Hood appeared as the owner of one share, 
and introduced and moved the adoption of certain resolutions upon the sub- 
ject of Eager’s debts, which, after reciting that there remained due to George 
R. Eager, on his contract with the Knoxville Southern, the sum of $300,000 of 
the stock of said company; that Eager had acted at all times for the railroad 
company in letting contracts to build the road and in making contracts for 
materials furnished in its construction; that In order to pay Eager this amount 
it would be necessary to increase the capital stock of the company, which it 
was not desirable to do; that Eager was the principal and majority stock- 
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holder of the Knoxville Southern Railroad Company; that Eager assented to 
the resolutions, and that the Knoxville Southern desired to honestly and fairly 
discharge its legal obligations to the contractors for work done and materials 
furnished in its construction,—tinally resolved that the stockholders refuse to 
increase the capital stock of the company; that Eager, in making contracts for 
work done and materials furnished was acting for and on behalf of the com- 
pany, and all contracts made by him were in fact made by the company; that 
the company acknowledge itself indebted to the persons, firms, and corpora- 
tions contracting with Eager to the extent of $300,000, and that the same 
should be settled and paid by the directors in cash. These resolutions were 
referred to a committee, to make report thereon. Ata subsequent meeting the 
committee reported that the statements in the resolutions that Eager was 
acting at all times for the Knoxville Southern Company in letting contracts 
and building the road were not true, but that Eager acted for himself, in 
accordance with the contract of August 20, 1887, as an independent con- 
tractor. They found due to Eager, however, for extra work, $61,925, and for 
work done on the permanent line, $40,000, and also $300,000 full value of 
stock over and above the capital stock of $1,500,000. The committee reported 
that the company could not, under its charter, issue $300,000 of stock, and they 
therefore interviewed Eager, and suggested that he take stock in the con- 
solidated company. This he declined to do. The committee reported that 
they could not agree with Eager as to the valuation of the stock, and that 
Eager suggested an arbitration on that question, to be left to the presidents 
of three of the largest banks in Knoxville, their valuation to be conclusive to 
both parties. At a subsequent meeting, three men,—Hood, Luttrell, and 
Fisher,—each of whom either had a personal interest as a lien claimant or rep- 
resented such claimants, reported that their valuation of the $300,000 of stock 
was $270,000 in cash, whereupon the committee were instructed to settle with 
Eager upon the basis of their report and this arbitration. As a matter of 
fact undisputed, the stock of the Knoxville Southern Railroad Company was 
worthless at this time. 

Subsequent to this report, all the lien claimants, except the complainants 
in the bill of McBee & Co., brought suits in the state courts of Tennessee 
against Eager as principal contractor and the company as garnishee, to 
establish a lien against the company on the indebtedness thus owing from 
the company to Eager, under the mechanic's lien law of Tennessee, passed in 
1883. Judgments were allowed to go in favor of these lien claimants. Eager 
also recovered judgment against the company for $383,764, as due him under 
the contract. The chief and only evidence of the indebtedness of the Knox- 
ville Southern Railroad Company to Eager in the suits against it as garnishee 
and in Eager’s suit was the admission of this indebtedness as spread upon the 
minutes of the company in the manner above stated. The attorneys of the 
railroad company, employed by Bradley, president of the railroad, and one of 
the settling committee, agreed to the amounts due each plaintiff in these 
suits, and also to the amount due Eager, as admitted by the stockholders’ 
meeting. 

It should be said that when S. B. Luttrell, as the assignee and trustee of 
Eager for the benefit of his creditors, filed an intervening petition asking for 
distribution out of the proceeds of the sale of the Knoxville Southern Rail- 
road Company to pay his judgment for $383,764, the Central Trust Company 
filed an answer defending against the same on the ground that it was ob- 
tained by fraud, and that in any event it was not binding on it as the 
mortgagee and trustee for the bondholders, because recovered in an action to 
which it was not a party. The company also filed a cross bill against Luttrell, 
trustee, and Eager, praying the court that the judgment might be set aside as 
a nullity, on the ground that the same was obtained by fraud and collusion. 
As already stated, the master reported that there was no actual indebtedness 
of the Knoxville Southern Railway Company to Eager, and that the judgment 
in favor of Eager against the railroad company was collusively and fraudulent- 
ly obtained, and that the said judgment was not conclusive upon the Central 
Trust Company; but reported that the cross bill of the Central Trust Com- 
pany, asking to have the judgment set aside, should be disallowed and dis- 
missed. 
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Before JACKSON and TAFT, Circuit Judges, and BARR, Dis- 
trict Judge. 


TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court: 

The Central Trust Company, after answering the bill of McBee 
& Co., challenged the jurisdiction of the circuit court to entertain 
it, by a motion to dismiss, and the denial of its motion is one of 
its assignments of error. The jurisdiction was sustained by 
Judge Key in the court below on the ground that the bill was 
ancillary to the bill of the Central Trust Company against the 
Marietta & North Georgia Railway Company. It was said by him 
that, as the bill of the Central Trust Company prayed the court 
to take possession of and sell the property in which McBee and 
other lien claimants asserted an interest, and thus prevented the 
latter from pursuing their usual remedy against the property in 
the state courts, they must have the right to appeal to the federal 
court to save their rights and protect their interests, either by en- 
joining the trust company from proceeding under its bill, or by 
adjusting priorities between them and the trust company, even 
if the lien claimants, as between themselves and the Knoxville 
Southern Railroad Company, might not have had the requisite citi- 
zenship to entitle the court originally to take jurisdiction of McBee’s 
bill as an independent bill in equity. We think this was a correct 
view of the law under the decisions both of the circuit and supreme 
courts of the United States. See Conwell v. Canal Co., 4 Biss. 195; 
Minnesota Co. v. St. Paul Co., 2 Wall. 609; XKXrippendorf v. 
Hyde, 110 U. 8. 276, 4 Sup. Ct. Rep. 27; Pacific R. Co. v. Missouri 
Pac. Ry. Co., 1 McCrary, 647, 3 Fed. Rep. 772. 

By the consolidation, McBee & Co. and the other lien claimants 
were put in the position of interveners in the original action 
brought by the Central Trust Company. Certainly, in that ca- 
pacity, the circuit court for the eastern district of Tennessee would 
have jurisdiction to consider their claims. It comes with a bad 
grace from the Central Trust Company to object to the jurisdiction 
of the federal court to do equity to lien claimants in respect to 
property which by its own application has been taken into the 
custody of that court, and out of the reach of lien claimants, by 
ordinary process in the state courts. It is by no means clear that 
the bill of McBee & Co. could not be considered by the federal court 
as an independent bill; but, as the jurisdiction can be sustained 
on the ground already stated, it is unnecessary to consider the bill 
in this aspect. 

The liens of the contractors and material men are asserted under 
an act of the legislature of Tennessee, passed March 29, 1883. The 
first section of the act provides that when a railroad company con- 
tracts with any person to construct or repair any part of its rail- 
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road, or to furnish material for such construction or repair, or to 
superintend the same, the person so contracted with shall have a 
lien for the amount of the debt thus contracted for and incurred, 
to continue in force for six months after the performance of the 
work or the delivery of the material, and until the termination of 
any suit commenced within the six months for its enforcement. 
The second section directs in what courts, how, and in what manner, 
the suit shall be brought to enforce the lien conferred in the first 
section. The third section of the act provides that when “any 
principal contractor [by which is meant one who contracts directly 
with the railroad companies] shall refuse to pay any subcontractor, 
material man or other person employed by him to assist in the ful- 
fillment of his contract, such subcontractor or other person may, 
by giving notice to the railway company of this fact, and the 
amount and value of the material and labor furnished, bind any 
amount (not exceeding the amount claimed) then due and owing 
from the company to the principal contractor, and the amount so 
claimed shall be a lien in favor of the claimant superior to all 
others, to continue ninety days from the service of such notice and 
until the termination of a suit begun within the ninety days to 
enforce it.” Provision is made for the railway company to relieve 
itself, if sued by the principal contractor, by paying the amount 
claimed into court, where the contractor and subcontractor, duly 
summoned, shall try the issue between them. The claim provided 
in this section may be enforced by the subcontractor or other per- 
gon by suit against the principal contractor as debtor and the 
railway company as garnishee. The fourth section makes provision 
for the employes of the subcontractors, and permits them, in a 
prescribed way, to acquire a lien on the debts due from the prin- 
cipal contractor to the subcontractor. 

Under this law, the contractor must deal directly with the com- 
pany to secure a lien for his work or material, or, if a subcontractor, 
then he can have no lien on the railroad, unless at the time that 
or after he serves notice of his claim upon the company the com- 
pany shall owe money to his principal on the contract which his 
subcontract has helped to perform; and his lien is limited to the 
amount so due and owing to his principal. In other words, the 
security of the subcontractor is the balance due the principal con- 
tractor from the company when the company receives notice of the 
subcontractor’s claim, and, after notice is given, the lien of the sub- 
contractor is transferred from the balance due on the contract to 
the corpus of the railroad, pro tanto; but, if there is no balance 
due on service of the notice, there can be no lien. 

In the consideration of the liens adjudicated below two questions, 
therefore, arise: First, did the lien claimant deal directly with 
the company, as principal contractor? Second. If the lien claim- 
ants were subcontractors under Eager as principal contractor, was 
there any sum due Eager, as such principal contractor, from the 
Knoxville Southern Railroad Company, after the company was 
notified by the subcontractors of their intention to claim liens? 

1. The theory upon which the master and the learned court 
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below held that all the intervening petitioners dealt directly with 
the Knoxville Southern Railroad Company as principal contractors 
was that Eager was an agent of the railroad company in making 
the contracts. One may be liable for the acts of another as his 
agent on one of two grounds: first, because by his conduct or 
statements he has held the other out as his agent; or, second, be- 
cause he has actually conferred authority on the other to act as 
such. The master reported to the court below that in no case did 
Eager, under or in the name of the Knoxville Southern Railroad 
Company, make any contract with any one doing work or furnish- 
ing material for the road; that the men who contracted with 
Eager knew very little of Eager, saw him only occasionally, made 
no inquiry into his real relation to the company, what interest 
he had in it, or how he obtained money to carry on the work. 
In substance, the master reported that the intervening peti- 
tioners believed that they were dealing with Eager as principal 
contractor. The proof fully sustains this conclusion. All the esti- 
mates introduced in evidence upon which payments were made, bear 
the name of Eager as principal contractor, and every circumstance 
in the case rebuts the idea that the intervening petitioners either 
believed or had reason to believe that they were doing their work or 
furnishing their material to the company instead of to Eager. 
The most conclusive evidence on this point is that nearly every 
one of the intervening petitioners subsequently brought suit and 
recovered judgment on his claim in the state court against Eager 
as principal contractor and against the company as garnishee. 
It is said that this does not estop the lienholders from showing 
that Eager was actually the agent of the company, because Eager 
and the company had fraudulently misled them into thinking that 
there was no such relation of agency between him and the com- 
pany. Conceding that no estoppel arises from the judgments, they 
have great probative force in establishing that neither Eager 
nor the company did anything or said anything from which the 
petitioners could infer the existence of the agency. Indeed, the 
very argument upon which the effect of the judgments as an es- 
toppel against the present contention of the petitioners that Eager 
was the agent of the company, is sought to be explained away has 
for its premise that the petitioners had no reason to suppose that 
Eager was anything but the principal contractor, and were led 
-to believe, both by him and the company, that no such agency 
existed. 

It follows, necessarily, that Eager was not the agent of the 
company in contracting with the petitioners for the construction of 
the road, unless the company had in fact conferred authority upon 
him to act as its agent in the matter. An agency is created—au- 
thority is actually conferred—very much as a contract is made, 
i. e. by an agreement between the principal and agent that such 
a relation shall exist. The minds of the parties must meet in 
establishing the agency. The principal must intend that the 
agent shall act for him, and the agent must intend to accept 
the authority and act on it, and the intention of the parties must 
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find expression either in words or conduct between them. Now, 
did the relation in fact exist? There certainly was a contract 
between Eager as an individual and the Knoxville Southern Rail- 
road as a corporation, entered into before May, 1890, and probably 
much earlier,—certainly before any of the construction, lien claims 
for which are here involved, was contracted for,—in which Eager 
agreed to construct the road at a price of $20,000 in bonds and 
$20,000 in stock per mile, and other considerations. It is said 
that this contract was a sham and a fraud, dated back nearly 
three years, to save the bondholders of the Marietta & North Geor- 
gia Railroad Company, and to cheat the petitioners out of their 
claims. The fact that the contract was signed by Arthur as 
vice president shows that it must have been executed some months 
after its date, because the date is August 20, 1887, and Arthur 
was not elected vice president until 1888. Moreover, it was dur- 
ing 1888, that the president reported to the stockholders that the 
work was progressing under the North Georgia Construction Com- 
pany as contractor, instead of Eager. But the contract was spread 
on the minutes of the company in May, 1890, so that it must have 
been executed before that time. The evidence of one or two wit- 
nesses points to its existence before March or April of that year. 
All of the work and labor sued for below was contracted for by 
Eager after March, and substantially after May, 1890. Even if 
the reduction of the contract to writing was delayed until 1890, 
this by no means shows that there had not been before that time 
a verbal contract, the terms of which had been fully understood 
between the parties. All the circumstances point to the existence 
of such a contract. Eager was principal stockholder and presi- 
dent of the North Georgia Construction Company, which was re- 
ferred to on the company’s minutes as contractor in 1888; and 
Eager says that this company transferred its contract liabilities 
and rights to him. This is entirely consistent with the proba- 
bilities, and there is nothing in conflict with it. Now, whether 
the contract of the company was originally made with the Geor- 
gia Construction Company or Eager is immaterial in this discus- 
sion, if neither was the agent of the company, but was an inde- 
pendent contractor. The delay in the execution of the formal 
contract with Eager was doubtless due to the fact that, in the 
minds of the individuals whose duty it was to attend to it, the 
Marietta & North Georgia Railroad Company and the Knoxville 
Southern Railroad Company were the same enterprise, and 
Eager’s contract with the former was supposed to cover his work 
on the latter road, just as the bonds and mortgage of the former 
were evidently supposed to be, in effect, the bonds and mortgage 
of the latter. There is not, however, anywhere in the proof, 
a single circumstance or statement that either the company or its 
directors intended, or that Eager intended, his relation to the 
company in constructing the road to be anything other than what 
he always said it was, and what the petitioners understood it 
to be,—that of principal contractor. The proof is undisputed 
that Eager received the bonds at the rate of $20,000 per mile of 
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completed road from the trust company as contractor, and that 
he sold them as contractor, and this during the years from 1887 to 
1890. He never accounted to either railroad company for the pro- 
ceeds of the bonds. Neither company ever demanded such an ac- 
count from him. He took them as his property,—as his campen- 
sation under a contract for work done. Such conduct is not to 
be reconciled with his being an agent either in the work or in 
the negotiation of bonds. 

We are clearly of the opinion, therefore, that the contract of 
August, 1887, whenever executed, correctly represents Eager’s 
actual relation to the company in constructing its road. The con- 
tract was one out of which Eager hoped to make profit for him- 
self. It is said that it is one of those contracts frequently con- 
demned by the supreme court. This is true; but the vice of such 
contracts is not that they do not represent the real relation be- 
tween the parties, but that they are contracts made by a cor- 
poration with one who exercises such an undue influence over 
the directors, by reason of his relation to them as principal stock- 
holder or otherwise, that it is inequitable and unconscionable for 
him by such influence to secure individual profit to himself at the 
expense of the corporation and its other stockholders and bond- 
holders. On this ground, the other stockholders or the bondhold- 
ers or the corporation itself may call upon a court of equity to set 
aside the contract against the other party, but no third person 
can deny its legal existence so long as those who are parties to 
it do not object to it. It is manifestly absurd to say that the 
petitioners who supposed they were dealing with Eager as an 
individual were injured by a contract made by him with the 
company for his personal benefit and profit, on the ground that 
he unduly used his influence with the directors of the company 
to secure this advantage to himself. As they were not injured 
by it, they cannot complain of it. 

The reasoning by which the master, and presumably the court 
below, reached the conclusion that Eager was the agent of the 
company, may be seen from the following passage in his report: 

“Above it was said that the Knoxville Southern Railroad Company had 
only a formal existence because of Eager’s ownership and control and direc 
tion of all its affairs and its officers and agents. This is true; but still in 
trying to discover and enforce the rights of the parties who may have dealt 
with said company and with Eager it is impossible to ignore the legal ex- 
istence of said company. Eager’s omnipotence was exercised through formal 
legal methods, and his power was derived from and based upon the large 
stock he held in the company, which he received as part pay for the building 
of the road. But this interest of Eager in the road, and his control of the 
company and all its officers and agents, made him its general agent,—its 
plenipotentiary; and whatsoever he did in the building of the road, whatever 
contracts he made, or were made by agents of his, for material or work for and 
upon said road, must be regarded as acts and contracts of the company itself, 
and binding upon it. He could not, by hiding his true relation to the com- 


pany, shield the company from liability to those he dealt with, as soon as the 
facts were known that liability might be asserted.” 


We are wholly unable to concur with the foregoing. Whether 
Eager hid his true relation to the company depends on whether 
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he was its contractor or its agent. He said he was its contractor, 
and nothing stated by the master shows otherwise. The corpora- 
tion was a legal entity different from Eager, having its existence 
under the statutes of Tennessee, and governed by its directors 
in accordance with the law of its creation. Its directors made 
a contract with Eager. They intended that to be a binding con- 
tract on the company. Eager intended it to be. The company, 
through its legal and authorized governors and agents, therefore, 
made a contract with Eager. There is no law which makes it 
impossible for a majority stockholder to enter into a contract 
with his company. Wright v. Railway Co., 117 U. 8. 72, 95, 6 Sup. ° 
Ct. Rep. 697. As already explained, the company may appeal 
to a court of equity to set such contract aside, if it is unfair or 
unconscionable, for fraud or undue influence; but until this is 
done the contract expresses the true relation between the parties. 
The fact that a man has controlling influence with another does 
not make him that other’s agent unless the other intends such re 
lation to exist, or so acts as to lead third persons to believe that 
it exists. What is true between individuals is true between an 
individual and a corporation. In the case at bar the master 
fully admits that there was no holding out of agency in Eager 
by the company. His finding that an agency in fact existed rests 
simply on the influence which Eager had over the company, and 
not in any intention of either that Eager should act as its agent 
in the construction of the road; and his conclusion is reached 
in the face of the fact, which he fully admits, that they both in- 
tended Eager to be an independent contractor. The master’s con- 
clusion cannot be supported. 

What has been said does not apply to McBee & Co. or to the co- 
complainants in their bill, or to the intervening petitioners, if any, 
who did not reduce their claims to judgment against Eager, for 
McBee and the others contend that they made their contracts 
directly with the Knoxville Southern Railroad Company, and re- 
fused to deal with Eager. The master made no express finding 
on this question. The evidence is conflicting. It was not neces- 
sary for the master, in the view he took of the case, to consider it. 
As the case must go back for other reasons, we shall not discuss 
this question of fact before it has passed under the consideration 
of the master, to whom it should be referred for report. Nor do our 
remarks apply to the four petitioners below who recovered judg- 
ments against the company for rights of way conveved directly 
to the company. We think they are entitled to a lien for the 
poe price, and that the decree in their favor should be af- 

rmed. 

2. The second question is whether there is anything due Eager, 
as principal contractor, from the company for constructing the road. 
If there is any balance due, then, under the act of 1883, already 
referred to, to the extent of that balance, the intervening petitioners 
have a lien on the corpus of the railroad and the proceeds of its 
sale. It is said on behalf of the petitioners that the indebtedness 
of the company to Eager is conclusively established as against the 
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Central Trust Company by the judgment which Eager recovered 
against the Knoxville Southern Railway Company in the state 
court for about $383,764. The master reported that this judg- 
ment had been fraudulently and collusively obtained, as averred in 
the answer and cross bill of the Central Trust Company, and that 
nothing was due Eager. An examination of the evidence, espe- 
cially of the minutes of the Knoxville Southern Company, leaves 
no doubt that the judgment was the result of a conspiracy between 
Eager, the representatives of certain of the intervening petitioners, 
and the pliant officers of the Knoxville Southern Railroad Company, 
to place upon the minutes of that company an acknowledgment of 
an indebtedness to Eager of a sum sufficient to pay all the interven- 
ing petitioners out of the corpus of the road, and a surplus to Eager, 
although no such indebtedness in fact existed. However meritori- 
‘ous the claims of the petitioners against Eager as principal con- 
tractor, it was a manifest fraud for Eager, Bradley, Hood, and 
others using Eager’s controlling voice among the stockholders, to 
make an admission for the company of its indebtedness to Eager 
that was false to the knowledge of every one taking part in it. One 
thing done in the scheme is enough to characterize the whole trans- 
action. By the contract Eager was entitled to $20,000 of stock a 
mile for 90 miles. The capital stock of the company was only 
$1,500,000. This left $300,000 of stock which the company could 
not deliver except by increasing the stock to $1,800,000. Its 
charter gave the company full power to do so. Eager refused to 
permit this to be done, and refused to accept $300,000 of stock of 
the consolidated company about to be formed. The committee 
reported, in the face of the plain words of the charter, that the com- 
pany had no power to increase its stock. It was then solemnly 
‘decided to refer the question of the amount due to Eager, in lieu of 
this stock, to three arbitrators, who were all of them interested 
and active in securing payment of the subcontractors’ claims 
against Eager. They reported that they had concluded to fix the 
amount due, in lieu of $300,000 of stock, at $275,000. It is undis- 
puted that at that time the stock was worthless, and that the road 
was insolvent. Eager had 11,505 shares of a total of 15,000 at that 
time. What pecuniary advantage could it have been to him to 
have received 3,000 shares more in an insolvent corporation of 
which he already had nearly three-fourths of the capital stock? 
The arbitrators’ report Eager and other stockholders accepted as 
proper, and directed the company’s officers to settle with Eager 
on this adjudication, and the previous report of the stockholders’ 
committee that he was entitled to about $100,000 for extras. The 
officers of the company followed the directions of this vote of the 
stockholders, employed counsel, who appeared in all the suits 
brought by Eager and his subcontractors, and admitted the in- 
debtedness of Eager to be as voted by Eager and his fellow stock- 
holders at the meetings above referred to. No court of equity would 
allow judgments thus obtained to have any evidential effect against 
one whose interest in the property of the railroad company 
vested before the action of the stockholders’ meeting so that his 
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eo prejudicially affected thereby. Freem. Judgm. (4th 
d. 50. 

We are thus brought to the question whether the Central Trust 
Company had any interest in the property of the Knoxville South- 
ern which entitled it to object to and dispute the amount and 
validity of the judgments of Eager and the other petitioners estab- 
lishing liens against the road. The mortgage of January, 1887, 
did not secure to the mortgagee therein any title to the railroad in 
Tennessee, because the Marietta & North Georgia Railroad Com- 
pany, a corporation of Georgia, is not shown to have had any 
power under the laws of Tennessee or of Georgia to mortgage 
after-acquired railroad property in Tennessee. The mortgage bonds 
under that mortgage, however, were given to the contractor of the 
Knoxville Southern Railroad Company by the Marietta & North 
Georgia Railroad as his compensation for building the road, which 
both companies intended should ultimately become a part of the 
railroad of the Marietta & North Georgia Company. The Knox- 
ville Southern Railroad Company agreed with its contractor, who 
negotiated the bonds for the purpose stated, that it would give a 
mortgage on its road to secure those bonds. The Knoxville South- 
ern Railroad Company had power under its charter to issue bonds 
and mortgage its railroad to secure them. It would be yielding to 
a mere technicality to say that it could not, under such a power, 
mortgage its road to secure the bonds issued to build its road, 
simply because the bonds were issued in the name of some other 
company. The debt was really the debt of the Knoxville Southern 
Railroad Company, and the bonds represented the debt. When 
the Knoxville Southern Company agreed with Eager to give a mort- 
gage to the Central Trust Company to secure the bonds used by him 
in building its road to the extent of $20,000 a mile, it did what it 
had the right and power to do, and what it was its duty to do. 
This agreement created an equitable mortgage upon the Knoxville 
Southern Railroad Company as old as the contract between Eager 
and it, of which it was a part. The contract goes back by its date 
to August, 1887, and by the evidence at least to March or April, 
1890. It is said that the mortgage executed in July, 1890, in ac- 
cordance with the agreement with Eager, was defective, for the 
reason that the meeting of stockholders at which it was authorized 
was not called by advertisements in a newspaper at Knoxville, 
Nashville, and Memphis, as required by statute. The mortgage was 
approved by all but two shares out of a total of nearly 12,000 shares 
of stock. We shall not stop to consider this objection. It is 
enough to say that the resolution of May 20, 1890, and the mort- 
gage, whether defectively executed or not, gave the Central Trust 
Company, representing the bondholders, an equitable lien on and 
interest in the railroad of the Knoxville Southern. Some point 
is made that the road as described in the 1887 mortgage is not the 
same as the one which was built, but we do not regard this as 
material. The language of the granting clause of the mortgage 
is ample to include any extension of the Marietta & North Georgia 
Railroad Company, as the Knoxville Southern in fact was. Nor do 
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we think there is any difficulty in the description in the mortgage 
of July, 1890. It identified the road intended to be mortgaged be- 
yond dispute, and nothing else is needed in a description. It 
granted all the property of the company “in and to any railway 
now completed, or hereafter completed, from any point in or near 
Knoxville, Tennessee, or elsewhere, to a connection with the 
Marietta and North Georgia Railway Company, together with 
such other main and branch lines or extensions of said railway 
as the company may be authorized to construct, or which it shall 
construct.” This description can only apply to the Knoxville 
Southern Railroad as built, and it sufficiently describes that. If 
the Central Trust Company acquired an equitable lien and interest 
in the property of the Knoxville Southern Railroad Company as 
early as March or April of 1890, then it certainly will be protected 
in a court of equity against fraudulent and collusive judgments 
establishing prior liens upon the property rendered long subsequent 
to the time when it acquired its interest. It was held in the case 
of Hassall v. Wilcox, 130 U. S. 493, 9 Sup. Ct. Rep. 590, that a judg- 
ment in a state court against a railway company, recovered in ac- 
cordance with a statute securing a contractor’s lien thereon, was 
not even prima facie evidence in a foreclosure suit against the mort- 
gagee, because the statute under which the lien was recovered 
made no provision for such a general notice as to give it validity 
as a proceeding in rem. It was there held that it was essential 
to a proceeding in rem that there should at least be constructive 
notice by some form of publication or advertisement to adverse 
claimants to appear and maintain their rights. As in the Texas 
statute, so in the Tennessee statute applicable to this case, no 
notice, either personal or constructive, to other than the parties, 
was provided for. If the judgments, therefore, against the Knox- 
ville Southern Railroad Company are to be taken simply as judg- 
ments in personam, it would seem to follow that the Central Trust 
Company was not bound by the findings and conclusions thereof, 
unless it was privy to the Knoxville Southern Railroad Company 
at the time the judgments were rendered. Freem. Judgm. § 154. 

It is said, however, that as the interest of the Central Trust Com- 
pany was only an equitable one, and the Knoxville Southern Rail- 
road Company represented the legal title, the trust company is 
bound by the judgments as privy to the railroad company. 
Whether this distinction can be supported we need not determine. 
We do not rest our conclusion as to the effect of these state court 
judgments upon the principle laid down in Hassall v. Wilcox, but 
rather on the actual fraud and conspiracy of the officers and stock- 
holders of the railroad, instigated and connived at by Eager and 
the representatives of the intervening petitioners in allowing such 
judgments to go against the company in order to defeat the equita- 
ble claim of the Central Trust Company, and to obtain an unlawful 
priority over it. 

It is objected to the mortgage of July, 1890, that it was a prefer 
ence of one creditor by an insolvent corporation, and therefore void 
under the law of Tennessee. If the intervening petitioners below 
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have any claim at all against the Knoxville Southern Railroad Com- 
pany, their claim is a lien prior in right to that of the Central 
Trust Company, and therefore they are not injured by the mortgage. 
If they have no claim against the Knoxville Southern Railroad 
Company, then they certainly cannot object to any disposition 
which that company may make of its property. There are no 
general creditors in this case entitled to make this objection to the 
mortgage. The only general creditor of the Knoxville Southern 
Railway in the whole case is the Mechanics’ National Bank for 
$3,000 on a draft discounted after the mortgage was given. It 
cannot object to previous conveyances by its debtor to secure a 
valid debt. 

With reference to the question whether there was any indebted- 
ness of the company to Eager or not, we have examined the record 
with care. The committee of stockholders reported that there was 
$100,000 or more due for extras, in addition to the $275,000 already 
alluded to. As this was the committee which took part in the 
fraudulent settlement already alluded to, the evidential weight 
of their report is not considerable. The amount due, if any, de- 
pends upon the exact terms and requirements of the contract be- 
tween Eager and the company. That refers to certain specifica- 
tions, which are not set forth in the record. The view which the 
master took below of the relation existing between Eager and the 
company enabled him to reach the conclusion that the intervening 
petitioners were entitled to liens against the company without re 
gard to the indebtedness of the company to Eager. We do not 
think that the question of the company’s actual indebtedness to 
Eager was as fully presented on the evidence, or as fully considered 
by the master, as the importance of the issue, under our view of the 
relations of the parties, requires. For that reason we do not pass 
upon it, but remand the case to the court below, with instructions 
to refer the question of the indebtedness of the company to Eager 
to the master for further consideration and report, with leave to 
all parties in interest to adduce such further evidence as they may 
desire. 

We have thus far considered this case in the light of the pro- 
visions of the act of 1883. Under that act we conclude that the 
intervening petitioners can only claim as subcontractors, and have 
no lien against the railway company, unless they can establish an 
existing indebtedness on the principal contract from the company 
to Eager, and then only to the extent of that indebtedness. There 
are two other acts of the legislature of Tennessee to which reference 
has been made by counsel for the appellees, and upon which reliance 
was had by the master and the court below. They deserve notice 
here. The first act was approved February 24, 1873, (Acts 1873, 
p. 8, c. 8) and gave authority to certain railway companies of the 
state to issue consolidated or income bonds, and to mortgage their 
property to secure the same for the purpose of paying otf their 
indebtedness. Section 5 of the act provided that the provisions of 
\the act should in no way impair any lien or mortgage or priorities 
of lien that the state of Tennessee, or any individual, or any cor- 
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poration, had upon any of said railroad companies, or upon the 
property of such companies, and contained a proviso also that no 
such mortgage should bar any judgment against any “such” rail- 
roads for work or labor done, or damages done to person or prop- 
erty. The other act was passed in 1877, (chapter 72, p. 92,) to 
amend the law in relation to the consolidation of railways, and 
contained this proviso at the end of section three: 

“Provided further, that no railway company shall have power under this 
act, or any of the laws of this state, to give or execute any mortgage, or other 
kind of lien, on its railway property in this state, which shall be valid and 
binding against judgments and decrees, and executions issued therefrom, for 
timbers furnished and work and labor done on, or for damages done to 
persons or property in the operation of its railroad in this state.” 

The effect of this proviso was considered by the supreme court 
of Tennessee in a learned and convincing opinion by Judge Lurton 
in Frazier v. Railway Co., 88 Tenn. 1388, 12 S. W. Rep. 537. It was 
there decided that the proviso applied to all railroads of the state, 
and had not been repealed by a general act in 1881, authorizing 
railroad companies to issue mortgages; that the legislature had the 
right to impose the limitation as a condition precedent to the exer- 
cise by the companies charged with public functions of the power 
to mortgage all their property. The case there considered was a 
suit to fasten as a lien upon the property of the East Tennessee, 
Virginia & Georgia Railroad Company a judgment for damages 
sustained by the plaintiff from the operation of the same road when 
it was owned by a railway company against whom a mortgage 
had since been foreclosed, and from whom title had passed to the 
defendant. It was held that the lien was valid and binding, 
under the act of 1877, upon the road in the hands of the purchaser. 

We do not think that these acts, or the principles announced in 
Frazier v. Railway Co., have application to the case at bar. The 
judgments, decrees, and executions for timbers furnished and work 
and labor done on, or for damages done to person or property in 
the operation of, its railroad, referred to in the act, are judgments, 
decrees, and executions against the railway company; and there- 
fore the timber furnished and the work and labor done must be 
so furnished and done that under the laws of Tennessee the company 
would be liable to pay for them to the contractor or material man. 
If, as we have found, under the act of 1883, the subcontractor or 
material man had no claim against the company except after notice, 
and then only for the balance due the principal contractor, a judg- 
ment or decree could not be properly rendered against the company 
in favor of a subcontractor if no balance was due the principal con- 
tractor. If, however, such a judgment is obtained by a fraudulent 
statement of that balance, the statute of 1877 was clearly not in- 
tended to prevent a court of equity from disregarding it, and ex- 
amining the evidence, and determining therefrom whether any 
balance in fact existed. It is obvious, therefore, that under the 
circumstances of this case the acts of 1873 and 1877 add nothing 
to the force of the act of 1883. 

We have considered the validity of the mortgages under which 
the Central Trust Company claims, and the right which the Cen- 
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tral Trust Company derives therefrom, only for the purpose of 
determining that it has a sufficient interest in the property to 
give it a standing in this cause to object to the validity and en- 
forcement of the claims of the intervening petitioners against the 
property of the Knoxville Southern Railroad Company. The right 
of the company, as the mortgagee under the Knoxville Southern 
mortgage, to have the property sold, cannot be contested by the 
intervening petitioners, unless they have themselves an interest 
in the property; that is, unless they have a lien under the act of 
1883. If they have a lien under the act of 1883, it is indisputably 
prior to the rights of the mortgagee, the Central Trust Company; 
and after the sale of the road, which they pray, and which is also 
prayed by the Central Trust Company, their liens, if any exist, 
should be satisfied before the Central Trust Company receives 
any of the proceeds. If they have no lien upon the road, then it 
is immaterial to them what the exact right of the Central Trust 
Company is, and they cannot object to the equitable relief which 
has been accorded to the Central Trust Company by the decrees 
pro confesso against the Knoxville Southern Railroad Company 
and the Marietta & North Georgia Railroad Company, namely, of 
the foreclosure of the mortgage, sale of the road, and distribu- 
tion of the proceeds. It follows, therefore, that after the payments: 
of the liens which are found to be valid against the railway com- 
pany in favor of the intervening petitioners, the proceeds must 
go to the Central Trust Company upon its mortgage. 

These views render it unnecessary for us to consider the consoli- 
dation of the Knoxville Southern Railroad Company and the 
Marietta & North Georgia Railroad Company, its validity or its 
effect. 

The decree is reversed, with instructions to the court below to 
take such further proceedings as shall be in accordance with this 
opinion. 

Cross Appeals. 


A number of lien claimants filed cross appeals. One of them, 
the Mechanics’ National Bank of Knoxville, sought to have a lien 
declared in its favor for three drafts. The first, for $2,000, was 
drawn by George R. Eager in favor of the North Georgia Con- 
struction Company upon H. A. Eager, treasurer, Herald Building, 
Boston, Mass., and was indorsed by the construction company, by 
George R. Eager, president. No liability appears on this draft 
against the Knoxville Southern Railroad Company, and no reason 
is shown why recovery should be had against that company thereon. 
The third draft, for $2,535, was drawn by George R. Eager to the 
order of the North Georgia Construction Company upon H. A. 
Eager, treasurer, Herald Building, Boston, Mass., and indorsed by 
the North Georgia Construction Company, by George R. Eager, 
president. There is nothing upon the face of this draft, and noth- 
ing in the evidence, to indicate that this is an obligation of the 
Knoxville Southern Railroad Company. The two foregoing drafts 
are within the class of debts already referred to in the opinion, 
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made with Eager as contractor and an individual, but held by 
the master to be debts of the company, on the ground that he was 
acting as agent for the company. The second draft, for $3,000. was 
drawn by the Knoxville Southern Railroad Company, by Melvin 
R. Gay, treasurer, in favor of itself, on the North Georgia Con- 
struction Company, Herald Building, Boston, Mass. It was ac- 
cepted by the improvement company, by H. A. Eager, treasurer, 
and indorsed by the Knoxville Southern Railroad Company, by 
Melvin R. Gay, treasurer, and George R. Eager, president. This 
draft was duly protested, and entitled the holder to a judgment 
against the Knoxville Southern Railroad Company as an indorser. 
The fact that the money on the draft was deposited to the credit 
of Eager, and was used by him to pay for labor and material in 
the construction of the road, cannot by any theory of law give 
to the holder of the draft a lien under the act of 1883. It makes 
the holder simply a general creditor of the company, and entitle 
to share in the proceeds after those who have liens upon th? 
property shall have been paid, if any surplus remains. The ap 
peal of the Mechanics’ National Bank is therefore dismissed. ` 

The appeal of the State National Bank is also dismis-ed, for the 
reasons that the drafts upon which it sought to have a lien ad- 
judged to it against the Knoxville Southern Railroad Company show 
that they were drafts drawn by George R. Eager and accepted by 
H. A. Eager, and did not have upon them any indorsements of 
acceptance of the Knoxville Southern Railroad Company. They 
are not, therefore, claims against the railroad company, and the 
appeal of their holder, the State National Bank, is dismissed. 

We have considered all the other assignments of error that have 
been brought to our attention. There are some general assign- 
ments of error based on exceptions which appear in the record, 
but which are not referred to in the briefs of counsel, and which. 
in such a voluminous record, it is not possible for us to consider 
without having our attention called to them specifically, in ac- 
cordance with the rule requiring that assignments of error shall 
fully point out the action of the court objected to. For these rea- 
sons the cross appeals are all dismissed. 


(57 Fed. 774, — U. S. App. —.) 
HOLLADAY et al. v. LAND & RIVER IMP. CO. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 
No. 58. 


PARTNERSHIP—SETTLEMENT— EQuitTy— LACHES. 

After the death of one of two copartners engaged in land speculation, 8 
settlement of the copartnership affairs, which had been begun during the 
lifetime of the deceased partner, was consummated by his executor and the 
surviving partner, and a deed of the land given by the executor to the 
surviving partner. The executor had been the contidential agent of the 
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deceased partner for years, and was especially charged in the will with 
the duty of settling up the deceased partner's affairs. Held that, in the 
absence of proof of actual fraud, the settlement thus made was con- 
clusive on the heirs and devisees of the deceased partner, when attacked 
for the first time nearly 24 years after the settlement, and after the 
executor and the surviving partner were both dead, and all books and 
papers relating to the partnership affairs had been destroyed. Woods, 
Circuit Judge, dissenting. 


Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

In Equity. Suit by the Land & River Improvement Company 
against Lavinia H. Holladay and others to quiet title to certain 
lands. Decree for complainant. Defendants appeal. Affirmed. 

Statement by FULLER, Circuit Justice: 


The Land & River Improvement Company, a corporation organized under 
the laws of New Jersey, filed its bill of complaint in the United States cir- 
cult court for the western district of Wisconsin on the 4th day of Septem- 
ber, A. D. 1890, to quiet title to lots 1 and 2, and the S. W. 34 of the N. 
E. % of section 14, in township 49, range 14 W., in the county of Douglas 
and state of Wisconsin, containing 113.80 acres, against Lavinia H. Holla- 
day, Jesse Holaday, Minnesota E. Tytus, John B. Tytus, Charlotte E. 
Webb, William F. Webb, and George W. Ewing, the heirs and legal repre- 
sentatives of George W. Ewing, deceased. The bill set up a partnership for 
dealing in real estate between Madison Sweetser and George W. Ewing and 
claimed the entire interest in the lands in controversy, under Madison Sweet- 
ser, through a settlement with the executors of George W. Ewing, in pursu- 
ance of which a deed of Ewing’s interest therein was given by them to Sweet- 
ser, dated December 11, 1866. The answer admitted the partnership, but as- 
serted tithe to an undivided one-half interest In the real estate; it being con- 
tended that the deed of December 11, 1866, was unauthorized, fraudulent, 
and void. By stipulation, it was agreed that defendants might have the 
same relicf upon their answer as if they had filed a cross Dill. 

The original agreement between George W. Ewing and Madison Sweetser 
bore date May 25, 1855, and read as in the foot-note.' 


1 Whereas, the said Madison Sweetser has, as shown T his statement dated the 21st 
inst., and hereunto attached, contracted for and partially secured the right and title 
and ownership of certain half-breed Sioux Indian lands, and also hopes and expects to 
secure the right, title, and ownership, by pre-emption or squatter or claim title and 
otherwise, to certain other lands at Traverse des Sioux, and at other points and places 
within the territory of Minnesota, and in other states and territories; and yeten 
the said Sweetser is desirous of securing the co-operation and advice and assistance o 
the said George W. “Wg: party of the second part aforesaid, in consummating and 
securing said purchase of lands, lots, eto., now partially secured, and which he may 
hereafter secure, directly or indirectly: 

Now, then, therefore, be it known that we, the said Madison Sweetser, party of the 
first part, and the said George W. Ewing. party of the second part hereto, do and have, 
this day and by these presents, entered into this agreement for the purpose of making 
and consummating said purchases and said claims, and of such other lands and lots as 
they may deem it advisable to purchase and secure in said territory of Minnesota and 
elsewhere. The said Sweetser will spend most of his time up in Minnesota territory, 
and will give this land business his personal attention; this being deemed important 
and necessary in effecting purchases from half-breeds and others, and also in perfect- 
ing the claims which he has or may hereafter make or purchase or trade for, or other- 

se procure, from or through other persons. And more especially is it important and 
necessary that the said Swectser shall watch closely, and give his personal attention 
to securing and consummating and perfecting the title to the lands and lots now and 
hereafter to be claimed by him at and near the town of Traverse des Sioux, in Nicollet 
county, in the territory of Minnesota, and also the claim made at Swan lake, in said 
territory. These said claims and purchases, and any and all other claims and pur- 
chases, or rights or titles, obtained, procured, and to be procured hereafter, by the said 
Sweetser, cither directly or indirectly, whether in his own name or in the name of the 
said Ewing, or of any other person or persons, are all to belong, jointly and equally, to 
the said Madison Sweetser and to the said George W. Ewing, each to own and to have 
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the one equal half thereof, and they are to be so held in trust one for the other. And 
upon request the titles are to be made so (one to the other, as the case may be) by exe- 
cuting proper deeds or other bonds or conveyances, or, if held for joint and mutual 
benefit, then the party holding any such title, shall, upon request, give and make to 
the other pie Bove and necessary declaration of trust, fully stating that fact. This 
may be desi where the said ee mutually agree to sell, or hold for sale, any par- 
ticular tract or part of tract. here they do not agree to sell, then the titles s be 
made equal half to each, in the way and manner hereinbefore provided. 

This agreement for purchasing sand securing lands for joint account through the per- 
sonal attention of the said Sweetser is to continue for three years, unless sooner dis- 
continued by mutual agreement of the parties. It is believed that $3,000 will be all that 
will be required to enable the said parties to secure what joint lands they now have in 
view. If, however, they find it profitable, and they are able to do so, and willing, they 
can increase the aggregate amount of their joint purchases and joint investments. 
Each party is to advance his equal half of the funds necessary to make their joint pur- 
chases contemplated by this agreement; and, should the said Ewing advance more 
than the said Sweetser does, then and in that case the said Sweetser will have to re- 
imburse him the one-half thereof, with interest thereon. If found advisable, some of 
the lands and property thus jointly procured may (both parties consenting thereto) be 
sold, and the proceeds be equally divided, or in reinvested in lands or town propert 
on joint account. The funds advanced by either party for making any of these sai 
joint purchases, or for defraying necessary expenses, etc., shall in all cases be refunded 
to the party advancing the same, with interest thereon, as soon as the same can be 
realized from sales of any of the joint propery 

The said Sweetser to open and keep a set of joint land books, and keep regular ac- 
counts showing all proper expenses and costs of making purchases, securing claims, 
etc., and he will take necessary vouchers for all moneys, etc., paid out for and on ac- 
count of this said joint property, real-estate business, where the amount exceeds say 
$20, all of which he is to report and submit to the said Ewing for his examination, and 
whenever called on so to do; and, also, he is to report to the said Ewing, from time to 
time, each and every purchase, when and as made, showing what it is, its cost, descrip- 
tion, and what the title is, how derived and how held, etc., and that the same is for 
and on account of this said joint land business. At the See of this said agree- 
ment, or before,—tbat is to say, when it is discontinued, and brought to a final close,— 
then, if not done before, all the debts due from the joint concern to either the said 
Sweetser or the said Ewing, or to any other person, must be settled and paid; and then 
the lands, lots, or other joint property, and any and all moneys or notes or bonds or 
other things, belonging to the said Joint real-estate business, must be equally and 
fairly divided between the said Sweetser and the said Ewing, each to have and own 
the equal one-half thereof. 

It is understood that the said Ewing is not expected to give their joint land business 
any of his personal attention in Minnesota territory, or where any of the said joint 
paren may be made, (as this part of the business is to devolve on said Sweetser;) 

ut the said Ewing is to aid by advising and corresponding with said Sweetser. when 
called on so to do, and he is to assist in anything that may require attention at Wash- 
ington city, or elsewhere where he may be, so far as it may be in his power so to da 
And it is expected that the said Sweetser and the said Ewing will consult and corre- 
spond fully and freely in relation to all they do in this joint land-purchasing business. 

All necessary expenses incurred by either party in attending to this joint business 
shall be mutually borne and paid by them jointly, and, of all these and all other outlays 
and expenditures, the parties are to keep correct accounts and make full exhibits, one 
to the other, upon request. 

If the title to any joint property procured under this agreement shall be in the name 
of Madison Sweetser aforesaid, or George W. Ewing aforesaid, the same shall be held 
in trust by the one holding it, and half of the same shall belong to the other; and, if 
any titles shall bein the name of any other person or persons, it is to be for the said 
Ewing & Sweetser and in trust for them, and the half thereof to be surrendered and 
made over to either, upon request from them or either of them, or from their legal rep- 
resentatives. 

And it is further agreed that the said Madison Sweetser is to have and be allowed 
for his said persoual services and attention to this said joint land business a salary of 
$60.0 per annum, to be taken from the joint funds, so that said Ewing will pay the one- 
half thereof, or $300 per annum, as his part of said salary. 


The statement attached was dated May 21, 1855, and signed by Sweetser, 
who therein asserted: ‘In the treaty with the Sioux of July 15, 1830. and 
ratified Iebruary 24, 1831, provision is made for the half-breeds of said 
Indians in article 9; for a tract of country, say thirty-six miles long by 
fifteen wide, containing say 540 sections or 551,640 acres of land. I now 
control five miles, or the interests of five half-breeds, to wit, A. J. Campbell. 
Scott Campbell, Batrice Campbell, Rosaline Campbell, and Hyppolite Camp- 
bell, &c., &e.” 
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August 12, 1857, a supplemental agreement was executed by Sweetser and 
Bwing, as given below.’ 


The purchases and arrangements and negotiations for purchases, and interests 
made and making and in contemplation by the said Madison Sweetser, under our said 
annexed agreement, being larger and more extended than was at first contemplated, 
and the said George W. oe having advanced to said Sweetser, in all, a much larger 
amount of money than it was first supposed would be needed, (the amount so furnished, 
up to this date, ing eight thousand dollars, or more, as said Sweetser’s several re- 
ceipts to him therefor will show,) and the said Ewing may (if needed, and he feels 
willing hereafter to do so) advance some more money, and as some of the half-breed 
lands and town-site property already purchased have been and can and may be sold 
by the said Sweetser, if deemed advisable, and thereby add to our cash means, it is 
now thought advisable, and agreed to between us, that the said Sweetser shall con- 
tinue to extend and add to our said joint land and town property purchases, either by 
increasing our shares and interests, direct and indirect, in town sites, or in the Dakota 
or other land companies and associations formed or forming here or elsewhere for 
the purpose of securing lands and town sites in this territory and elsewhere, by making 
settlements thereon, or by pre-empting, or by claiming under the general town law or 
under licenses to trade with Indians, or by laying on half-breed Sioux Indian land 
scrip upon the government lands, or in any other way or manner deemed most advisa- 
ble to secure the same, or any shares or interest therein. And it may be well to pur- 
chase a few more of the said half-breed Sioux land scrip, or to purchase lands or town 
property, in some way, so far as the joint means within said Sweetser’s hands now 
or hereafter may enable him to do, and in this way prudently to extend and add to 
our joint real-estate interests under our existing agreement, which the said Sweetser 
can do with the concurrence of the said Ewing. 

The joint Wabasha interest, our large interest at and near Traverse des Sioux, Swan 
lake, and half-breed Sioux Indian land, and town sites and lands, thus far secured and 
contracted for (under our agreement) by said Sweetser, it is hoped, will result favor- 
ably; and the said Sweetser is to aim to perfect, as fast as practicable, our titles there- 
to. He is to cause our land scrip to be located to the best advantage, and, when 
necessary to accomplish this, he can sell an interest in a part, say one-half, at say five 
dollars per acre, on like terms as he is about arranging with Messrs. Gilman and 
Wait. Our Wabasha interest is believed to be, prospectively, quite valuable, and this 
is to be carefully looked after, in order to enable said Sweetser to consummate all of 
said purchases, and the titles thereto, and also such other purchases as he may make, 
and to secure other landed and town-site interests as herein, and under our original 
agreement, are contemplated. It is agreed to continue and extend our agreement two 
years longer, which will make it terminate on the 25th day of May, eighteen hundred 
and sixty, (1860,) unless the same should be previously discontinued by consent and 
agreements between the parties, or by the death of one or both of them. And for all 
the time this agreement shall continue in force from and after the 25th day of May, A. 
D. 1858, the said Sweetser is to be allowed for his services at the rate of ten hundred 
dollars per annum, instead of six hundred dollars, which is his salary under the orig- 
inal agreement, and Pee inthe same way and manner. As the said George W. 
Ewing is not expected to be the resident or acting partner under this joint real-estate 
agreement, nothing herein contained shall be so construed to preclude or prevent him 
at any time, should he desire to do so, from purchasing real estate for himself or for 
other persons with his own or their funds, within this (Minnesota) territory or else- 
where, during the existence of this agreement, but in doing so he would not, of course, 
interfere with any purchases which the said Sweetser might desire to make for the 
joint interest under this agreement; and, should the said Sweetser desire to purchase 
some residence property for himself with his own individual funds, he can do so, not 
interfering with purchases made for joint account. Should either or both of the par- 
ties to this agreement die before the business under it is finally closed up, it is believed 
and intended to have it so full, plain, and explicit that their legal representatives 
could go on and close it up fairly, and carry out our intentions, as meant and intended 
by us, in good faith, which is to say that half of all the profit or gains, either in prop- 
uy or money, or whatever may be remaining on hand, (after the juint debts are paid, 
and all moneys advanced by either are paid back with,) shall belong to each, and shall 
be so made over promptly and in good faith. Most, and perhaps all, of the titles, 

reements, obligations, growing up in this business, will be made in the name of 

adison Sweetser, the acting partner. These he will hold in trust for himself and for 
said Ewing, or his legal representatives or assigns, all of which he is to surrender and 
make over upon request, as stipulated and provided inthis agreement. Said Sweetser 
being a resident and active party in this real-estate business, itis thought best that 
the titles and other papers shall be made to him, and in his name, to facilitate the 
transaction of the business. In all large and important transactions of either pur- - 
chases or sales, the said Ewing is to be first consulted, und his consent obtained, be- 
fore making the same, unless where tnere is an emergency, and it would be unsafe to 
defer it for this purpose. 
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March 3, 1860, the lands in controversy, the legal title to which was in 
Hyppolite Campbell, were conveyed to Ewing by Sweetser under power of 
attorney from Campbell. July 28, 1860, Ewing attached to certain lists of 
lands, including those in controversy, the following memorandum under his 
hand and seal, witnessed by William Lytle and B. D. Miner, and acknowl 
edged that day before Lytle as notary public: ‘The foregoing described lands 
and real estate, lying in the states of Minnesota and Wisconsin, were ao- 
quired by Madison Sweetser as per agreement between him and myself dated 
25th of May, 1855, and the subsequent amendments thereto; and they are 
now deeded to me by said Sweetser in trust for himself and me jointly, sub- 
ha to all the conditions contained in said agreement and amendments 

ereto.” 

During the latter part of 1865 and the early part of 1866, Mr. Ewing seems 
to have been urging Sweetser for a full settlement of all their transactions. 
January 7, 1866, Sweetser wrote Ewing a letter, in which he said: ‘You 
propose to sell me your interest in our landed operations under our agree- 
ment for original cost and interest. I now accept your proposition, and will 
be ready as soon as time will permit us to examine the matter, and determine 
the amount. With this view, I wish you would have Mr. Lytle prepare a 
statement of account, including only such as properly belong to expenditures 
for real estate.” | 

January 30, 1866, B. D. Miner, acting as the agent for Ewing, wrote to 
Sweetser, stating that Col. Ewing continues in ill health, and ‘is very anxious 
to close out all business affairs with you and all others; and, with this view, 
he has fully empowered me to arrange his affairs so as to make full and 
complete settlements of all his unsettled affairs. Acting under this author- 
ity, I now propose that he shall quitclaim to you all of the interests he may 
have acquired by conveyances made to him by you, as attorney for other 
parties, of lands in Minnesota and Wisconsin, described as follows, to wit, 
[then follows a Hist of lands, not including those in controversy,] at and for 
such sum as may be agreed on between you and I. You will therefore, if 
you wish this matter settled, state what you will give in cash down, or on 
short time with approved security, for such quitclaim. You, better than any 
one else, know what the property is worth. This complicated matter must 
be adjusted in some way or other, and I am determined that we will be rid 
of the annoyance and perplexity attending it, and have already, according 
to previous notice to you, ceased paying taxes. If you make such a proposi- 
tion as is acceptable, I shall require of you the surrender of the declaration 
of trust, and the canceling of the original agreements and amendments, and 
a release from all further claims against Colonel Ewing on account of the 
same, so that we may be relieved from all further trouble, litigation, or ex- 
pense in relation thereto. If you make such a proposition as may be accept- 
able, the proceeds, when and as paid to me, will be used to refund to Colonel 
Ewing, as far as it may reach, the large amount of money which he has fur- 
nished you, from time to time, to be invested in that country. This proposal 
to be good for 30 days, and no longer.” 

By letter of February 8, 1866, Sweetser withdrew the offer contained in 
the letter of January Tth, and, referring to the fact that it had been stated 
by Miner and Ewing that, by their operations, Ewing and Swectser had failed 
to acquire title to any property, said: “I accept that as the conditions of 
that concern, with the remark that this result has been reached by refusal 
to carry into effect the written and implied agreements to furnish means 
+ + * Jf you will make me a proposition what Mr. Ewing will take for all 
interest acquired, whether personal or real, by Ewing and Sweetser. I will 
then consider the matter. * * * If neglected much longer, all will be lost. 
Remember, I do not propose to purchase a release of the lands alone men- 
tioned in your schedule. I mean all acquired by Ewing and Sweetser, 
whether in his or my name. You should know that I know what they are, 
nnd, when you furnish me another list, let it be a correct one. You under- 
stand me; to make your proposition for all your interest; and let your com- 
wunications be confined to business, if you expect them to receive atten- 
tion.” 
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A letter from Sweetser to Ewing followed on the 17th of March, in which 
he protests that the letter from Miner of the 30th of January does not give 
a schedule of all their joint property, and says: “I understand you desired 
to get rid of all our matters. This is the only way I can conceive to settle 
the matter. Do you desire to sell or purchase all our interests? If so, what 
will you take, or what will you give? I will be prepared in the spring to 
close the matter in some form. I cannot consent it shall rest as at present. 
I cannot afford to give my time and furnish money to pay the expenses for 
taking care of the property. If there is no other way, the property must be 
sold to pay the debts; but I will either purchase or sell, and arrange the 
matter to relieve you of further trouble. It strikes me we should be able to 
do this, in and of ourselves. With this view, will you have a full and com- 
plete account made of your expenditures in our joint interest, and forward 
the same to me? * + + I propose to sell all, or purchase all; not a part. 
Close at once all interests, for we have been quite long enough joint owners, 
and I understand this to be your wish. At least, you have so stated re- 
peatedly. * * * Let us, in good faith, close.” 

March 26, 1866, Ewing wrote to Sweetser, (the letter being in the hand- 
writing of Wiliam Lytle, but signed by Ewing,) saying: ‘Under my special 
direction, Mr. Miner, my general business agent, on the 30th of January last, 
made you a written proposal in reference to the affairs of Ewing and Sweet- 
ser in relation to lands in Wisconsin and Minnesota. He has not assumed 
any authority not vested in him. The list of property furnished therein was 
full and complete, except as to that then and now in litigation. You were 
requested to affix to ench tract such a price as you were willing to pay there- 
for. This was done at your suggestion, as you have frequently stated to me 
that you desire to purchase my interests. I know of no better way for you 
to acquire my interest. The offer of the 30th of January last, above re 
ferred to, was made in good faith, and I expected that you would affix to the 
descriptions such prices as you would pay for them, if they are of any value. 
I have already notified you that I will not furnish any more money to be 
used in any manner connected with that real-estate business. I have fur- 
nished you with a large sum of money, and have had no returns. The title 
to the lands described in the schedule furnished you on the 30th of January 
last, by you put in, are mainly worthless. Where the titles are not worthless, 
the property is. This is the condition in which I find myself, after having 
expended so large an amount of money. I now ask you to take back your 
titles, and surrender to me the declaration and agreements between us in 
relation thereto. You can have your titles at your own price, and on your 
own terms. What remains, not included in the schedule, can be settled 
hereafter. I have determined to rid myself of all mixed interests, and with 
this view I made you the offer of the 30th of January last, which I now 
renew. If not arranged within the next sixty days, I shall sell the property 
for whatsoever it will bring, and apply the proceeds to the payment of the 
debts of the concern.” 

March 30, 1866, Sweetser wrote to Ewing and Miner that he had had an 
interview with a gentleman from New York on the subject of purchasing 
Mr. Ewing’s interest in the affairs of Ewing & Sweetser; that he supposed 
Mr. Ewing proposed, in good faith, to sell his interest at cost and interest, 
to save his advances, which might be lost unless protected, “which he de- 
clines aiding to do to save his interests, as well as to protect, to some extent, 
my labor and advances. I have been trying to protect all by a sale, with the 
promise to further labor, if the sale should be made, to develop the prop- 
erty. This is a matter of business, and not favor. Do you still desire to 
sell? And, if so, I am authorized to offer you your entire advancement, with 
the interest; to pay you $5,000 in hand; notes, with interest, and bond and 
mortgage, for payment of the balance, with such payment as you may agree 
upon. I can, by sacrifice, make this arrangement. Do you accept? I am 
prepared to make any sacrifice to close this whole matter. The gentlemen 
gave me 15 days for answer.” 

On the 6th of April, Sweetser wrote Miner that he desired to purchase 
all of Ewing's interest, not a part; but, referring to the letter of January 
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30th, he would say that he would give Ewing $100 for all the property men- 
tioned in the list of that date. “On the same day, and in answer to a letter 
from Miner, Sweetser wrote, “I am not able, if I were disposed, to make 
the purchase; but since I came east I have given the subject my atten- 
tion, to carry out what Mr. E. said he was desirous of doing, and what I 
said I would do, i. e. pay him his money with interest. I have been ne- 
gotiating for that purpose; not to make money myself, but to get him out, 
as he seemed to desire, and to get other parties in his stead, who would do 
their part in protecting the property, and in the end save a small interest 
to inyself, and to compensate me for years of expense and hard labor. Now, 
you and he can say to me, in a proper writing, that you will take the propo- 
sition of principal and interest with four or five thousand dollars in hand, 
and the balance in payments. Then I have something to act upon. But 
I must have a definite and certain something, to get gentlemen to advance 
their money. I am, in other words, negotiating for him. If something is 
not done, the property will go to waste. No one need expect me to do the 
work and pay the money. Should you agree to send me a written, fixed, propo- 
sition I will then be able to act. I have reason to know I can carry into 
effect my proposition to you. Any personal interest between us, I will 
arrange myself, in making out the cash advanced. I want included there- 
in the last mortgage given him on my house. The concern owes me that 
amount, and more,—also, the $100 advanced me to go to New York, and 
attend the Bratt case.” 

Under date of April 8, 1866, Mr. Sweetser again wrote to Mr. Miner that 
the gentlemnan whom he had been expecting to purchase Mr. Ewing’s entire 
interest had not returned, but that he hoped, through another party, to 
arrange the same matters, and said: “I will give you $20,000 for all inter- 
est he has in the Ewing and Sweetser matters, his releasing mortgage on 
my house and lot, excepting the original mortgage for the purchase money, 
which I will arrange besides, pay him down on the purchase say $4,000 or 
$5,000, and more, if I can; the balance secured by notes and mortgage on 
the property.” Or, he says, he will give up all agreements and pipers of 
every kind relating to the business, and release all interest in and to the 
property, by Ewing placing him where he was when he commenced. He 
adds: “I have borrowed some money, say $3,000, which has been expended 
in and about that business. The payment of any amount shown to be 
expended by me since this business commenced will apply to the payment 
of the original mortgage on my property, the balance to be paid me. what- 
ever it may be. All I desire is to be placed in money and property where 
I commenced, with the loss of my labor for twelve years. Answer. Will 
you accept either proposition? I desire, as much as you or he, to have this 
matter closed, if it can be, and I have been laboring to that end for the 
last six months.” 

Ewing replied April 14, 1866. He refers to Sweetser’s letters of April 
6th and Sth, and says, referring to that of the 6th: “The proposition made 
you in January last by my agent, B. D. Miner, was made in good faith, and 
by it I will abide. So your proposition is accepted, and I will give you 
twenty days to make the payment. On the payment, I will quitclaim and 
relinquish to you all the interest that I hold in and to the property named 
in said schedule of January last, by your complying with the requirements 
and stipulations therein contained. I had hoped you would have come 
out to Fort Wayne, as proposed by Mr. Miner, when you and he could have 
negotiated, and closed up the whole matter. The proposition contained in 
your letter of the 8th, above referred to, I cannot accept. The security for 
the money I have loaned you at different times I consider amply good. 
Your note secured by mortgage on the property named in your list of Janu- 
ary last would be of no value to me, as you have indicated in the offer you 
have made for it. I shall þave the quitclaim deed prepared at once, and 
lave it executed. I will leave it in the hands of my agent, B. D. Miner. 
at Fort Wayne, with directions that he deliver it to you on your complying 
with the requirements of the said January letter, which also contains the 
list of the property to be deeded you under this arrangement. I trust that 
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you will come forward without delay, and take back the worthless titles 
you have placed in me. What remains can be settled and adjusted by us 
at some future day, as I have heretofore advised you.” 

April 30, 1866, Ewing executed his quitclaim deed to Sweetser, embracing 
the lands set forth in the letter of January 30, 1866, by the same descrip- 
tions, not including the lands in controversy and some other lands, and 
reciting a consideration of $100. This deed contained 3,939.11 acres of land, 
and the deed of December 8, 1866, hereinafter referred to, embraced 543.80 
acres, making 4,482.91 acres in all. The memorandum of July 28, 1866, 
covered 2,324.31, and 160 acres therein described were not mentioned in the 
subsequent transfers between the parties. The deed of April 30th was 
presumably left with Miner, and the exact day of its delivery was not shown 
by direct evidence. 

On the 20th of May, 1866, George W. Ewing, who was a citizen of Indiana, 
residing at Ft. Wayne, died testate. His will bore date February 17, 1866, 
and was duly admitted to probate in Allen county, Ind., October 2, 1866, and 
in Polk county, Wis., October 5, 1866. Byrum D. Miner and Willinm A. 
Ewing were appointed executors. Miner resided at Ft. Wayne; and Ewing, 
in Ohio. The fourth clause contained a description of certain real estate, 
which the testator directed to be improved and leased as should be deemed 
most advisuble by the executors, and the income derived therefrom be paid 
one-third to each of his three children during their natural lives; and the 
disposal of the real estate was expressly forbidden during the life of any 
of the children, the same to be in the mean time “under the control of my 
executors.” The sixth clause provided that the executors should, in order 
to carry out the trust reposed In them, first apply such of the personal estate 
as they may see proper, und then to make sale of such of the real estate as 
Was not embraced in the fourth clause as should be necessary to carry out 
and effect the objects and purposes of the will, and thus continues: “Before 
making such sale or sales of real estate, the same shall be appraised by two 
respectable citizens of the vicinity of the real estate to be sold, and shall not 
be sold for less than two-thirds of the appraised value; and my executors 
are authorized and empowered to make all such necessary sales and con- 
veyances without application to any courts for that purpose. And my 
executors are hereby also empowered to make conveyances for such real 
estate as I may have disposed of and not conveyed, and to receive the rents 
and the profits of all my real estate. And, also, my said executors, out of 
any moneys in their hands, arising from sales or otherwise, are fully author- 
ized to pay taxes on all my lands, and all other necessary expenses, salaries, 
and costs of executing this will, or defending and protecting any of the 
property of which I may die seised.” The twelfth clause bequeathed to 
Ewing's “friend and faithful bookkeeper, William Lytle, any and all claims 
that I may have against him at the time of my decease, and I relinquish 
all such claims, and direct my executors to deliver up to him all evidences 
thereof: provided, and on condition, that he remain and continue in the 
employment of my executors, in and about the business of the settlement 
of my estate, for a term of fron one to two years, at a fair compensation.” 
By the thirteenth item, “in view of the long and intimate relations exist- 
ing between myself and my worthy friend Byrum D. Miner,” the sum of 
$2,500 was bequeathed, and it provided that, because of “his long and inti- 
mate connection with my general business,’ Miner should be his active 
executor, and give his personal attention to settling up and protecting the 
estate. By the fourteenth clause, the sum of $10,000 was set apart “to be 
placed in the hands of my friend Byrum D. Miner, as trustee,” for the pur- 
pose of “the support, maintenance, and education, during their minority, of 
Wiliam E. Miner and George E. Miner, two children of the said Byrum D. 
Miner.” By the eighteenth clause, all the residue of the estate, not other- 
wise disposed of, was bequeathed to the three children of the testator, share 
and share alike, but not to be partitioned or otherwise disposed of by then 
until the executors should determine that it was not necessary for the par- 
pose of improving the property mentioned in the fourth clause of the wih. 

On the 3d day of October, 1867, at 3 o'clock P. M., the quitclaim deed of 
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Ewing to Sweetser, of April 30, 1866, was filed for record in the office of 
the register of deeds for the county of Douglas, Wis., and on the same day, 
at 3:15 P. M., a quitclaim deed to Sweetser, executed and acknowledged by 
Miner and Ewing, as executors, December 8, 1866. This deed conveyed an 
undivided half of the land in question and some other, not included in the 
deed of April 30th, and its contents are sufficiently referred to hereafter. 

December 8, 1866, a release from Madison Sweetser to the executors of 
George W. Ewing was executed, declaring the contracts ended, the execu- 
tors and the heirs and legal representatives discharged from liability to 
Sweetser, or any one else, growing out of the business, and covenanting 
to hold the estate harmless. This release was witnessed by William Lytle 
and George W. Ewing. and bore a United States revenue stamp, canceled 
as follows: “S., 8-12, 1866." 

December 11, 1866, Sweetser executed his note for $100, promising to pay 
B. D. Miner and William A. Ewing, or order, $100 one day after date, with 
interest. This note was sworn to by B. D. Miner, July 19, 1875, as a claim 
in favor of Miner and Ewing, as executors of George W. Ewing, and filed 
against the estate of Madison Sweetser, deceased, on that day. 

December 11, 1866, the executors executed another quitclaim deed to 
Madison Sweetser, conveying the entirety of the lands embraced in the 
deed of December 8th, and reciting that it was given in full settlement of 
the partnership affairs, as hereinafter set forth. This deed was witnessed 
by William Lytle and D. B. Kentner, and acknowledged before Lytle, and 
was filed for record in Douglas county, Wis., October 3, 1867, at 3:30 P. M. 

The deeds of December 8th and 11th, and the release, were in the hand- 
writing of Lytle. Upon the agreements of May 25, 1855, and August 12, 
1857; the statement dated May 21, 1855; and the declaration of trust of July 
28, 1860,—appeared the following indorsement in the handwriting of Wiliam 
Lytle, and signed by Sweetser, and by Miner as executor, all in red ink: 
“Canceled by deeds and agreements of December 8 and 11, 1866." This 
indorseinent upon the duplicates of these papers in the possession of Ewing's 
estate bore also the signature of W. A. Ewing, executor, in black ink, and 
Ewing testified that he so signed some short time after the others. Accord- 
ing to Mr. Holladay, a small carload of letters, papers, and books relating 
to Mr. Ewing's business in his lifetime was destroyed by Mr. Miner, twa, 
three, or four years before he died, (which was in 1886,) with Holladay's 
knowledge and assent. The books kept by the executors contained an 
entry of the $100 note under date December 11, 1866, and, under the same 
date, of the payment on that day by Sweetser to the executors of the sum 
of $4,700, in extinguishment of mortgages. There was also an entry of 
payment, October 15, 1866, of a note of Sweetser for $583.50. The book of 
deeds kept by the executors, commencing in October, 1870, with deed No. 
65, was produced, but the book prior to that, covering the period from June 
4, 1866, to October, 1870, was not. No taxes upon the lands in controversy 
were paid by the executors after December 11, 1866, but they were paid by 
Sweetser, his heirs or grantees. 

B. D. Miner had been in the employment of Mr. Ewing from 1838 to his 
death; acted as his executor until 1869, when he resigned, but continued in 
the employment of the estate until 1886, when he died. William Lytle en- 
tered the employment of Mr. Ewing in 1856, and continued therein, and in 
that of the executors, until his death, in about 1885. W. A. Ewing acted 
as executor until 1876, when, upon his resignation, Jesse Holladay was 
appointed. 

George W. Ewing left surviving him three children: Mrs. Charlotte F. 
Ewing, the widow of her deceased cousin, then upwards of 30 years of age: 
Mrs. Lavinia H. Holladay, then about 26, and living in California with ber 
husband, Jesse Holladay; and George W. Ewing, 2d, then about 25, who had 
married a daughter of Madison Sweetser, the defendant Mary C. Ewing. 
Charlotte F. Ewing married Mr. Thurston in November, 1866, and died in 
May, 1871, leaving two children, now known as Minnesota E. Tytus, born 
in 1865 or 1866, and Charlotte E. Webb, born in December, 1867. Mra 
Holladay continued to reside in San Francisco until 1875, when she came 
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to Chicago, where her husband joined her the next year. George W. Ewing, 
2d, died in December, 1872, leaving his widow, Mary C. Ewing, and his son, 
George W. Ewing, 3d. 

Madison Sweetser conveyed the lands embraced in the deed of December 
11, 1866, to his daughter, Edith A. Sweetser, by deed bearing date May 24, 
1869; and she conveyed to her mother, Caroline Sweetser, by deed bearing 
date May 26, 1869, both of the deeds being acknowledged before Lytle as. 
notary public, and filed for record in Douglas county, May 10, 1875. Hyp- 
polite Campbell conveyed to Swectser the real estate in controversy April 
3, 1869, the deed being reeorded July 15, 1869. 

Madison Sweetser died in 1876, and Caroline Sweetser, November 17, 1877; 
and her interest in the real estate descended to her daughters, Mrs. Clara 
E. Root, wife of Louis B. Root, Mrs. Mary C. Ewing, wife of George W. 
Ewing, 2d, then deceased, Fanny C. Sweetser, and Edith A. Sweetser. 
Edith A. Sweetser died May 28, 1881, and her interest descended to her three 
sisters. June 18, 1883, the heirs of Madison Sweetser gave an option to 
Hammond and Weeks for the purchase of the land in controversy, which 
was afterwards extended to July 20, 1883, the purchase price being $75,000. 
July 16, 1883, the Sweetser heirs conveyed their interest in these lands, by 
deed bearing that date, and containing a warranty against conveyances 
made by themselves, to Weeks and Hammond, which deed was recorded 
April 15, 1885, and on August 1, 1883, Weeks and Hammond conveyed to 
the Land & River Improvement Company, for whose benefit the purchase 
was made, which issued its stock therefor in the sum of $114,000, the excess 
over $75,000 going into the trensury. This deed was recorded April 17, 
1875. The lauds had been vacant and unoccupied until about this time, 
when they were inclosed by a wire fence by the company. Hammond called 
on Holladay for the quitclaim of Ewing’s heirs in July, 1883. 

In the summer of 1890 the heirs and legal representatives of George W. 
Ewing brought suit for partition of the real estate in question in the cir- 
cuit court of Douglas county, Wis., to which all the parties to this suit were 
parties, and about 60 days later this bill was filed. On the hearing, the 
letters and documents hereinbefore referred to were adduced in evidence, 
together with the testimony of W. A. Ewing, Jesse Holladay, and others. 
Evidence was given as to the value of the lands in question in December, 
1866; at the time the company purchased; and at the time the suit was 
commenced; as to when the defendants had actual information of the 
transaction of December, 1866; when complainant had actual notice of de- 
fendants’ claim; and as to an attempt between the devisees and heirs to ad- 
just that claim in 1884, etc. Various exceptions to the admission of evidence 
were taken. 

The case came on for hearing on December 21, 1891, and a final decree 
wis entered March 11, 1892. The circuit court held (Judge Bunn, presid- 
ing) that the complainant, and those under whom it claimed, had been since 
December 11, 1866, the equitable owner of the undivided one-half in con- 
troversy, and that the defendants, at the time of the filing of the bill, had 
and held the naked legal title thereto in trust for the complainant, and with- 
out any right to set up and enforce the same against the complainant; that 
the defendants should execute to the complainant a quitclaim and release 
of and for said lands, and all right, title, interest, claim, or demand of, in, 
or to the same, as heirs or devisees of George W. Ewing, deceased; that the 
complainant was the full, absolute, and complete legal and equitable owner 
of the lands, and that the claim of title by the defendants was illegal, in. 
equitable, und void; and they were perpetually enjoined from setting up 
any claim of title whatever to the lands and premises, or any part thereof, 
against the complainant, and title and possession were quicted and con- 
firmed in the complainant, its successors and assigns. An appeal was there- 
upon perfected to this court, and 37 errors assigned. 


Bashford, O’Connor, Pollevs & Aylward, (Frederic Ullmann, R. M. 
Bashford, and William F. Vilas, of counsel,) for appellants. 

John C. pooner and A. L. Sanborn, (S. U. Pinney, on the brief,) 
for appellee. 
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Before FULLER, Circuit Justice, and WOODS and JENKINS, 
Circuit Judges. l 


FULLER, Circuit Justice, after stating the facts, delivered the 
opinion of the court. 

As by the terms of the agreements of May 25, 1855, and August 
12, 1857, there was, in effect, community of interest in capital, 
profit and loss, and subject-matter, Ewing and Sweetser correctly 
referred to themselves as partners, and the executors to the “land 
partnership” between them. The enterprise was not limited to 
a particular adventure, nor merely to the purchase of land to be 
held for advance in value. Town sites, and interests in town sites, 
town lots, half-breed land scrip and other scrip, shares in land com- 
panies and associations, were to be acquired. If found advisable 
some of the property might be sold, and the proceeds divided, or 
reinvested for the joint account. The claims and purchases were 
referred to as joint capital or joint means. Each was to contrib- 
ute equally to the expenses of the business. Joint land books, and 
regular accounts of expenses and costs, were to be kept. One- 
half of all the profits and gains, either in property or money, after 
all debts and advances were paid, belonged to each. Sweetser was 
to cause land scrip to be located, and to sell lands, but to consult 
with Ewing in large transactions, and so on. The defendants 
rightly admitted the existence of the partnership in their answer. 

The question to be determined is not whether the legal title to 
the undivided one-half in controversy passed to Sweetser by the 
deed of December 11, 1866, but whether, through a settlement of 
the affairs of the partnership by and between Ewing’s executors 
and Sweetser, the latter acquired such equitable right thereto as 
justified the decree of the circuit court. Unquestionably, this real 
estate belonged to the firm, and while the duration of the part- 
nership was specified as five years from May 25, 1855, (including 
the extension,) purchases of many hundred acres were apparently 
made after that period expired, and the partnership affairs, con- 
fessedly, had not been closed up when Ewing died, May 29, 1866. 
The contention that by the execution of the declaration of trust of 
July 28, 1860, the lands therein embraced ceased to be partnership 
real estate does not commend itself to our judgment. Under the 
agreement of May 25, 1855, the party in whom the title was vested 
to be held for sale for joint and mutual benefit was to execute a 
declaration of trust on request. This particular declaration was 
not executed on any settlement of accounts and adjustment of 
equities between the partners, and lands were subsequently pur- 
chased; but, as far as it went, it furnished proper evidence that 
the lands named therein belonged to the enterprise, and not that 
the shares of an ascertained surplus were thereby transferred, and 
taken out of commerce. 

Real estate purchased with partnership funds for partnership 
uses, though the title be taken in the name of one partner, is in 
equity treated as personal property, so far as is necessary to pay 
the debts of the partnership, and to adjust the equities of the 
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partners; and there may be cases of a partnership confined to deal- 
ing in real estate, where it might well be held that, being thus a 
commodity, it should be regarded as converted into personalty, out 
and out. Riddle v. Whitehill, 185 U. S. 621, 10 Sup. Ct. Rep. 924; 
Allen v. Withrow, 110 U. S. 119, 3 Sup. Ct. Rep. 517; Brown v. Slee, 
103 U. 8. 828. In any view, until the equities are adjusted and the 
surplus ascertained, the property is held subject to the same equi- 
table rights and liens of the partners as if it were personalty, and 
the control of the surviving partner extends to the right to sell 
it, or so much of it as may be necessary to pay the partnership 
debts, or to satisfy all just claims of the surviving partners; and 
such sale vests the equitable ownership, so that the purchaser can, 
in a court of equity, compel the heirs and devisees of the deceased 
to convey their title. Shanks v. Klein, 104 U. S. 18. - If he sells 
and conveys the same in good faith for a valuable consideration, 
without an order of court, he passes the equitable title to the pur- 
chaser. Walling v. Burgess, 122 Ind. 299, 22 N. E. Rep. 419, and 23 N. 
E. Rep. 1076. Of course, the power of an executor to convey his 
testator’s real estate must be found in the provisions of the will, 
or in the order of the appropriate court, upon proper application, 
under statute. But the executor of a deceased partner, if not a 
member of the firm, may agree with the survivor that the share 
of the deceased may be ascertained in a particular way, or be 
taken at a certain value; and if the executor and the survivor, 
in good faith, come to an accounting respecting the partnership 
affairs, and settle the same as a final account, such settlement 
cannot be overhauled, except on the ground of fraud (or such un- 
fairness as is equivalent thereto) or mistake. Colly. Partn. (6th 
Ed.) 382; Lindl. Partn. 1069; Sage v. Woodin, 66 N. Y. 578; Roys 
v. Vilas, 18 Wis. 174; Kimball v. Lincoln, 99 Ill. 578; Ludlow v. 
Cooper, 4 Ohio St. 1; Arnold v. Wainwright, 6 Minn. 358, (Gil. 
241.) 

The opinion in Valentine v. Wysor, 123 Ind. 47, 23 N. E. Rep. 
1076, discusses the general subject, with much citation of authority. 
That was the case of a bill filed by the heirs of one Jack to set 
aside a conveyance by Jack’s executors to Wysor, his surviving 
partner, in settlement of partnership affairs, and for an accounting, 
complainants offering to pay whatever might be found due. The 
conveyance was made in 1866, and the suit commenced in 1880. 
The court held that the power conferred by the will to settle, ad- 
just, and compromise testator’s debts, and to settle with his part- 
ners, and to sell and convey his real estate, included the power 
to settle at discretion, and to sell and convey according to the 
executors’ best judgment; that a surviving partner has the right 
to the control and possession of the property of the firm, and may 
dispose of it in order to adjust the partnership accounts; that the 
rights of the heirs are subject to the adjustment of all claims be- 
tween the partners, and attach only to the surplus which remains 
when the debts are paid, and the affairs wound up;that if the 
transaction was, for any reason, invalid, then the property would 
remain partnership property, unaffected by what had transpired; 


572 C. C. A. REPORTS, vol. 6. 


that the conveyance by the executors would not be disturbed by 
a court of equity unless impeached as fraudulent or unfair, or un- 
less collusion were shown; that, a settlement and accounting be- 
tween the executors and the surviving partner having been had, 
a court of equity would not, after a lapse of 14 years, unexplained 
by circumstances, decree the opening up of the account, although 
it appeared that the settlement had been irregularly made. 

By the agreement of August 12, 1857, Ewing and Sweetser de 
clare their intention and belief that, if either or both parties die 
before the business is finally closed up, their legal representatives 
should, will be able to, and can do so; and the correspondence shows 
that Miner was fully authorized by Ewing to conduct the negotia- 
tions pending from January, 1866, to Ewing’s death, for a complete 
settlement and adjustment of the partnership affairs. 

The will was executed February 17, 1866, and provided for the 
payment of testator’s debts, the improvement and lease of certain 
real estate, and the distribution of rents, issues, and profits; and 
the executors were empowered to sell and convey, after appraisal, 
such of testator’s lands in Ohio, Indiana, Dlinois, Missouri, Minne- 
sota, Wisconsin, and Kansas as should be necessary to carry out 
its objects and purposes; to make conveyances for such real es 
tate as had been disposed of, and not conveyed; to receive rents 
and profits; and out of any moneys in their hands, arising from 
sale or otherwise, to pay taxes, expenses, salaries, and costs “of 
executing this will, or defending and protecting any of the prop- 
erty of which I may die seised.” By the thirteenth clause “in view 
of the long and intimate relations existing between myself and my 
worthy friend Byrum D. Miner,” the sum of $2,500 is bequeathed to 
Miner, and it is provided: 

“And, in view of his long and intimate connection with my general busi- 
ness, it is my will and desire that he shall be my active executor, and give 
his personal attention to settling up and protecting my estate, and carrying 
out the provisions, meaning, and intention of this, my last will and testa- 
ment; and in consideration thereof I will and direct that he shall receive 
forty-five hundred dollars ($4,500) per annum for the term of ten years, 
should he continue so long my executor.” 

Miner, accordingly, proceeded with the negotiation which had 
been commenced in Ewing’s lifetime, and was in his charge at the 
time of the execution of Ewing’s will, and of his death, and brought 
it to a conclusion in December, 1866. 

April 30, 1866, Ewing had executed a conveyance to Sweetser 
of certain lands, which was left in Miner’s hands for delivery upon 
compliance with certain terms and conditions. Sweetser had offered 
$100 for Ewing’s interest, but it is not shown that he had agreed to 
the conditions prior to December, 1866. On the 8th of December, 
1866, the executors made their deed to Sweetser, reciting that, by 
the articles between Ewing and Sweetser, title to the lands named in 
the deed had been acquired; the execution by Ewing of the dec 
laration of trust, and of the deed of April 30, 1866, conveying to 
Sweetser “all the lands acquired under said contracts, except the 
lands hereinafter described;” the death of Ewing, and probate of 
his will, and the power to make conveyances “of such real estate as 
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the testator had disposed of, and not conveyed;” and thereupon, 
in consideration of the premises, the executors quitclaimed to Sweet- 
ser the undivided half of the land in controversy in section 14, 113.81 
acres, and of 110 acres in section 24, in Douglas county, Wis., and 
of 320 acres in St. Louis and Lake counties, Minn., being 543.81 
acres in all. By release bearing the same date, December 8, 1866, 
{the revenue stamp being canceled “8--12, 1866,” variously interpreted 
as the 12th day of the 8th month, or the 8th day of the 12th month,) 
Sweetser recited the conveyance of April 30, 1866, as executed in 
settlement of the contract of May 25, 1855, and supplemental con- 
tracts, and that “in further settlement thereof” the executors “have 
this day conveyed to me certain lands in Douglas county, Wisconsin, 
and delivered to me all the personal property held by them acquired 
under said agreements;” and thereupon it was declared that the 
contract of May 25, 1855, and the “supplemental contracts,” were 
wholly and finally ended, and the executors and the heirs and legal 
representatives of Ewing discharged from further liability to Sweet- 
ser “or any one else, growing out of the same,” and Sweetser assumed 
“all the liabilities, of every name and nature, of the late partnership,” 
and to “hold the estate of said Ewing free and entirely harmless 
from all suits, costs, and expenses in relation thereto.” December 
11, 1866, Sweetser executed his promissory note, payable to Miner 
and W. A. Ewing, for $100, the revenue stamp on which was can- 
celed that day. This note was duly entered on the executor’s 
account books on December 11th, and was subsequently proved up 
as a claim against Sweetser’s estate. On the same day, Sweetser 
paid the executors, as appears from their books, $4,700 due Ewing 
as an individual loan or loans. On the same December 11th, the 
executors made their deed to Sweetscr, reciting their conveyance 
of December 8th “by authority vested in them by the sixth clause 
of the said will;” that “on the 11th dav of December, 1866, on a fur- 
ther settlement of the affairs of the late land partnership of said 
Ewing and Sweetser, growing out of their contract of 1855, and the 
supplements, in consideration that said Sweetser has taken upon 
himself to assume to pay any liability of the late partnership that 
may be unpaid, and released the said estate of and from all claims 
that he might have against said estate, as per an agreement and 
release dated December 8th, 1866,’—and proceeded: “Now, there- 
fore, to make a full and final compromise and settlement of all said 
land operations, and the mutual matters of account growing out of 
the same, it was proposed by said executors that they would convey 
to said Sweetser the other undivided half of the lands embraced in 
said conveyance of December 8th, 1866, except the one hundred and 
ten acres in the southwest quarter of section twenty-four, township 
forty-nine, range 14, in Douglas county, Wisconsin, which is to re- 
main owned one-half by the estate of said George W. Ewing, and the 
other half by the said Sweetser, which proposition having been ac- 
cepted by said Sweetser as a full and complete settlement of the 
matters of account, of one against the other, for all those land opera- 
tions and expenses incident thereto, the delivery of this convevance 
to be a complete bar to all actions at law or otherwise against each 
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other in regard thereto: Now, therefore, in consideration of the 
` premises,” the executors quitclaimed to Sweetser the 320 acres in 
St. Louis and ‘Lake counties, Minn., and the 113.81 acres in question 
in Douglas county, Wis., and it was then stated: “Thus by the con- 
veyance of April 30, 1866, made by said Ewing, and by the con- 
veyance of said executors of December 8, 1866, and by this convey- 
ance, the representatives of said George W. Ewing are divested of 
all their title to all the lands acquired under those land operations, 
except their title in and to the undivided half of the one hundred 
and ten acres in the southwest quarter of section 24, town 49, range 
14 east, in Douglas county, Wisconsin.” Upon the contracts of 
May 25, 1855, and August 12, 1857, the statement of May 21, 1855, 
and the declaration of trust, appears the indorsement of cancella- 
tion “by deeds and agreements of December 8 and 11, 1866,” signed 
by Sweetser and Miner, as executor, and subsequently, as he ex- 
plains, by W. A. Ewing, as executor. 

We concur with the circuit court that these papers are all to 
be taken together, and form parts of one and the same transaction. 
The money consideration of the deed of April 30, 1866, was $100, 
which was satisfied by the note of December 11th, and although the 
release bore date December 8th, we think that it and the deed of 
April were delivered with the instrument of December 11th, and on 
that day. 

We conclude, therefore, that there existed a partnership be- 
tween Ewing and Sweetser; that the land in question belonged 
to the estate in partnership, and was impressed with that character 
at the time of Ewing’s death; and that the transaction in December, 
1866, was in complete adjustment and settlement of all the partner. 
ship affairs, and all outstanding indebtedness, and of all claims 
and equities between the partners. The complainant took posses- 
sion in 1884 under recorded documents evidencing its equitable 
ownership, and was not called on to vindicate its rights until, in 
1890, the proceeding in partition was instituted. There was some 
evidence tending to show that there were debts; that Sweetser 
made claims on his own behalf; that partnership property had been 
sold or conveved; that partnership property was in litigation; that 
there was personalty belonging to the firm, apart from real estate. 
But all those matters were included in what must be presumed, 
on the face of the papers, to have been a final settlement upon an 
accounting,—a settlement prima facie valid and binding, and pre- 
gumptively properly made, and in the exercise of authority properly 
exerted. So that the case is to be determined upon the contention 
of defendants that the settlement should be set aside for fraud or 
mistake, or such gross irregularity as vitiated its force and effect. 
Probably, it might have been wiser if the executors had invoked 
judicial interposition in affirmation of the settlement, but the set- 
tlement was not absolutely void because this was not done; and, 
regarded as voidable, merely, the general rules apply to an attempt 
to set it aside. 

The averments of the answer (to be treated as equivalent to a 
cross bill) by which the settlement was sought to be impeached 
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are, in brief, that there were no partnership debts; that Sweetser 
had no claim after the execution of the deed of December 8, 1866; 
that Sweetser falsely represented to the executors that there were 
claims against the partnership, that he had a valid claim, and that 
the real estate was of little or no value, whereby the executors 
were fraudulently induced to execute the deed of December 11, 
1866. This bill was filed nearly 24 years after the transactions 
complained of, and these averments fall far short of the distinct- 
ness and precision required where fraud and mistake are charged 
after such lapse of time. Apart from this, we are to remember 
that Ewing, Sweetser, Miner, and the bookkeeper, Lytle, were all 
dead, and that the letters, papers, and books relating to the period 
prior to Mr. Ewing’s death were destroyed, or not produced. In- 
asmuch as Miner had been in the employment of Ewing since 1838; 
was his confidential friend, and familiar with his affairs; was in- 
trusted with the closing up of these very matters by Ewing, living, 
and especially charged by Ewing, in his will, to give his per- 
sonal attention to settling up and protecting his estate,—while his 
diligence and faithfulness are nowhere impugned, the theory of 
ignorance on his part is wholly inadmissible, and we find no evi- 
dence upon which the position that he was deceived in the prem- 
ises can be sustained. Both parties, in their correspondence, refer 
to debts of the concern, and, in one of his letters, Sweetser claimed 
a balance due to him. So far from undervaluing the lands, the 
evidence discloses that Sweetser insisted that. they were valuable, 
and that the ill success of the business was attributable to want 
of expected money advances. Land had been sold. Property was 
in litigation. In his letter of March 26th, Ewing says that the 
list of January 30th was “full and complete, except as to that 
then and now in litigation.” A suit with one Bratt, in New York, 
is particularly mentioned. Miner declares, in the letter of January 
30th, the matter “complicated,” and that he is determined “we will 
be rid of the annoyance and perplexity attending it.” These and 
other things appear, but the grave has closed over those who could 
have stated and explained all the facts, and the record keeps the 
silence they might have broken. We have not been unmindful of 
the testimony of W. A. Ewing, Mr. Miner’s coexecutor, but he was 
not at this time active in the management of the estate, and did 
not reside at its headquarters; and a careful examination of his 
evidence, which we do not care to analyze, does not lead to any 
satisfactory conclusion at variance with the statements in the 
papers in whose execution he joined. The witness testified 25 
years after the transaction, and under the disadvantage of having 
naturally left the dealings with Sweetser to Miner, who had been 
particularly charged with their adjustment. Something is said 
of heavy advances shown by a memorandum book made up by 
Lytle, under Col. Ewing’s direction; of differences of opinion be- 
tween Col. Ewing and Sweetser “about the expenditure of this 
money for lands which Col. Ewing thought were either worthless, 
or the title was not good;” of heavy losses in the Wabasha and 
Traverse des Sioux matters; of Sweetser’s claim that more money 
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should have been advanced to protect and save these “vast inter- 
ests;” of the witness’ view that the deed of December 11, 1866, 
was not valid as a conveyance, was yielded to Sweetser'’s impor- 
tunities, and filled with “Lytle’s buncombe.” But the fact re 
mains, and is corroborated, that Miner was acquainted with the 
situation in all its details, and had been Ewing’s confidential man 
of business for years, while there was no averment nor evidence 
against him of fraud or collusion in the premises. And this is 
also true of Lytle, in commendation of whom, as well as of Miner, 
the dead man spoke, through his testament, in such emphatic terma. 
What apprehensions, if any, were entertained in respect of the title 
to the half-breed lands named in the declaration of trust, which 
were conveyed to Ewing by Sweetser under power of attorney for 
the benefit of himself as well as Ewing; whether Col. Ewing’s 
alleged advances were largely in other transactions, or were chiefly 
made in connection with the lands enumerated in the deed of April 
30th; the nature and extent of the claims and counterclaims of 
the parties, and the reasons that prompted the adjustment arrived 
at, notwithstanding Sweetser’s previous offers when negotiating 
with others for money advances,—are all matters with which Miner 
was manifestly thoroughly acquainted when the settlement was 
made, but which the record, substantially, leaves to conjecture. 
The memorandum book was not produced, nor were Sweetser’s re- 
ceipts for advances referred to in the agreement of August 12, 
1857, nor was the executors’ book of deeds prior to October, 1870, 
in which the conveyances in question were recorded for the in- 
formation of all concerned. When Hammond applied for a quit- 
claim of the legal title held in trust for Sweetser's grantees in 
virtue of the settlement, Miner was still alive, and survived for 
‘several years thereafter; and the evidence of Holladay shows that 
the destruction of the old books and papers took place between 
1882 and 1886, they being considered as of no value. 

The instrument of December 11th declares that it was the exec- 
utors who proposed to make the final compromise and settlement 
upon the basis of that conveyance, and that Sweetser accepted; 
and we are not constrained, by any adequate proof, to a result 
adverse to the adjustment so made, which could only be reached 
at the expense of the reputations of those who participated, and 
were permitted to end their labors without assault, until they 
were no longer personally present to repel it. As heretofore 
stated, we are of opinion that the transaction of December was 
one transaction, and that the documents should be taken together, 
and regarded as delivered on December 11, 1866, in full settlement 
and adjustment. We cannot accede to the argument of counsel 
that the deed of April 30th, and the release and deed of Decem- 
ber 8th, are to be treated as independent of the deed of December 
lith. In his letter of January 30th, Miner wrote, if Sweetser 
made an acceptable proposition, “I shall require of you the sur- 
render of the declaration of trust, and the canceling of the original 
agreements and amendments, and a release from all further claims 
against Col. Ewing on account of the same.” But, as we have 
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said, while Sweetser offered $100, it does not appear that he agreed 
to the conditions as stated, and the release executed covered, not 
only all liability to Sweetser, but to any one else, the assumption 
of all the liabilities of the partnership, and an agreement to hold 
the estate of Ewing “free and entirely harmless from all suits, 
costs, and expenses in relation thereto.” To hold that a release 
thus comprehensive, the deed of December 8th, which was merely 
in compliance with the declaration of trust, and the deed of April 
30, 1866, were delivered as a consummated, separate. transaction 
prior to December 11th, would be irreconcilable with the giving of 
the note that day, the recitals of the latter deed, and the terms 
of the cancellation. Besides, the language of the release itself 
appears quite conclusive in this regard. It refers to the deed 
of April 30, 1866, as having been given in the settlement of the 
affairs of Ewing and Sweetser, and recites that “in further settle 
ment thereof” the conveyance of an undivided half has been “this 
day” made, and all the personal property of the concern in the 
hands of the executors delivered; and as it does not refer to the 
deed of December 8th by its date, and that deed purported to be 
given under the power to convey real estate which had been dis- 
posed of, and not conveyed, and not in settlement, the inference 
is reasonable that the deed referred to is that of December 11th, 
intended to be executed December 8th, and, failing that, delivered 
contemporaneously with the release on the latter day. In the 
view we take of the case, it is not material whether the deed of 
December 8th was within the power or not, nor that the deed 
of April 30, 1866, took effect by relation; and, although the bill 
averred that the deed of December 8th was delivered on that day 
in settlement “in part,” that averment does not, in itself, essen- 
tially affect our conclusion. 

It is said in Hammond v. Hopkins, 143 U. 8, 244--250, 12 Sup. Ct. 
Rep. 418: 


“No rule of law is better settled than that a court of equity will not aid 
a party whose application is destitute of conscience, good faith, and reason- 
able diligence, but will discourage stale demands, for the peace of society, 
by refusing to interfere where there have been gross laches in prosecuting 
rights, or where long acquiescence in the assertion of adverse rights has 
occurred. The rule is peculiarly applicable where the difficulty of doing 
entire justice arises through the death of the principal participants in the 
transactions complained of, or of the witness or witnesses, or by reason of 
the original transactions having become so obscure by time as to render the 
ascertainment of the exact facts impossible. Each case must necessarily 
be governed by its own circumstances, since, though the lapse of a few years 
may be sufficient to defeat the action in one case, a longer period may be 
held requisite in another, dependent upon the situation of the parties, the 
extent of their knowledge or means of information, great changes in values, 
the want of probable grounds for the imputation of intentional fraud, the 
destruction of specific testimony, the absence of any reasonable impediment 
ov hindrance to the assertion of the alleged rights, and the like. Marsh v. 
Whitmore, 21 Wall. 178; Lansdale v. Smith, 106 U. S. 891, 1 Sup. Ct. Rep. 350; 
Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct. Rep. 942; Mackall v. Casilear, 
137 U. 8. 556, 11 Sup. Ct. Rep. 178; Hanner v. Moulton, 138 U. S. 486, 11 Sup. 
Ct. Rep. 408.” 


v.6¢c.c.aA.—37 


578 C. C. A. REPORTS, vol. 6. 


We think that the circumstances disclosed here require the ap- 
plication of this salutary rule to the attack upon the settlement. 
That settlement was made between Sweetser and the active exec- 
utor, Miner, both of whom are dead. The papers were in the 
handwriting of the bookkeeper, Lytle, and he is dead. The deeds 
of December 8th and 11th were witnessed by Lytle and Kentner, 
and Kentner is dead. The release was witnessed by Lytle and 
George W. Ewing, one of the heirs, and Ewing is dead. The books 
and papers which might have shed light upon the transaction were 
destroyed by Miner with the knowledge and consent of the then 
trustee, Holladay, before the bill was filed, though not until 16 
to 19 years after the settlement. There was no adequate evidence 
of actual fraud, the instruments were duly recorded, the means of 
information were originally abundant, no concealment or sup 
pression was shown, and the record demonstrates the utter in- 
practicability of restating an account between the partners. Evi- 
dence was given on both sides as to the value of the property in 
1866, and thereafter, but it fails to convince us that at the time 
of the settlement the value of the half conveyed to Sweetser was 
so great as to raise any serious suspicion of fraud in that connec- 
tion; and it is apparent therefrom that 17 years after, when the 
purchase was made by the company, the value had largely appre 
ciated, while the enterprise upon which the company then em- 
barked imparted an immense speculative increase. 

By the settlement the property in question lost its partnership 
character, and became the separate property of Sweetser, and the 
principle of laches may justly be regarded as fatal to the main- 
tenance of a suit to set aside that settlement, whether brought 
by the executors or the heirs and devisees; and, moreover, without 
resting the decision on that point, we hold that defendants failed 
to overcome the presumptions in favor of the settlement arising 
upon the documents. 

The answer treated as a cross bill did not seek an accounting 
and adjustment of the partnership affairs, and discharge of the 
partnership debts, if any, but a decree adjudging the legal title in 
them, free from any equities of complainant, and as if no settlement 
had ever been made, on the ground that the executors had no 
power to convey, and that the settlement should be avoided because 
of fraud, and the absence of a state of facts justifying the execa- 
tors’ action. In respect of the issue thus raised, whether by way 
of defense or of affirmative relief, the burden was upon the defend- 
ants. The circuit court wae right, and its decree will be affirmed. 


(October 4, 1893.) 


WOODS, Circuit Judge, (dissenting.) ‘The question in the case is 
of the validity and effect of the deed of December 11, 1866. I think 
it invalid, both for lack of consideration, and for want of authority 
in Ewing’s executors to make it. That the deed was made without 


HOLLADAY v. LAND & RIVER IMP. CO. 579 


consideration is clearly enough proven, end is put beyond question 
by the bill and answer. In considering the evidence, it is not 
necessary to go beyond the statement made by the chief justice, 
which is full and fair. 

The position of the appellants as defendants should not be con- 
fused with their position as cross complainants. As defendants, 
they are not chargeable with laches, and their claims, if not barred 
by statutory limitation, —of which there is no pretense,—should not 
be regarded with less favor on account of lapse of time, death of 
witnesses, destruction of papers, or other supposed loss or lack of 
evidence, for which they are not responsible. The appellee was not 
an innocent purchaser, nor the grantee of one. Its immediate 
grantors, who bought out the Sweetsers, made the purchase for the 
appellee, and, recognizing the defective character of the title ob- 
tained, sought to perfect it by means of a quitclaim from the appel- 
lants. They refused to convey, and if, from the time of that refus- 
al, there was negligence in bringing a suit to determine the owner- 
ship, it is attributable to the appellee, rather than to the appellants, 
who—some of them being under legal disability—lived wide apart, 
and far from the land which is the subject of dispute. There is no 
apparent reason why the appellee should not have brought an early 
suit to establish its title, and its delay to do so until after Miner and 
Lytle, whose importance as witnesses was as plain then as now, had 
died, demonstrates either its own negligence, or a prudent purpose on 
its part to profit by postponing the issue. It is not probable, how- 
ever, a8 we shall see, that, if living, Miner and Lytle could have put 
in a different light any essential point which the pleadings have left 
open to controversy. Neither is it probable that the books and 
papers of Ewing, which Holladay and Miner destroyed as “being of 
no value” would have been of value to either party, and especially 
to the appellee. That the litigation was likely to come, and would 
turn upon the deed of December 11th, Holladay and Miner well under- 
stood; and as one of them was interested to overthrow, and the 
other bound in honor to uphold, the deed, it is not to be presumed 
that they joined, either purposely or carelessly, in the destruction 
of important evidence. It is in proof that the memorandum book 
to which reference has been made was prepared by Lytle for the 
purpose of showing Ewing’s advances and expenditures in the joint 
transactions in land, and that the amount, as footed, exceeded 
$65,000. The loss of that book, therefore, did not harm the appellee. 
Ro, too, the nonproduction of “Sweetser’s receipts for advances 
referred to in the agreement of August 12, 1857,” is unimportant, 
because the amount of those advances is stated in that agreement; 
and, there being in the record undisputed copies of the deeds of 
December 8th and 11th, it is not easy to see what use there could 
have been for putting in evidence “the executor’s book of deeds 
prior to October, 1870, in which,” it is said, “the conveyances in 
question were recorded for the information of all concerned.” There 
is no evidence that anybody was ever denied access to the book, 
or that it would not have been produced upon request. 

There is, however, in the case, a notable omission of evidence, 
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which the appellee ought to have supplied or explained. Sweetser 
was to be the active man in the business, and the contract of May 
25, 1855, in terms, required him “to open and keep a set of joint 
land books, and to keep regular accounts showing all proper ex- 
penses and costs of making purchases, securing claims, etc, and to 
take necessary vouchers, etc.” It is to be presumed that Sweetser 
complied with that requirement of the contract, and that his books 
showed at least his own receipts and expenditures, and that, if 
favorable to its contention, the appellee would have produced them, 
or offered some excuse for the failure. 

But, passing by matters of conjecture and suspicion, and consider- 
ing the case as the record presents it, we find no lack of convincing 
evidence upon the one essential point of inquiry. The contract be 
tween the parties shows the original expectation to have been that 
Ewing would advance the money necessary for the prosecution of 
the scheme; and it is as clear as could well be—in fact, Sweetser’s 
letters imply, if they do not admit—that the advances which Ewing 
made far exceeded those of Sweetser, even if his salary for the entire 
time be included. And the great probability is that the onehalf 
of his salary which was chargeable to Ewing did not remain unpaid. 
There is no claim to that effect in Sweetser's letters. The supple- 
mental agreement of August 12, 1857, shows that at that time 
Ewing’s advances had amounted to $8,000 or more,—a much larger 
amount of money than it was at first supposed would be needed,— 
and, there being no mention of anything due Sweetser, the fair in- 
ference is that nothing worthy of mention was then owing to him. 
It is little less certain that the money expended in the subsequent 
conduct of the business came from Ewing. Late in 1865, being 
anxious to have the business wound up, or off his hands, E 
proposed to sell his share in the property for original cost and inter- 
est, and, by his letter of January 7th, Sweetser accepted the offer. 
This acceptance, though afterwards withdrawn, was equivalent to 
an admission that Ewing's interest in the property was worth what 
it had cost. Of the entire correspondence which followed, it may be 
said, without quoting, that it shows that Ewing had made large 
advances without receiving anything in return; that he considered 
and Sweetser conceded his interest in the lands to be of substantial 
value; that Sweetser, for himself and another, by his letter of 
March 30th, offered to pay Ewing for his share his entire advance 
ment, with interest, paying $5,000 in hand, ete., and on April 8th 
made a definite offer of $20,000 for all Ewing’s interest in “Ewing 
and Sweetser affairs,” paying down $4,000 or $5,000, and Ewing 
releasing a mortgage on his home, or himself to give up all papers, 
and release all interest, if placed in money and property where he 
commenced, with the loss of his labor for 12 years, claiming to “have 
borrowed some money, say $3,000, which had been expended in and 
about that business.” Now, if to this sum of $3,000 Sweetser’s sal- 
ary from May 25, 1855, to May 25, 1866, be added, as if no part of it 
had been paid him, his entire expenditure in the joint business 
falls far short of the sum which he was offering to pay Ewing, that 
sum being far less than Ewing's expenditures are fairly shown to 
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have been. It is therefore morally certain that, upon a just settle- 
ment of their accounts and dealings in land, there could have been 
found nothing due from Ewing to Sweetser, and that, for the con- 
veyance made by the executors to Sweetser on December 11th for 
the Ewing half of the lands, there could have been no consideration, 
unless it was Sweetser’s promise to pay the debts of the concern. 
But outside of the funds advanced by either party, which by the 
contract were to be refunded, with interest, as soon as the same 
could be realized from sales of any of the joint property, and were 
therefore debts of the concern, there were no considerable liabilities. 
The only unpaid debt, of which proof has been made, was for less 
than $40 due an agent on account of taxes which he had paid; 
and from the nature of the business, if there had been liabilities 
to third persons,—as, for instance, for lands bought on a credit, or for 
costs or attorney’s fees incurred in litigation, or for taxes, or of 
whatever character,—the proof of them, and that Sweetser had paid 
them, if he had, would not have been difficult. Creditors, knowing 
Ewing’s responsibility, would not have failed to present their de- 
mands, and demands presented Ewing would have paid. Besides, 
if the liabilities had been considerable, it was not business-like on 
the part of the executors to accept Sweetser’s unsecured promise 
to discharge them. 

The debts referred to in the correspondence between Ewing and 
Sweetser, for the payment of which it was said the lands should 
be sold, were, without doubt, for the advances made by Ewing. So 
Miner understood, when, on January 30th, he said of a proposed 
sale of part of the lands to Sweetser, “the proceeds will be used to 
refund to Col. Ewing * * * the large sum of money which he 
has furnished you from time to time for investment in that coun. 
try.” In short, Ewing, while in life, with the knowledge and as- 
sistance of Miner, whom he appointed one of his executors, was 
demanding, and Sweetser was conceding to be due, and was will- 
ing to pay him, for his interest in their joint property, as much 
as $15,000; but a few months later, when nothing had happened 
to change the respective rights of the parties, except Ewing’s 
death, Miner and his coexecutor, if their deed is to be upheld, 
gave to Sweetser for nothing the Ewing interest in all of the lands, 
except 110 acres, upon which no value has been set. That this 
was done, the living executor, Ewing, has testified, and the fact 
is otherwise sufficiently proven. 

But, if the evidence left the question open to doubt, it is estab- 
lished by the undenied averments of the bill that the deed of De- 
cember 11, 1866, was without consideration. It is alleged in the 
bill, not only “that the deed of December 8th was executed and 
delivered on that day,” but that thereafter “on the 11th day of 
December, the deed bearing that date was executed;” and, without 
direct averment of the time when the release was executed, that 
paper is referred to in the bill as “Sweetser’s agreement and re- 
lease executed and dated December 8, 1866.” Undenied, these 
averments must be taken as true, and given full effect. They make 
it impossible to concur with the circuit court in saying “that these 
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papers are all to be taken together, and form parts of one and the 
same transaction.” No matter what evidence to the contrary, 
the averments must prevail. 

The contrary evidence, however, is not strong. The giving of 
the note for $100 was a small matter, and may have been over- 
looked on the 8th. The cancellation of the contracts and declara- 
tion of trust, after the execution of the deed and release of Decem- 
ber 8th, was a useless matter of form, evidently not done before 
the 11th, but affording no proof of the time when other papers were 
delivered. The recitals of the second deed are that “on the 8th of 
December” the executors made the first deed, and that Sweetser 
“has taken upon himself, and assumed to pay,” etc, “as per his 
agreement and release dated December 8, 1866.” The release it- 
self bears date December 8, 1866. The cancellation of the revenue 
stamp is of the same date. The conveyance of April 30th is re 
cited as a past or completed transaction, (made so, doubtless, by 
delivery on that day,) and there follows the recital that “on further 
settlement” the executors “have this day conveyed to me certain 
lands” described; and then follow the declaration that the con- 
tract of May 25th and the supplemental agreement are ended, 
and Sweetser’s agreement to discharge the executors and the 
Ewing estate and heirs, and to take upon himself all liabilities, 
in terms quite as comprehensive as the conditions and obligations 
which the second deed purports to impose upon him. It was 
proper, as the parties evidently assumed, that the deed of Decem- 
ber 8th should be made under the sixth clause of the will, “in 
compliance with the declaration of trust;” and the execution of 
the release by Sweetser at the same time was manifestly just and 
right, because the liabilities he assumed, it is clear, were less than 
the amount due from him to Ewing for the excess of the latter's 
advancements over his own. 

It being established, as it is both by the pleadings and the evi- 
dence, that the deed and release of December 8th were delivered 
as a consummated transaction separate from the conveyance of 
December 11th, there remained nothing further to be settled con- 
cerning the dealings in land; and it follows that the second deed 
was without consideration, and clothed the grantee with neither 
legal nor equitable interest. 

Aside from, as well as because of, its lack of consideration, there 
was, in my opinion, a want of power in the executors to execute 
that deed. It is not to be questioned that, by their contracts, 
Ewing and Sweetser, in their land transactions, were partners, 
because the partnership is alleged both in the bill and the an- 
swer; and it is well settled that “real estate purchased with part- 
nership funds for partnership uses, though the title be taken in 
the name of one partner, is, in equity, treated as personal prop- 
erty, 80 far as necessary to pay the debts of the partnership, and 
to adjust the equities of the partners.” “But,” as is added in 
Riddle v. Whitehill, 135 U. S. 621, 10 Sup. Ot. Rep. 924, whence the 
quotation is taken, “the principle of equitable conversion has no 
further application.” And none of the cases cited go to the ex- 
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tent that the surviving partner, without the aid of a court of 
equity, can take possession of lands, of which both the title and 
possession were in his co-partner at the time of his death, and 
dispose of the same as personalty belonging to the firm. 

It is not necessary here, however, to inquire into the powers of 
a surviving partner over partnership property, whether real or 
personal. Conceding his power to sell to third persons, he could 
not sell to himself, and if, by the deed in question, Sweetser ac- 
quired any interest, it was because of the power of the executors 
to make the grant. For their powers, we must look to the pro- 
visions of the will, as was done in Valentine v. Wysor, 123 Ind. 
47, 23 N. E. Rep. 1076, or, if the will is silent, to such statutes as 
may be applicable. The provision in Ewing’s will for the sale 
and disposition of personal property does not apply, and the di- 
rection given “to make sale of such of my real estate in the states 
of Ohio, Indiana, Ilinois, Missouri, Minnesota, Wisconsin, and 
Kansas as shall be necessary to carry out and effect the objects 
and purposes of this will,” and the further provision that no sale 
should be made without appraisement, it is manifest, do apply to 
these lands; and this conveyance, treated as a conveyance of land, 
‘was not only not authorized, it was forbidden, by the will. 

“But,” it is said, “the executor of a deceased partner, if not a 
member of the firm, may agree with the survivor that the share 
of the deceased may be ascertained in a particular way, or be taken 
at a certain value; and if the executor and the survivor, in good 
faith, come to an accounting respecting the partnership affairs, and 
settle the same as a final account, such settlement cannot be over- 
hauled except on the ground of fraud (or such unfairness as is 
equivalent thereto) or mistake.” Even by that rule, this settle 
ment should not stand; but the doctrine stated rests on the com- 
mon-law rule,—prevalent in some of the states, but not applica- 
ble to this case,—that the executar or administrator takes the 
title to the personal estate, and may deal with it substantially 
as the owner could when in life. 

The law of Indiana since 1852, if not longer, hag been different; 
and, if these lands are to be treated as personalty, it is the law of 
Indiana, where Ewing lived and died, that must govern. By that 
law the title of personalty, as well as of real estate, descends to 
the heir at law, unless otherwise directed by will; and as the 
executor or administrator has statutory authority to sell only at 
public auction, unless otherwise ordered by the court, it is held 
that a private sale, without order of court or testamentary au- 
thority, confers no title. Weyer v. Bank, 57 Ind. 198. 

It may be conceded that the executors in this case had authority 
to make a settlement with Sweetser, and, if a balance was found 
due him, to pay it with money of the estate in their hands, of which 
it is shown they had an abundance; but, even if they were with- 
out money, they had no authority, without an order of court, to 
discharge the debt owing to Sweetser, or to other creditors, by 
transfer of property, whether personal or real, and especially not 
by a transfer of land, though capable, if there was necessity for 


584 C. C. A. REPORTS, Vol. 6. 


it, of being treated as personalty, because it is the policy of the 
law, in Indiana, to protect the interests of the widow and heir 
at law in real estate, and to that end the personal estate of a dece- 
dent is made the primary fund for the payment of all debts, in- 
cluding mortgages and other liens upon real estate. Hunsucker 
v. Smith, 49 Ind. 114; Elliott v. Cale, 113 Ind. 383, 404, 14 N. E. 
Rep. 708, and cases cited. Indeed, the statute in force since 1852 
requires the payment of “debts secured by liens upon the personal 
and real estate of the decedent, created or suffered by him in his 
lifetime,” before the payment of general debts and legacies. Re 
vision 1881, § 2378. It was therefore the duty of these executors, 
under the law, as well as by the requirements of the will, to 
pay Sweetser whatever was ascertained to be due him, out of 
moneys of the trust in their hands, and thereby preserve the land 
in question as real estate, and, if they had not ready money for 
that purpose, to obtain it out of the personal estate proper under 
the authority given them by the sixth clause of the will They 
had no more right (unless given in the will, which is not pre- 
tended) to pay him by transferring Ewing’s interest in the partner- 
ship lands than they would have had to pay him by transferring 
real estate which had never belonged to the partnership. 

It is further to be observed that by an act of the Indiana legis- 
lature approved March 5, 1859, (Sess. Laws 1859, p. 134,) which 
remained in force until 1877, when it was amended, a surviving 
partner was required, within 60 days after the death of the co- 
partner, to make a full, true, and complete inventory of the es- 
tate, goods, chattels, rights, credits, and effects within his knowl- 
edge, and to cause the same to be appraised, and to file with the 
clerk of the court an affidavit that the schedule filed by the ap- 
praisers contained a full and true statement of the partnership 
property. This statute was not complied with by Sweetser. 

There is another reason why it was not competent, on the lith 
day of December, 1866, to treat this land as personalty. If that 
right ever existed, it was extinguished by the transaction of De 
cember 8th. By the deed of that date, Sweetser accepted a con- 
veyance of the undivided one-half of the land described, including 
that in suit, in discharge of the trust under which Ewing had 
held the title, thereby becoming tenant in common with the legatees 
of Ewing. By that act the partnership character of the land was 
lost, and if the account between the partners was not then or 
thereby settled, or if “Sweetser’s agreement and release” of that 
date was not delivered till later, the account then became a per- 
sonal one, into the adjustment of which the lands could not be 
drawn on the theory of being partnership assets. If the title 
and trust had been in Sweetser, instead of Ewing, and, in execn- 
tion of the trust, he had conveyed the half interest to the Ewing 
legatees, he might thereafter, with equal propriety, have taken a 
conveyance from the executors in adjustment of the partnership 
accounts and liabilities. 

Upon no view of the case can I think the appellee entitled to 
affirmative relief in equity. If, by lapse of time or otherwise, it 
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had acquired a legal right against the appellants, or any of them, 
before the suit for partition was brought, it may be set up as a 
defense to that procedure. 


bem 
e 


> 


= 





(57 Fed. 803, — U. & App. —) 
SCRANTON v. WHEELER. 
(Circuit Court of Appeals, Sixth Circuit. September 5, 1893.) 
No. 108. š 


racial COURTS — JURISDICTION — ACTION AGAINST AGENT OF THB UNITED. 
ATES. 

The circuit court has jurisdiction of an ejectment suit by a landowner 
against an agent of the United States in charge of a public improvement 
which is alleged to be built on plaintiff's land, and where defendant sets. 
up and relies upon the government’s right and title the court may inquire 
and determine whether it is the superior title; but its judgment will not 
conclude or estop the United States, since the latter is not a party, an@ 
cannot be made a party without its own consent. Carr v. United States, 
98 U. S. 433, followed. Stanley v. Schwalby, 13 Sup. Ct. Rep. 418 147 
U. S. 508, and Hill v. U. 8., 18 Sup. Ct. Rep. 1011, distinguished. 

Crrcuit Court oF APPEALS—JURI8DICTION. 

Under the judiciary act of March 3, 1891, § 6, (26 Stat. 826, c 517,> 
the circuit court of appeals has jurisdiction to review on writ of error 
the judgment of a circuit court in an action of ejectment by a landowner 
against the agent of the United States in charge of the St. Mary’s ship. 
canal, the piers of which are built upon the submerged land lying in 
front of plaintiff’s lot; such suit involving questions as to the govern- 
ment’s ownership and control of such submerged lands on the borders 
of the St. Mary’s river. 

NAVIGABLE WATERS—TITLE TO SUBMERGED LANDS. 

The title to lands lying under a navigable river entirely within the 
boundaries of a state is not in the United States, but in the state; and 
the test of navigability is not the flow of the tides, but navigability in 
fact. 

SAME—UNITED STATES LAND PATENTS. 

A patent of the United States, conveying land lying upon the borders 
of a navigable river within the boundaries of a state, conveys no title 
to any land lying under the stream, since the United States had no title- 
thereto. 

BAME—EFFECT OF STATE Laws. 

Where, however, the law of the state, as an incident to the ownership 
of riparian lands, attaches thereto the legal title to the submerged lands, 
extending to the thread of the stream, as in Michigan, such title will 
accrue to one who receives from the United States a patent to the 
riparian lands. 

SamE—REGULATION OF COMMERCE. 

The title which a state has to lands lying beneath its public navigable 
rivers is held subject to a high public trust, to forever preserve them as. 
public highways, and is subject to the power of congress to regulate 
commerce among the states; and, if this title is passed by the local laws. 
to riparian proprietors, they take it subject to the same trust and to the 
same power. 

SamE—ExtTent oF PowER—RIGAT TO TAKE SUBMERGED LANDS. 

The right of congress to regulate commerce involves the right to regu- 
late navigation, and this, in turn, involves the use of submerged landa, 
in so far as such use is essential to the maintenance of the public high- 
way; and hence the title of the riparian owner is subject to the right 


586 C. C. A. REPORTS, vol. 6. 


of congress to occupy the submerged land, without compensation, for the 
erection of structures in aid of commerce between the states, and it is 
immaterial that such structures are placed in shallow water, near the 
shore, so as to interfere with the owner’s access to deep water. 


In Error to the Circuit Court of the United States for the Southern 
Division of the Western District of Michigan. 

At Law. Action of ejectment by Gilmore G. Scranton against 
Eben 8. Wheeler. The circuit court directed a verdict for defend- 
ant, and entered judgment accordingly. Plaintiff brings error. Af- 
firmed. 

Statement by LURTON, Circuit Judge: 


This suit was brought in ejectment in the circuit court for the county of 
Chippewa, and was removed by the defendant to the United States circuit 
court for the western district of Michigan, southern division, where it was 
tried in September, 1892. The premises described in the declaration, and 
sought to be recovered, are “an undivided one-half interest in private land 
claim number three, Whelpley’s survey, in the village of Sault Ste. Marie, 
Mich., including therein that portion of the land beneath the waters of St. 
Mary’s river, from the river bank on said lot to the thread of the stream of 
said river, which forms a part of said lot, and all riparian rights belonging 
and attached thereto, and being a part thereof.” 

The real controversy is not over any of the dry land embraced within the 
lines of private claim No. 3, as defined by the survey thereof, but concerns 
the riparian rights appurtenant thereto, which, it is claimed, have been in- 
vaded by the construction by the United States of one of the piers which 
form a part of the St. Mary’s Falls ship canal. The defendant in error has 
no personal interest in the controversy, and is in possession of the pier in 
question simply as an employe of the United States, being the superintendent, 
and in charge, of the canal. For many years prior to 1850, the lands, in part 
at least, at the locality in question, were occupied by parties who had no 
title thereto, but claimed equitable rights by virtue of long-continued pos- 
session. Repeated attempts were made to obtain recognition of their rights 
from congress, but prior to said date they were unavailing. In 1850, how- 
ever, congress passed an act (9 Stat. 469) which provided that the register 
and receiver of the land office at Sault Ste. Marie should be empowered and 
authorized to examine and report upon claims to lots at Sault Ste. Marie, 
according to the provisions of the act, and pursuant to instructions of the 
commissioner of the general land office. The second section of the act pro- 
vided that: “The said commissioner shall cause the register and receiver 
to be furnished with a map, on a large scale, of the lines of the public 
surveys at the Sault Ste. Marie, and it shall be the duty of the secretary of 
war to direct the proper military officer, on application of the register and 
receiver, to designate or cause to be designated, upon the map aforesaid, the 
position and extent of lots necessary for military purposes, as also the posi- 
tion and the extent of any other lot, or lots, which may be required for other 
public purposes, and also the position and extent of the Indian agency tract. 
and of the Indian reserve.” Section 7 of the act provides that, on the com- 
pletion of certain preliminary maps and abstracts by the land officers, the 
surveyor general at Detroit should dispatch a skillful deputy to the Sault 
Ste. Marie, and “that he shall proceed forthwith to lay off and survey the 
viliage of Sault Ste. Marie into town lots, streets, avenues, public squares, out- 
lots, having regard to the lots and streets already actually surveyed, existing 
or established, and having regard also to the existing limits and extent of lots 
covered by the claims which shall have been adjudicated by the register and 
receiver; and after such surveys shall have been completed, the aforesaid 
deputy shall prepare a plat, exhibiting, in connection with the lines of the 
public surveys, the exterior lines of the whole village, also the squares, in- 
dividual lots, and public lots, and also the out-lots, designating the lots 
reserved for military or other purposes, according to the extent and limits 
of the same, as fixed by the proper military officers,” etc. 
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This survey was made by Thomas Whelpley in 1855, and by it the land 
in controversy is located and described as “Private Land Claim Number 
Three.” The plat and survey were approved in September, 1855, as recited 
in the patent of the land made by the United States in 1874. The pier, as 
originally built, crossed a part of the riparian frontage of private claim No. 3. 
The field notes of the survey made by Thomas Whelpley show that private 
claim No. 3 was described by metes and bounds, and that one boundary 
was “along the right bank of Ste. Marie river.” This claim was patented by 
the United States to Samuel Peck and the heirs of Franklin Newcomb, 
October 6, 1874, and was described by reference to said survey. This grant 
was in these words and figures: 


“The United States of America: To all to whom these presents shall 
come—Greeting: Whereas, under the provisions of the act of congress ap- 
proved the 26th day of September, 1850, entitled ‘An act providing for the 
examination and settlement of claims for land at the Sault Ste. Marie, in 
Michigan,’ the claim of Samuel Peck and the heirs of Franklin Newcomb 
has been confirmed to a tract or parcel of land designated on the connected 
plat of survey, approved under the date of September 4th, 1855, by the 
surveyor general at Detroit, made pursuant to the act aforesaid, as lot 
number three, containing nineteen acres and forty-five one-hundredths of 
an acre, in section one, in township forty-seven north, of range one west, 
and in section six, in township forty-seven north, of range one east, in the 
district of lands subject to sale at Marquette, formerly Sault Ste. Marie, in 
the state of Michigan. And whereas, there has been deposited in the general 
land office of the United States a certificate, No. 111, of the register and 
receiver at Marquette, Michigan, whereby it appears that payment has been 
made in full, according to law, of the amount of assessment on said claims: 
Now know ye: That the United States of America, in consideration of the 
premises, and in conformity to the provisions of the act of congress afore- 
said, have given and granted, and by these presents do give and grant, 
unto the said Samuel Peck and heirs of Franklin Newcomb, and to their 
heirs, the tract or parcel of land above described, to have and to hold 
the same, together with all the rights, privileges, and immunities and ap- 
purtenances of whatever nature thereunder belonging, unto the said Samuel 
Peck and heirs of Franklin Newcomb, and to their heirs and assigns, for- 
ever. In testimony whereof, I, Ulysses S. Grant, president of the United 
States of America, have caused these letters to be made patent, and the seal 
of the general land office to be hereunto affixed. ([Seal.] 

“Given under my hand, at the city of Washington, the sixth day of 
October, in the year of our Lord one thousand eight hundred and seventy- 
four, and of the Independence of the United States the ninty-ninth. 

“Ry the president. U. S. Grant. 

“By S. D. Williams, Secretary. 
“L. K. Lippincott, Recorder of the General Land Offce.” 


By an act of congress approved August 26, 1852, (10 Stat. 35,) there was 
granted to the state of Michigan a strip of land 400 feet in width through the 
military reservation at Sault Ste. Marie, to be used for the construction 
of a ship canal at that point, and by the same act 750,000 acres of land 
were granted to the state to aid in its construction. The act provided that 
the selection and location of the site should be subject to the approval of the 
secretary of war. The site selected under the act was so approved, in 1853, 
by Hon. Jefferson Davis, then secretary of war. The canal was begun in 
1853, and completed, as originally constructed, in 1855. The river in front 
of private claim No. 3 was navigable in its natural state, but immediately 
above were the rapids and falls, to avoid which the canal was built. This 
river, with its connecting waters, forms a very important highway for in- 
terstate and international commerce. 

By act of congress of August 14, 1876, (19 Stat. 132,) the sum of $130,000 
was appropriated for the repair, preservation, construction, and completion 
of this canal, “to be expended under the direction of the secretary of war.” 
The plan of the work was adopted in the spring of 1877 by the corps of 
United States cuginecrs nnd the war office. The construction of the pier 
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in question was commenced in 1877, and completed in 1881. Congress has 
at all times recognized the national character of the work, making at 
different times very large appropriations for the canal. 16 Stat. 224, 402. In 
1881 the state of Michigan transferred the canal to the United States. See 
How. St. § 5502. The canal was built entirely within the military reserva- 
tion belonging to the United States, and, if it infringes upon plaintiffs 
rights, it is purely. because it crosses more of his riparian frontage than did 
the piers of the canal which was there at the time of the confirmation of his 
title to private claim No. 8, In 1855. Upon these facts the court below di- 
rected a verdict for the defendant. 


Harlow P. Davock, (John C. Donnelly, of counsel,) for plaintiff in 
error. 

Lewis G. Palmer, U. S. Atty., and James B. McMahon, Asst. U. 8. 
Atty., for defendant in error. 


Before TAFT and LURTON, Circuit Judges, and SWAN, District 
Judge. 


LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

There are two preliminary questions for decision: (1) Is this a 
suit against the United States, or one by which it will be concluded? 
(2) If the circuit court obtained jurisdiction to entertain and de- 
termine the cause, did an appeal lie to this court from its judgment? 

1. Upon the submerged land forming the bottom of St. Mary’s 
river, the government has erected a pier in front of the upland 
owned by him. The pier covers the entire water front of plaintiff, 
and is upon and within the riparian rights which he sets up. The 
pier is a prolongation westward, into deep water, of the banks of 
the government canal, shelters the Lake Superior entrance to the 
canal, and is such an extension thereof as to cut off the plaintiffs 
direct access to deep water. The defendant is the superintendent 
of the canal, and the officer in charge and possession of the pier, 
holding same for the government. The suit is one in ejectment, 
and the sole defendant is this agent and official of the government. 
His defense is that the government had a paramount right to place 
the pier where it stands; that, under the power conferred by the 
constitution over interstate commerce, the control of the government 
of the United States over navigable waters thereof is absolute and 
conclusive, and that the title of the plaintiff was and is subordinate 
to the power of the United States to provide for the safe and conven- 
ient navigation of the St. Mary’s river; that it might, therefore, 
lawfully erect within the banks of the river, and upon the perma- 
nently submerged bottom thereof, such dams, piers, and lighthouses 
as will, in its judgment, contribute to the use of said river by inter- 
state and international commerce. Can the merits of this justi- 
fication set up by defendant be determined, or must we, upon the 
suggestion that the defendant holds under the right and title of the 
United States, desist from inquiring whether that title thus inter- 
posed is a good and sufficient answer to the title and right of the 
plaintiff? 

Except where congress has provided, the United States cannot be 
sued. This proposition is axiomatic. But the doctrine has no 
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application to officers and agents of the United States, who, while 
in possession, are sued in ejectment by one claiming the title and 
right of possession. When such officer and agent is sued, and he 
undertakes to justify and defend his possession by setting up and 
relying upon the title and right of the United States, a judicial 
question is presented; and the court may inquire into such title, 
and determine whether it is the superior right and title, and render 
judgment as the right may appear. This has been the well-settled 
practice and rule of the United States court, and in the well-con- 
sidered case of U.S. v. Lee, reported in 106 U. S. 196, 1 Sup. Ct. Rep. 
240, the doctrine was thoroughly considered, and the cases elaborate- 
ly reviewed, by Mr. Justice Miller, who delivered the opinion of the 
court. When a suit may be conducted alone against the party in 
possession, as is the rule in ejectment, the person under whom 
the defendant claims is not a necessary party. The judgment in 
this case will not conclude or estop the United States, for the reason 
that it is not a party, and cannot be made a party. without its con- 
sent. Carr v. U.S8., 98 U. 8. 433. 

In U. S. v. Lee the court said, in regard to the effect of the judg- 
ment in that case: 


“Another consideration is that since the United States cannot be made a 
defendant to a suit concerning its property, and no judgment in any suit 
against an individual who has possession or control of such property can 
bind or conclude the government, as is decided by this court in the case of 
Carr v. U. S., already referred to, the government is always at liberty, not- 
withstanding any such judgment, to avail itself of all of the remedies which 
the law allows to every person, natural or artificial, for the vindication or 
assertion of its rights. Hence, taking the present case as an illustration, the 
United States may proceed by a bill in chancery to quiet its title, in aid of 
which, if a proper case is made, a writ of injunction may be obtained; or it 
may bring an action of ejectment, in which, on a direct issue between the 
United States as plaintiff and the present plaintiff as defendant, the title of 
the United States could be judicially determined, or, if satisfied that its title 
has been shown to be invalid, and it still desires to use the property, or any 
part of it, for the purposes to which it is now devoted, it may purchase suck 
property by fair negotiation, or condemn it by a judicial proceeding, in which 
a just compensation shall be ascertained and paid according to the constitu- 
tion.” 106 U. S. 222, 1 Sup. Ct. Rep. 262. 


That decision, upon its reasoning, was sound, and meets the 
approval of this court. The constitutional provision that “no person 
* shall be deprived of life, liberty or property without due 
process of law, nor shall private property be taken for public 
use without just compensation,” finds its strongest safeguard, 
and most efficient vindication, in the doctrine so ably presented 
by the learned judge who spoke for the majority of the court 
in that case. The attention of the court has been called to the late 
decisions of the same court in the cases of Stanley v. Schwalby, 
147 U. S. 508, 13 Sup. Ct. Rep. 418, and Hill v. U. S., (decided May 
15, 1893,) 13 Sup. Ct. Rep. 1011. 

In the first of these cases, (Stanley v. Schwalby,) the suit was an 
action of trespass to try title. The property involved was the 
military post at San Antonio, Tex. The defendants were Gen. 
Stanley and other officers of the United States. The suit, though 
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it involved the title and possession of the United States to one 
of its military posts, was maintained. The reporters headnote 
to the opinion is somewhat misleading, in so far as he states that, 
“for purposes of jurisdiction, there is no distinction between suits 
against the government directly, and suits against its property.” 
The jurisdiction would not exist, unless permitted by congress, 
where it was directly against the government, while, as decided 
in that case, if the suit be against one in possession, and he claims 
under the government, the jurisdiction does exist. In that very 
case the court said in regard to the latter class of cases that “in 
these cases he is not sued as an officer of the government, but as 
an individual, and the court is not ousted of jurisdiction because 
he asserts the authority of such officer. To make out that defense, 
he must show that his authority was sufficient in law to protect 
him.” In this class is included U. S. v. Lee, 106 U. S. 196, 1 Sup. 
Ct. Rep. 240, where the action of ejectment was held to be, in its 
essential character, an action of trespass, with the power in the 
court to restore the possession to the plaintiff, as part of the judg- 
ment; and the defendants Strong and Kaufman, being sued in- 
dividually as trespassers, set up their authority as officers of the 
United States, which this court held to: be lawful, and therefore 
is suff jent as a defense. The statutes of limitation were held 
applicable, upon the express ground that “as an action could have 
been brought at any time after adverse possession was taken, 
against the agents of the government through whom that was done, 
and by whom it was retained, the objection cannot be raised 
against them that the statute could not run because of inability 
to sue.” 147 U. 8. 519, 13 Sup. Ct. Rep. 422. 

The case of Hill v. United States has no application. The ac- 
tion was directly against the United States, for a tort, and was 
sought to be sustained under the act of March 3, 1887, (chapter 
359,) by which congress provided that the United States might 
be sued either in the court of claims or in the circuit court of 
the United States, in cases not sounding in tort. The case is 
in accord with U. 8. v. Jones, 131 U. 8. 1, 9 Sup. Ct. Rep. 669; 
Langford v. U. N., 101 U. S. 341; U. S. v. Great Falls Manuf’g 
Co., 112 U. 8. 645, 5 Sup. Ot. Rep. 306; and Great Falls Manuf’g 
Co. v. Attorney General, 124 U. S. 581, 8 Sup. Ct. Rep. 631. 

2. We are of opinion that the plaintiffs right to an appeal or 
writ of error to this court was clear. Section 6 of the act of 1891, 
(chapter 517,) establishing the United States circuit court of ap- 
peals, provides “that the circuit courts of appeals * * * shall 
exercise appellate jurisdiction to review by appeal or writ of error 
final decisions in the district court and the existing circuit courts 
in all cases other than those provided for in the preceding section 
of this act, unless otherwise provided by law.” The preceding 
section specifies with particularity the cases in which an appeal 
lies direct from the district or circuit court to the supreme court. 
The case under consideration does not fall within any of the classes 
specified. The appeal must therefore be to the circuit court of 
appeals. 
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8. This brings us to a consideration of the claim and title of 
the plaintiff to the locus in quo. The terra firma owned by him 
is not involved. What is his title to the submerged land in front 
of his undisputed upland? The canal pier was constructed upon 
land permanently submerged under some five feet of water. The 
structure was most manifestly a necessity to the safe and con- 
venient use of the canal. The canal was a necessity to the safe 
navigation of a great public highway, of which it forms a part. 
The commerce passing through it is equaled only by that of a 
few of the great navigable streams of the world. Has the plain- 
tiff such a title to the land lying between the shore of this great 
highway of commerce and the middle thread of the stream as to 
make the defendant a trespasser, and the structure placed there 
in aid of navigation a nuisance, which plaintiff, as the owner of 
the adjacent shore, may abate and remove? Must the United 
States, before building piers, lighthouses, and other structures in 
aid of navigation, condemn and purchase the beds of navigable 
streams and inland seas upon which such improvements must be 
supported? If the plaintiff has such a property right in the 
submerged land beneath the river as cannot be taken or used with- 
out just compensation, and by due process of law, for the purpose 
to which it has been devoted, then the defendant is a trespasser, 
and he cannot justify his occupation of the premises by the title 
and right of the government, whose servant he is. At the outset 
we may say that, if plaintiff’s title to this submerged land depends 
upon a construction of the grant of the United States under which 
he holds, his pretensions to such a title as will support ejectment 
must fail. The field notes of the survey called for in the patent 
to Peck and heirs of Newcomb show conclusively that the land 
patented to him extended “along the right bank of the Ste. Marie 
river.” The firm upland was alone surveyed and measured. 

The rule of the common law was that the title of one owning 
land bordering on a river in which the tide ebbed and flowed ex- 
tended only to the margin of ordinary high water. The title to 
all land between the shores, and below ordinary high water, was 
vested in the crown. Above the ebb and flow of the tide, the 
title of a riparian proprietor extended to the middle thread of the 
stream. The ebb and fiow of the tide in the short streams of 
that insular country was, in fact and law, the sole test of actual 
navigability. But in this country the situation is entirely differ. 
ent. A large majority of our rivers are navigable in fact which 
are wholly unaffected by tide, and many others are equally navi- 
gable above the ebb and flow, which affects them near the sea. 
The common-law test of navigability, said Justice Bradley in 
Barney v. Keokuk, 94 U. 8. 338, “had the influence, for two genera- 
tions, of excluding the admiralty jurisdiction from our great rivers 
and inland seas; and, under the like influence, it laid the founda- 
tion in many states of doctrines with regard to the ownership of 
the soil in navigable waters above tide water at variance with 
sound principles of public policy.” In the case of The Genesee 
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Chief, 12 How. 443, the common-law test of navigability was 
considered, and the doctrine established that the admiralty aad 
maritime jurisdiction granted to the federal government by the 
constitution extended to all public navigable rivers and lakes, 
where commerce is carried on between the states, or with foreign 
nations. Subsequently, the same court, in the Daniel Ball, 10 
‘Wall. 563, said, as to the test of navigability of rivers and in- 
land seas, that “they are navigable in fact when they are used, 
‘or are susceptible of being used, in their ordinary condition, as 
highways for commerce, over which trade and travel are or may 
be conducted in the customary mode of travel and trade on water.” 
This definition was followed and affirmed in Packer v. Bird, 137 U. 8 
673, 11 Sup. Ct. Rep. 210. Since The Genesee Chief Case, the courts 
of the United States have steadily held that the test of navigability 
was not the flow of the tide, but that navigability in fact fur- 
nished the standard by which jurisdiction in admiralty and ripa- 
rian rights were to be determined under United States patents. 
Railroad Co. v. Schurmeir, 7 Wall. 212; Packer v. Bird, 137 U. S. 673, 
11 Sup. Ct. Rep. 210. 

The doctrine that the title to the submerged lands within the 
banks of navigable rivers belongs to the states, respectively, within 
which such rivers are situated, and not to the United States, was 
settled at an early day, and has never since been questioned. In 
Pollard’s Lessee v. Hagan, 3 How. 219, it was held that a patent 
by the United States to lands in the bed of the Alabama river was 
absolutely void, inasmuch as the United States, by its acquisition of 
that part of Alabama through treaty with Spain, had never ac- 
quired any title to the soil under navigable rivers, and none had 
been conferred by the constitution of the United States. It was also 
held that new states coming into the Union entered it with pre 
cisely the same reservation as to the soil under their navigable 
waters as was the case with the states originating the Union. 3 
How. 219. To the same effect are the cases of Martin v. Waddell, 
16 Pet. 367, and Goodtitle v. Kibbe, 9 How. 471. It is true that 
these cases involved the beds of streams affected by tides, but the 
principles upon which the cases rested applied equally to streams 
navigable in fact, and above the ebb and flow of the tide. In Bar 
ney v. Keokuk, supra, the court said, speaking of these cases: 

“In our view of the subject, the correct principles were laid down in Mar- 
tin v. Waddell, 16 Pet. 367; Pollard’s Lessee v. Hagan, 3 How. 212, and 
Goodtitle v. Kibbe, 9 How. 471. These cases related to tide water, it is true, 
but they enunciate principles which are equally applicable to all navigable 
waters. And since this court, in the case of The Genesee Chief, 12 How. 443, 
has declared that the Great Lakes and other navigable waters of the coun- 
try, above as well as below the flow of the tide, are, In the strictest sense, 
entitled to the denomination of ‘navigable waters,’ and amenable to the ad- 
miralty jurisdiction, there seems to be no sound “cason for adhering to the 
old rule as to the proprietorship of the beds and shores of such waters. It 
properly belongs to the states, by their inherent sovereignty, and the United 
States has wisely abstained from extending (if it could extend) its surveys 
and grants beyond the limits of the water. The cases in which this court 


has seemed to hold a contrary view depended, as most cases must depend, 
on the local laws of the states in which the lands wer» situated.” 
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In the late case of Illinois Cent. R. Co. v. Ilinois, it was expressly 
held that the ownership of, and dominion and sovereignty over, 
lands covered by the waters of Lake Michigan, though unaffected by 
the tide, belonged to the states within which such submerged land 
was situated. 146 U. 8. 387, 18 Sup. Ct. Rep. 110. The effect and 
construction of a United States land patent must, in the very nature 
of the subject, be a question for the United States courts to de- 
termine for themselves, without reference to the rules of construc- 
tion adopted by the states for their grants. Barney v. Keokuk, 
94 U. S. 338; Packer v. Bird, 187 U. S. 661, 11 Sup. Ct. Rep. 210. 
It is deducible, therefore, from the decided cases: 

First. That the United States never had or asserted any title to 
the land under the waters of the Ste. Marie river, and could not, 
by its grant, convey to a patentee any title whatever. 

Second. That the only reasonable construction to be placed upon 
the acts of congress concerning the survey and sale of the public 
lands, and the settled line of decisions concerning such patents, 
would be to limit the effect of the patent under which the plaintiff 
holds to the terra firma bounded by the margin of the St. Mary’s 
river. Railroad Co. v. Schurmeir, 7 Wall. 272; Packer v. Bird, supra; 
Barney v. Keokuk, supra. 

We then have a case where the grant to plaintiff does not, by 
construction, extend his title to any part of the soil beneath the 
waters of the stream along which it lies. This brings us to a con- 
sideration of the effect of the law of the state of Michigan upon the 
title of the plaintiff. The title to the soil under the navigable rivers 
of Michigan remained in the state, as we have already shown. “If,” 
as observed in Barney v. Keokuk, that state “chose to resign to the 
riparian proprietor rights which properly belong to it in its sover- 
eign capacity, it is not for others to raise objections.” This the 
state of Michigan has done. As an incident to ownership of lands 
on the margins of navigable streams, the law of Michigan attaches 
the legal title to the submerged lands under the stream compre- 
hended within parallel lines extending perpendicular to the general 
trend of the shore along his land to the center of the stream. Ryan 
vy. Brown, 18 Mich. 207; Lorman v. Benson, 8 Mich. 18; Boom Co. 
v. Adams, 44 Mich. 403, 6 N. W. Rep. 857. This, being the well- 
defined law of Michigan, is the law applicable to the rights of the 
plaintiff in this case, and controlling as to the locus in quo. Under 
the law of Michigan, the plaintiff is therefore seized of the legal 
title to the submerged land upon which the United States has con- 
structed the pier in question. 

But while the plaintiff, under the law of Michigan, is seised of 
the legal title to the soil under the water, yet, in the very nature 
of the property, such seizure is of the bare technical title. The 
state of Michigan was a part of the Northwest Territory ceded by 
the state of Virginia to the United States for the public benefit. 
The statute authorizing the cession, the deed of cession, and the 
ordinance of 1787, providing for the government of that territory, 
alike provided that the navigable waters of that cession should be 
“common highways and forever free, as well to the inhabitants of 
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the said territory as to the citizens of the United States, and those 
of any other states that may be admitted into the Confederacy, 
without any tax, import or duty therefor.” These limitations on 
the powers of the Northwest Territory, and afterwards upon those 
of the territory of Michigan, ceased to have operative force upon 
the state of Michigan, when admitted into the Union, in so far 
as their force depended upon the deed of cession or the ordinance 
of congress, or were in diminution of the powers attaching to the 
other states of the Union. When admitted into the Union, she 
entered on an equal footing with the original states, and could 
exercise over her rivers and lakes the same sovereign powers as 
pertained to the old states with respect to such subjects. But this 
provision concerning her navigable streams was precisely the lim- 
itation under which all such streams were controlled by the older 
states after the adoption of the present constitution. In Martin 
v. Waddell, 16 Pet. 410, the court said: 


“When the Revolution took place, the people of each state became them- 
selves sovereign, and in that character held the absolute right to all their 
navigable waters, and the soil under them, for their own common use, sub- 
ject only to the rights since surrendered by the constitution.” 


By that constitution the states are prohibited from imposing any 
tonnage duty without the consent of congress. Article 1, § 10. 
And by the eighth section of the same article the states granted 
to the congress of the United States the power “to regulate com- 
merce with foreign nations and among the several states.” This 
power operates whenever congress elects to legislate upon this 
particular subject, as a limitation upon the power of the states 
over the channels of interstate commerce within the states. 

In Gibbons v. Ogden, 9 Wheat. 196, Chief Justice Marshall said, 
as to this power to regulate commerce: 


“It is the power to regulate; that is, to prescribe the rule by which con- 
merce is to be governed. This power, like all other vested in congress, is 
complete in itself, may be exercised to its utmost extent, and acknowledges 
no limitations other than are prescribed in the constitution. These are erx- 
pressed in plain terms, and do not affect the questions which arise in 
this case. If, as has been always understood, the sovereignty of congress. 
though limited to specific objects, is plenary as to those objects, the power 
over commerce with foreign nations, and among the several states, is 
vested in congress as absolutely as it would be in a single government hav- 
ing in its constitution the same restrictions on the exercise of the power as 
are found in the constitution of the United States.” 


In Gilman v. Philadelphia, 3 Wall. 724, the court said: 


“Commerce includes navigation. The power to regulate commerce com- 
prehends the control for that purpose, and to the extent necessary, of all the 
navigable waters of the United States which are accessible from a state 
other than those in which they lie. For this purpose they are the public 
property of the nation, and subject to all the requisite legislation by congress. 
This necessarily includes the power to keep them open, and free from ob 
struction to their navigation interposed by the states or otherwise; to remove 
such obstructions, when they exist; and to provide, by such sanctions as they 
may deem proper, against the occurrence of the evil, and the punishment 
of offenders. For these purposes, congress possesses all the powers which 
existed in the states before the adoption of the national constitution, and 
which have always existed in the parliament of England.” 
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It must, from these constitutional principles, follow that the 
state of Michigan held the soil beneath her navigable rivers under 
a high public trust, to forever preserve them free as public high- 
ways, subject only to the power of congress to regulate commerce 
among the states. The legal title which, under her law, becomes 
vested in such proprietors, must be subject to the same public 
trusts, and therefore subordinate to the rights of navigation, and 
subordinate to the power of congress to control and use the soil 
under such streams whenever the necessities of navigation and 
commerce should demand it. The right of congress to regulate 
commerce, and, as an incident, navigation, remains unaffected by 
the question as to whether the title to the soil submerged is in 
the state, or is in the owner of the shores. A distinction must 
be recognized between that which is jus privitum, and that which 
is jus publicum. This private right is subordinate to the public 
right. The plaintiff holds the naked legal title, and with it he 
takes such proprietary rights as are consistent with the public 
right of navigation, and the control of congress over that right. 
This much seems expressly ruled in Illinois Cent. R. Co. v. Nli- 
nois. Such submerged lands can only be disposed of by the state 
when that can be done without injury to the interest of the public 
in the waters, and subject to the paramount right of congress to 
control their navigation so far as necessary for the regulation of 
commerce with foreign nations, and between the states. 146 U. 
8. 387, 138 Sup. Ot. Rep. 110. The right of access to deep water, 
which was considered in Atlee v. Packet Co., 21 Wall. 389, and 
Yates v. Milwaukee, 10 Wall. 497, and Gilman v. Philadelphia, 3 
Wall. 724, is likewise a right subordinate to the power of the 
state and the federal government to control the stream in so far 
as necessary for purposes of commerce. In Atlee v. Packet Co. it 
was held that, though the right of access to deep water existed 
in the defendant, Atlee, regardless of his title to the soil, and 
though this right carried with it the right to put in and maintain 
a pier to utilize the right, yet, if such pier interfered with navi- 
gation, it becomes a nuisance, and could be removed without com- 
pensation, if constructed without authority of the state or United 
States. In Yates v. Milwaukee the point of decision was that 
this right of access could not be arbitrarily destroyed or injured 
by a city ordinance condemning a pier as a nuisance; that it must 
be shown, by due process of law, to be a nuisance in fact, as af- 
fecting navigation, before it could lawfully be removed. In Gil- 
man v. Philadelphia the doctrine that, in the absence of congres- 
sional regulation concerning the navigation of a river wholly with- 
in the limits of one state, it was within the power of the state 
to authorize a bridge over the stream, as in itself an aid to com- 
merce, was again announced, and Willson v. Marsh Co., 2 Pet. 245, 
followed and approved. The significance of that case, as it af- 
fects this, was the refusal to enjoin the erection of the bridge on 
the complaint of one owning land on the shores above, whose access 
to and use of the stream were thereby injured. His property had 
not been taken. The injury to him was consequential, and he 
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was held to be without remedy. Here the plaintiff has sustained 
an injury which is wholly a consequence of the erection of a 
structure by congress in aid of the general and public rigħt of navi- 
gation. If congress may lawfully use the soil as a support for 
such structures without acquiring the naked title outstanding in 
the plaintiff, then, for such injuries as are merely consequential, 
it is a case of damage without an actionable injury. A distinction 
exists between those cases where, under authority of the state, 
a structure has been placed in a navigable stream, such as a bridge, 
or lock and dam, as an improvement to the navigation of a stream 
wholly within its borders, and which is sought to be removed under 
authority of subsequent congressional legislation. In such case, 
the improvement, being by authority of law, can only be taken for 
public uses upon just compensation. This is the doctrine of the 
case of Monongahela Navigation Co. v. U. S., 148 U. 8. 312, 13 
Sup. Ct. Rep. 622. In that case it was held that not only the 
actual property of the owner in the structure, but his franchise 
also, must be paid for. The plaintiff in the case before us had 
made no improvements for either public or private uses. No 
property of his has been invaded, none has been taken. The title 
in him was subject to the public uses. He held the soil under the 
river subservient to the purposes of navigation. The right to 
regulate commerce involved the right to regulate navigation, and 
this, in turn, involves the necessary uses of the submerged lands, 
in so far as such use was essential to the maintenance of the pub- 
lic highway. 

What is a proper exercise of this power of congress to aid navi- 
gation seems to be for congress to determine. The case of South 
Carolina v. Georgia, (93 U. S. 4,) is an illustration of the great 
discretion reposed in congress as to the selection of means proper 
to the improvement or protection of such public highway. In 
that case it was decided that congress has the power to close one 
of several channels in a navigable stream, if, in its judgment, the 
navigation of the river will be thereby improved. The case did 
not turn upon the fact that the bill in the case was filed by the 
state of South Carolina, but was put upon a construction of the 
power of congress to determine the means by which the naviga- 
tion of a river may be improved. See, also, the case of Pennsyl- 
vania v. Wheeling I. B. Bridge Co., 18 How. 421, and Wisconsin v. 
Duluth, 96 U. 8. 379. 

If the title had remained in the state, the conclusion would be 
the same. The state would hold subject to the public use, and 
its property right in the submerged soil of a navigable stream 
would be subservient to the power of congress to regulate naviga- 
tion, and the use of such soil as a support for a structure in aid of 
navigation would not have been the taking of the private property 
of the state, within the meaning of the constitutional provision 
inhibiting it without compensation. This point was expressly 
ruled upon in a very able opinion by the late Justice Bradley in 
Stockton v. Railroad Co., 32 Fed. Rep. 19. The Hawkins Point 
Lighthouse Case, reported in 39 Fed. Rep. 77, was a case iden- 
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tical in principle to the one under consideration. The plaintiff, un- 
der a grant from the state of Maryland, was the owner of the fee 
in the submerged land under the Patapsco river. The United 
States erected a lighthouse supported on the soil owned by plain- 
tiff. Suit in ejectment was brought, upon the theory that the 
keeper of the lighthouse was a trespasser; the site never having 
been condemned, nor any compensation paid. It was held, upon 
elaborate argument, that the United States, in thus erecting a light- 
house in aid of navigation, by authority of congress, was not tak- 
ing private property without compensation. That plaintiff's title 
and ownership were necessarily subservient to the use of the same 
in aid of public navigation. 

We have been conscious of the importance of the question, both 
to the government and riparian proprietors. This must be aa 
apology for the great length to which this opinion has been ex- 
tended. 

The conclusion we have reached is that there is no error in the 
judgment of the circuit court. The plaintiff has no such owner- 
ship of the locus in quo as makes its use for the purposes to which 
it has been devoted a taking of private property, within the mean- 
ing of the constitution. 

The judgment is therefore affirmed. 


(67 Fed. 822, — U. 8S. App. —.) 
PITTSBURGH, C., C. & ST. L. RY. OO. v. RUSS. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 
No. 76. 


1. CARRIERS OF PassENGERS—CONDITIONS OF TICKET—CONSTRUCTION. 

Acceptance of a mileage ticket which is expressed to be upon condi- 
tions that “the purchaser agrees to sign his name in presence of conductor 
each time before detachment is made,” and that, “unless the proper 
signature is given, this ticket is forfeited,” does not constitute an agree- 
ment that the conductor may decide for the holder, as well as for the 
company, whether the holder is the purchaser named in the ticket. 

2. SamE—WRONGFUL EJECTION OF PASSENGER— REMEDY 

A passenger who is wrongfully ejected from a train hy the conductor, 
on the claim that he is not the person named in his ticket, is not limited 
to an action for breach of contract, but may sue the company in tort. 

8. Same—TRiIAL—INSTRUCTIONS. 

In an action by a passenger for a wrongful ejection from a train, an 
instruction to the effect that if he resisted the conductor's efforts to eject 
him, and such resistance increased the nervous trouble from which he 
was suffering, “he cannot recover any damages on account of such in- 
crease of said trouble, and his resistance must be considered in mitiga- 
tion of the plaintiff's damages,” is objectionable, as requiring the jury 
to give defendant a double advantage, by refusing plaintiff any damages 
on account of injury caused by his resistance to the conductor, and also 
by considering that resistance in mitigation of the damages otherwise 
allowable. 

4 Same—EXEMPLARY DAMAGES. 

A railroad company is not Hable for exemplary damages on account of 

the malice, wantonness, or oppression of its conductor in ejecting a 
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passenger from a train. Railroad Co. v. Prentice, 13 Sup. Ct. Rep. 261, 
147 U. S. 101, followed. - 
5. SAME—INSTRUCTIONS. 

The error of instructing the jury that the company is liable for ex- 
emplary damages in such case is not cured by the statement that, in the 
opinion of the judge, the conductor was not malicious, wanton, or oppress- 
ive in his conduct, since the judge's opinion on the facts is not binding 
on the jury. 

6. SAME—RATIFICATION BY COMPANY. 

Where a conductor uses unnecessary force in ejecting a passenger sup- 
posed to be personating the owner of a mileage ticket, the fact that the 
company has issued instructions to its conductors that “regulations re- 
garding the acceptance of mileage tickets for passage must be strictly 
enforced, without fear or favor,’ and that, “if they find mileage tickets 
have been transferred, they must lift such tickets, collect full fare, and 
report the transaction,” does not render the company responsible for the 
wanton act of the conductor. 

7. BAME. ` 

Nor is the company rendered liable therefor by the fact that its general 
ticket agent was upon the train, and that the conductor conferred with 
him about the ticket, where it is not shown that such agent had authority 
over the conductor, or that he attempted to influence his action. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 

At Law. Action by Charles A. Russ against the Pittsburgh, Cin- 
cinnati, Chicago & St. Louis Railway Company for personal injuries. 
Plaintiff obtained judgment. Defendant brings error. Reversed. 

Statement by WOODS, Circuit Judge: 


The defendant in error was the plaintiff below. The substance of his 
complaint is that he was wrongfully, wantonly, and forcibly expelled by 
the conductor from a passenger train of the plaintiff in error, which he had 
entered at Louisville, Ky., for the purpose of being carried to Indianapolis; 
that in payment of his fare he presented to the conductor a mileage ticket, 
which was still good for 500 miles or more, and, in the presence of the 
conductor, signed his name upon the mileage strip, to be detached, as re- 
quired by one of the conditions of the ticket, but that the conductor, denying 
his identity and the genuineness of the signature, took up the ticket, and 
upon the refusal of the plaintiff to pay fare in money or leave the train when 
it had arrived at Jeffersonville, Ind., laid hands upon him, and removed him 
by force. The plaintiff, testifying in his own behalf, gave this account of 
the expulsion: “He simply lifted me up, and he says, ‘Is that your baggage 
on the seat?’ I says, ‘It is,’ and he took hold of the baggage, and pushed me 
ahead of him to the front part of the coach, and there I sat down in a seat on 
the same side of the car,—a little short seat that faces the car; I think next 
to the window. Then he took my valise out and umbrella, and put them on 
the depot platform, and came back with the brakeman, and without saying 
anything, only wanting to know if I was going to pay my fare, and I told 
him ‘No,’ and he grabbed hold of me, and pulled me or pushed me out onto 
the platform, and down the steps, onto the depot platform.” It does not ap- 
pear that more force was used than was necessary to effect the removal. 
and no bodily harm was inflicted upon the plaintiff unless it was, as it is 
alleged to have been, by way of “a nervous shock, bringing upon him again 
the nervous prostration and disorder from which he had previously been 
suffering,” and “rendering him sick and incapable of work for several weeks 
thereafter, and necessitating the employment of a physician,” etc. By force 
of conditions annexed to it, the plaintiff’s ticket was not transferable, and. 
if presented by any other person, was to be forfeited. Another condition 
was expressed in these words: ‘The purchaser agrees to sign his name, in 
presence of conductor, on the back (close to the top) of mileage strip each time 
before detachment is made, and the signature must appear but once on 
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each detachment. Unless the proper signature is given, this ticket is for- 
feited.” The defendant company had issued to its conductors the following 
tnstructions: “The regulations regarding the acceptance of mileage tickets 
for passage must be strictly enforced, without fear or favor. Conductors 
must be particular to know that each person presenting a nontransferable 
signature mileage ticket is the veritable person named on the same, and they 
must adopt every special and reasonable method for ascertaining whether 
or not mileage tickets are presented by original purchasers. They must re- 
quire each person presenting a mileage ticket to identify himself thoroughly 
by his signature, and conductors must compare the signature, and if they 
find mileage tickets have been transferred and are presented by other than 
the original purchasers, or the parties who properly identify themselves, 
they must lift such tickets, collect full fare, and report the transaction in 
the usual manner. Disregard of this order in any particular whatever will 
subject the offending conductor to dismissal from the service.” 

The court refused to give the jury the following instructions, asked by the 
plaintiff in error: ‘When the plaintiff purchased and accepted the ticket in 
question, in the use of it for passage on defendant’s train, he was bound by 
all the conditions of the annexed contract, and all reasonable rules which 
the company might make for the government of its employes in respect to 
the use of such ticket for passage on defendant’s trains. Under the condi- 
tions of the contract, and the reasonable rules of the company in respect to 
the use of the ticket, it was made the duty of conductors of defendant’s 
trains to determine the question, when the ticket was presented for passage, 
whether or not the plaintiff was the purchaser or owner of the ticket. If, 
in the performance of that duty, the conductor of the train in question, in 
good faith, decided that the plaintiff was not the purchaser and owner of 
the ticket, and refused to accept the same for his passage, but took it up, 
nnd demanded that the plaintiff pay his fare or leave the train at Jefferson- 
ville station, it was the duty of the plaintiff to pay his fare, if he had the 
money, or leave the train at said station, without requiring the conductor 
to eject him therefrom; and, if you find that he refused to do either, and 
the conductor ejected him at said station, using no more force than was 
necessary, then the plaintiff is only entitled to recover the value of the un- 
used portion of the ticket, and the damages sustained, if any, by his deten- 
tion at Jeffersonville until the next train. When a passenger is rightfully 
on a train, and is about being ejected therefrom, it is not necessary for him, 
in order to protect and preserve his rights as such passenger, to resist the 
conductor in his efforts to eject him, or to compel the conductor to use force 
to remove him from the train. In such case his rights would be just as 
complete if he left the train under protest. So if you find that the plaintiff 
resisted the conductor's efforts to eject him, or required the conductor to use 
force to do so, and that such resistance or refusal to leave the train aggra- 
vated or increased the nervous trouble under which he claims to have been 
suffering, he cannot recover any damages on account of such aggravation 
or increase of said troubie, and his resistance to the efforts of the conductor 
must be considered by you in mitigation of the plaintiff's damages.” 

The court, of its own motion, gave the following instructions: “It having 
been admitted by defendant’s counsel that the plaintiff was the owner of 
the ticket in question at the time of his expulsion from the train, and entitled 
to be carried thereon on said train, the plaintiff is entitled to recover such 
proximate damages for his expulsion from the train as will fairly and fully 
compensate him for the wrong done him by his expulsion. In assessing 
the plaintiff's damages, you may consider all the circumstances connected 
with his ejectment from the train as affecting his business, his health, and 
his peace of mind, and assess such damages as will fairly and fully com- 
pensate him for his loss of time, if any, and for his physical and mental 
suffering or injury caused by such ejectment. In cases of this sort, where 
the ejectment of the passenger is wrongful, and is done maliciously, wan- 
tonly, or with oppression, in addition to the compensatory damages, the pus- 
Benger would be entitled to recover punitive or exemplary damages. But it 
is the opinion of the court from the evidence in this case that the expulsion 
of the plaintiff by the defendant's conductor was neither malicious, wanton, 
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nor oppressive. It seems to me from the evidence that the conductor acted 
in good faith. believing that he had the right to put the plaintiff off the train 
But, while this is the opinion of the court, it is a question for the jury to 
determine from all the evidence in the case whether the plaintiff's ejectment 
from the train by the conductor was attended with malice, wantonness, or 
oppression. And, if you determine from the evidence that it was, you have 
a right, in addition to what you may find the plaintiff entitled to recover to 
compensate him, to assess such damages as a punishment, or by way of an 
example to the defendant, as you believe from the evidence the circumstances 
of the ejectment would fairly warrant.” 


S. O. Pickens, for plaintiff in error. 
A. J. Beveridge, for defendant in error. 


Before WOODS and JENKINS, Circuit Judges, and GROSSCUP, 
District Judge. 


WOODS, Circuit Judge, (after making the foregoing statement.) 
We do not assent to the proposition that, by accepting the mileage 
ticket with its special conditions, the defendant in error agreed 
that any conductor to whom he should present the ticket might 
decide for him, as well as for the company, whether or not he was 
the rightful holder. There is nothing expressed nor fairly to be 
implied from the conditions to that effect As the representative 
of his company, acting under such rules as it has prescribed for 
him, a conductor, in collecting fares or tickets “necessarily con- 
cedes or rejects the right of the passenger to ride.” He must de- 
termine whether or not money offered him is genuine, or, if it 
be a ticket or pass, he must decide whether it is valid, or for any 
reason is not available to the holder; and if he decides incor- 
rectly, to the passenger’s injury, the company will be answerable 
in damages. Bish. Noncont. Law, § 1095. And there is no good 
reason why the purchasers of tickets like that in question should 
be subject to a different rule. 

It is insisted that the defendant in error should have sought 
his remedy in an action for a breach of the special contract, and 
not in an action of tort; but it is well settled that in such cases 
the action may be in either form, at the election of the plaintiff. 
Cooley, Torts, 90, 91; Railroad Co. v. Fitzgerald, 47 Ind. 79; Reese 
v. Telegraph Co., 123 Ind. 294, 24 N. E. Rep. 163; Railway Co. 
v. Hurst, 36 Miss. 660. 

The second of the instructions asked and refused, even if sound 
in theory, is objectionable, because upon a strict construction it 
would require the jury to give the defendant in the action a double 
advantage, by refusing the plaintiff anything on account of in- 
jury brought upon himself by resisting the conductor’s effort to 
eject him, and also by considering that resistance in mitigation of 
the damages otherwise allowable. 

Upon the question whether or not a passenger may resist by 
force an unwarranted expulsion from a railway train or other pub- 
lic conveyance, and be entitled to compensation for injuries, which, 
but for that resistance, he would not have suffered, the decisions 
are not in complete accord. In Railroad v. Connell, 112 Hl. 295, 
the supreme court of Illinois held, in harmony with prior deci- 
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sions of that court, that a passenger who resists a wrongful re- 
moval “cannot recover for the force used by the conductor in put- 
ting him off, when no more force is used than necessary.” Recog- 
nizing the right of the party so injured to recover, besides the- 
amount of direct pecuniary loss, “reasonable damages for the in- 
dignity of being expelled from the train,” the court, in support 
of its view of the question, among other things of evident if not con- 
clusive cogency, said: 

“When the appellee was notified by the conductor that his ticket was not 
good and would not be received, it was his duty to leave the train in a 
peaceable manner, and hold the company responsible for the consequences,. 
rather than resist or undertake to retain his place on the train by force. A 
train crowded with passengers—often women and children—is no place for w 
quarrel or a fight between a conductor and a passenger, and it would be um 
wise and dangerous to the traveling public to adopt any rule which might 
encourage a resort to violence on a train of cars. The conductor must have. 
the supervision and control of his train, and a demand on his part for fare 
should be obeyed, or the passenger should in a peaceable manner leave the 
train, and seek redress in the courts, where he will find a complete remedy 
for any indignity offered and for all damages sustained.” 


But in English v. Canal Co., 66 N. Y. 457, it was held that the 
passenger “was clearly justified in resistance to the extent nec- 
essary to prevent his being ejected;” and in Railway Co. v. Wolfe, 
128 Ind. 2'7, 27 N. E. Rep. 606, that “he had the right to make 
reasonable resistance, as he did, by holding onto the seats until 
he was forced loose and taken from the cars.” This last expres- 
sion is in substantial harmony with the decision of the supreme 
court of the United States in New York, etc., R. Co. v. Winters 
Adm’r, 143 U. 8. 60, 78, 12 Sup. Ct. Rep. 356, where it is said: 

“If he was rightfully on the train as a passenger, he had the right to refuse 


to be ejected from it, and to make a sufficient resistance to being put off to. 
denote that he was being removed by compulsion and against his will.” 


In respect to the measure of damages, the court erred in im 
structing that the jury might allow vindictive or punitive damages. 
if it found that, in removing the plaintiff from the train, the con- 
ductors action was attended with malice, wantonness, or oppres- 
sion. In the case of Railroad Co. v. Prentice, 147 U. S. 101, 13 
Sup. Ct. Rep. 261, decided since the trial of this case, it was held 
that a railroad corporation is not liable to exemplary or punitive 
damages on account of illegal, wanton, and oppressive acts of its 
conductors or other subordinate agents. The decision rests u 
the principle, applicable alike to corporations and individuals, that 
“no man should be punished for that of which he is not guilty;” 
and, consequently, that it is enough that the principal is respon- 
sible for the actual consequences of wanton or malicious conduct 
of an agent within the line of his employment, and not beyond 
that, unless he has been in some way particeps criminis. 

It. has been suggested that the conduct of the conductor in this 
instance had the sanction of the railroad company, because of the 
instructions which had been issued to conductors in respect to 
mileage tickets, and because the general ticket agent of the com- 
pany was present upon the train, and assented to the conductor's 
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action. The instructions referred to do not seem to us to have 
been objectionable. While enjoining upon conductors diligence 
to prevent improper use of mileage tickets, they require nothing 
inconsistent with the rights of the passenger, and contain no war- 
rant or even suggestion that, in enforcing the conditions of the 
ticket or the regulations of the company, the conductor should pro- 
ceed in a wanton or oppressive manner. While it appears that 
the general ticket agent of the company was upon the train, though 
not in the car from which the plaintiff was ejected, and that 
the conductor conferred with him about the plaintiff's ticket, it 
is not shown that he had authority over the conductor or at- 
tempted to dictate or influence his action towards the plaintiff. 
Besides, if any question was to be made of the ticket agent’s par- 
ticipation in the expulsion, or of the company’s responsibility other- 
wise for the wantonness or malice of the conductor, it should have 
been submitted to the jury for decision upon the evidence. This 
court cannot review questions of fact in a case at law. 

It is also urged that the erroneous instruction should be deemed 
harmless, considering the amount of the verdict, because the jury 
was told that, in the opinion of the court, the conductor was not 
malicious, wanton, nor oppressive in his conduct towards the plain- 
tiff, but acted in good faith, and it is not to be presumed that the 
jury went contrary to that opinion. In the federal courts the 
opposite theory prevails, it being well settled “that a judge of a 
court of the United States, in submitting a case to the jury, may, 
in his discretion, express his opinion upon the facts; and that, 
when no rule of law is incorrectly stated, and all matters of fact 
are ultimately submitted to the determination of the jury,” such 
“expressions of opinion are not reviewable on writ of error.” 
Rucker v. Wheeler, 127 U. 8. 85, 93, 8 Sup. Ct. Rep. 1142, and cases 
cited. The error of law cannot be cured by an expression of opin- 
ion upon the question of fact concerning which the law is an- 
nounced, because the jury is not bound by, and presumably will 
not follow, the court’s opinion concerning the fact if the weight 
of evidence is to the contrary. The verdict was for $1,000, and it 
is insisted. but we cannot say judicially, that there was assessed 
no more than just compensation for the injury which the plaintiff 
suffered. 

The judgment is reversed, at the costs of the appellee, with 
instruction that a new trial be granted. 





(57 Fed. 828, — U. 8. App. —.) 
ALEXANDER et al. v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.) 
No. 53. 


1. APPEAL—DEcIs10on ON MoTron For NEw TRIAL—FEDERAL CocrtTs—REVIEW 
IN CIRCUIT COURT OF APPEALS. 

The rule that the decisions of the circuit and district courts on motions 

for new trial are not reviewable applies to review in the circuit court of 
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appeals, as well as in tbe supreme court. Railroad Co. v. Howard, 1 O. C. 
A. 229, 49 Fed. Rep. 206, approved. 
2. SamMB—REvIEW OF DECISION OF TERRITORIAL Court. 

The fact that the decision of a territorial district court on a motion for 
a new trial is reviewable in the territorial supreme court does not make 
such a decision by a United States district court reviewable by the circuit 
court of appeals, although the cause, pending the motion for a new trial, 
has been removed from the territorial district court upon the admission 
of the territory into the Union. Bates v. Payson, 4 Dill. 265, distinguished. 


8 SaAME—TIME OF TAKING — WHEN LIMITATION BEaIns TO RuN — EFFECT OF 
Motion FOR NEw TRIAL. 

In the territory of Idaho, decisions of the territorial district courts on 
motions for new trial were reviewable by the territorial supreme court. 
Judgment was rendered by a territorial district court, and motion for a 
new trial made, pending which the territory was admitted to the Union, 
and the cause removed to the newly-created United States district court. 
Held, that the six months to which the time for suing out of a writ of 
error from the circuit court of appeals was limited by the judiciary act 
of March 3, 1891, § 11, (26 Stat. 829,) did not begin to run until the motion 
for a new trial was finally disposed of. Railway Co. v. Murphy, 4 Sup. 
Ct. Rep. 497, 111 U. S. 488, followed. 


4. Exceptions, BILL oF — STATEMENT ON MOTION FoR NEW TRIAL MAY TAKE 
THE PLACE OF. 

A statement made and filed in the trial court in aid of a motion for a 
new trial, containing a statement of what purports to be all the excep- 
tions taken and allowed, and all the evidence relating to the same, if reg- 
ularly settled and allowed by the trial judge, is sufficient to serve as a 
bill of exceptions on writ of error. 


5. EvipENCE—BEsT AND SECONDARY — ACCOUNTS OF DEFAULTING POSTMASTER. 

In an action on a defaulting postmaster’s bond, a question to the default- 

er’s successor in office whether he had received orders to make demands 

on the defaulter is not objectionable on the ground that the written or- 

ders are the best evidence of their contents, since the question does not 
concern the contents. 


6. Samx—IteEMs OF ACCOUNTS—IDAHO STATUTE. 

An action by the United States upon a defaulting postmaster’s bond, 
brought in a district court of the territory of Idaho, is not within the 
meaning of Rev. Laws Idaho, § 4209, (St. 1887,) requiring plaintiffs to fur- 
nish the items of accounts sued upon; and the United States may refuse 
such items, and thereafter introduce in evidence copies of the account 
current and the money-order account of the defaulter. 


7. SamME—CREDITS CLAIMED AGAINST UNITED STATEs — Rev St. § 951—ActTion 
ON PosTMASTER'S BOND. 

Rev. St. § 951, providing that, in suits by the United States against in- 
dividuals, no credit shall be admitted on trial unless presented to the 
treasury and disallowed, applies to payments by sureties of a defaulting 
postmaster on account of his liability, made in cash, as well as to credits, 
when evidence of such payments is sought to be introduced by the sureties 
in an action against them on the bond. 


8 Post Orrice— LIABILITY OF SURETIES ON POSTMASTER’8 BOND—TRIAL—DI- 
RKCTING VERDICT. 

Sums recovered from a defaulting postmaster by his sureties, and paid 
over to the United States, should be credited upon the general account 
of the defaulter, and not upon the liability of the sureties; and where the 
defalcation, after making such credits, is largely in excess of the liability 
of the sureties, and, in an action against them, no evidence is offered in 
defense except the payment of such sums, an instruction to find a verdict 
for the United States is not erroneous. 


In Error to the District Court of the United States for the Dis- 
trict of Idaho, 
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At Law. Action in the district court of the first judicial district 
of the territory of Idaho against Joseph Alexander and others, as 
sureties upon the bond of one Hibbs, a defaulting postmaster. 
Judgment was given for plaintiff, and, pending a motion for a 
new trial, the cause was transferred, on the admission of the terri- 
tory into the Union as a state, to the district court of the United 
States for the district of Idaho, by which the motion was denied. 
Defendants bring error. Affirmed. 


Rothchild & Ach, for plaintiffs in error. 
Fremont Wood, for the United States. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


GILBERT, Circuit Judge. An action was brought in 1886 in 
the district court of the first judicial district of the territory of 
Idaho to recover from the sureties on the bond of one Hibbs, a 
postmaster, $10,000, the penalty of the bond. On November 238, 
1888, judgment was rendered for that amount upon the verdict 
of the jury in the case. On December 1, 1888, notice was given of 
the intention of defendants to move for a new trial, and subse- 
quently, in accordance with the practice of that court, a statement 
of the case was settled, with exhibits to be used on the motion for 
new trial. On April 15, 1889, the motion was submitted to Judge 
L. L. Logan, of that court, and was by him taken under advise- 
ment until November 27th following, when he denied the motion. 
This decision on the motion was considered void, for the reason 
that, at the time it was rendered, a successor to Judge Logan had 
been appointed and qualified, and had assumed the duties of the 
office. On July 8, 1890, Idaho was admitted into the Union as 
a state, and by the act of admission this cause was transferred to 
the district court of the United States for the district of Idaho. 
On May 19, 1891, application was made to that court for an order 
setting aside the decision of Judge Logan denying the motion for 
new trial. On May 25th the application was granted, and on 
December 14, 1891, the motion for new trial was overruled. On 
April 2, 1892, the writ of error and citation were issued by which 
the record was brought into this court. 

It is contended on behalf of the defendant in error that the writ 
must be dismissed, for the reason that a writ of error will not 
lie to review the decision of a district court of the United States 
granting or overruling a motion for a new trial, and for the further 
reason that the judgment of the territorial court sought to be 
reviewed was rendered more than six months prior to the time of 
suing out the writ. 

Upon the first point the law is well settled. The decisions of 
the circuit and district courts upon motion for a new trial are 
not reviewable. It is held that the motion for a new trial is 
designed only to invoke the judgment of the trial court upon the 
alleged errors set out in the motion, and that its office and func- 
tion are limited to that court. Doswell v. De La Lanza, 20 How. 


ALEXANDER v. UNITED STATES. 6053 


29; Railway Co. v. Struble, 109 U. S. 381, 3 Sup. Ct. Rep. 270; 
Missouri Pac. Ry. Co. v. Chicago & A. R. Co., 132 U. 8. 191, 10 Sup. 
Ct. Rep. 65; Ayers v. Watson, 137 U. S. 584, 11 Sup. Ct. Rep. 201; 
Fishburn v. Railway Co., 137 U. 8. 60, 11 Sup. Ct. Rep. 8. And the 
rule is applicable to the circuit court of appeals. Railway Co. v. 
Howard, 1 C. C. A. 229, 49 Fed. Rep. 206; McClellan v. Pyeatt, 1 C. 
©. A. 613, 50 Fed. Rep. 688. 

But it is contended that, inasmuch as, by the laws of Idaho in 
force at the time the judgment was rendered therein, and at the 
time the motion for a new trial was filed, an appeal would lie to 
the supreme court of the territory, the right of appeal from the 
decision on that motion is still conserved to the plaintiffs in error; 
and they point to the case of Bates v. Payson, 4 Dill. 265, as sus- 
taining that view. We do not so understand the doctrine of that 
decision. That was a case arising under the act admitting Colorado 
into the Union, and declaring the federal court to be the successor 
of the supreme court of the territory as to certain cases, with 
power to proceed therein “in due course of law.” The question 
arose whether an action at law which had been taken by appeal 
to the territorial supreme court, and thence transferred by the act 
to the circuit court of the United States, could be properly re- 
garded as pending in the latter court, since, by the practice of that 
‘court, no action at law could be taken thereto by appeal, but must 
needs be taken by a writ of error. The court decided, in effect, 
that, inasmuch as the cause was pending in the territorial supreme 
‘court, the circuit court would not consider the method of procedure 
by which it was taken there, but would proceed as that court would 
have proceeded if it had retained the case. That decision does not 
‘affect the question of the method of procedure in the circuit court. 
There can be no doubt that a cause removed or transferred to a 
circuit or district court of the United States on the admission 
of a territory into the Union must, from the time of transfer, be 
subject to the rules of practice and procedure of the court to 
which it is so removed, and the provision of the statute that 
the latter court shall proceed “in due course of law” means no 
more than this. It is clear, therefore, that no appeal or writ of 
error would lie to this court from the decision of the district court 
of Idaho overruling the motion for a new trial. 

But, upon inspecting the writ of error in this case, it will be 
seen that it does not purport to be brought to review the decision 
on the motion for a new trial. By its terms it is equally applica- 
ble to the judgment upon the verdict of the jury, and the question 
arises whether the six months within which to sue out the writ, 
as limited by section 11 of the act creating the circuit court of ap- 
peals, had expired on April 2, 1892. We are of the opinion that 
it had not, and that the judgment of the territorial court was sus- 
pended by virtue of the motion for a new trial, which had been 
filed in due time, and which had been entertained by the court, 
and that it was so suspended until the final disposition of that mo- 
tion. In Brockett v. Brockett, 2 How. 238, it was held that a 
petition for a rehearing filed during the term, and actually en- 
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tertained by the court, suspended the operation of a decree in equity 
until the petition was disposed of. In Cambuston v. U. S„ 95 U. 
S. 287, by implication, the same doctrine was held; but it was 
decided in that case that, if the motion for a new trial is not filed 
during the term when judgment was rendered, the time for taking 
an appeal runs from the entry of the judgment. In Railway Co. v. 
Murphy, 111 U. 8. 488, 4 Sup. Ct. Rep. 497, a judgment of the su- 
preme court of the state of Texas was sought to be reviewed by 
writ of error. Some six months after the entry of the judgment 
in the supreme court of Texas a motion for rehearing was enter- 
tained and decided by that court. It was held that the time limit- 
ed for writ of error to the supreme court of the United States 
did not begin to run until the petition for rehearing was disposed 
of. Similar decisions have been rendered in the circuit courts 
in Rutherford v. Insurance Co., 1 Fed. Rep. 456; Brown v. Evans, 
8 Sawy. 502, 18 Fed. Rep. 56. There is nothing contained in the 
language of the act regulating writs of error and appeal to the cir- 
cuit court of appeals which would render these decisions inapplica- 
ble to this case. 

The motion to dismiss the writ is therefore denied. 

The objection is made that the record contains no bill of ex- 
ceptions. We find no difficulty in treating the statement which 
was made and filed in aid of the motion for a new trial as a bill 
of exceptions, for the purposes of this writ. It contains a state- 
ment of what purport to be all of the exceptions taken and al. 
lowed on the trial, together with all the evidence relating to the 
same. It appears to have been regularly and in apt time settled 
and allowed by the trial judge. It contains all the essential fea- 
tures of a bill of exceptions. 

The first assignment of error is that the court overruled the ob- 
jection made to the question propounded to the Postmaster Kreas, 
who was successor to Hibbs, when he was asked: “Did you ever 
receive any orders from the post-office department in regard to 
making any demands on Mr. Hibbs?” It is contended that, since 
the orders were in writing, they were themselves the best ervi- 
dence of their contents. It is a sufficient answer to this ob- 
jection to point to the fact that the question did not call for the 
contents of the orders. It called simply for information about the 
receipt of the orders from the post-office department. The answer 
to the question was properly made by parol, and it would have 
been a sufficient answer if the witness had said either “Yes” or 
“No.” The fact that he proceeded to set forth something of the 
contents or purport of the orders does not affect the question 
of the correctness of the ruling upon the objection. If the witness 
went too far, the remedy was by motion to strike out that por- 
tion of his answer. 

It is claimed that the court erred in admitting copies of the ac- 
count current and the money-order account of Hibbs with the 
post-office department. These copies were transcripts from the 
books of account of the department, duly authenticated, under the 
seal of the treasury department, and were competent evidence. Ob- 
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jection was made to their introduction upon the ground that the 
defendants had made demand for copies thereof by notice served 
upon counsel for the United States, and that no copies had been 
furnished; also upon the ground that the action was brought upon 
forged money orders, and no copies of the forged orders had been 
set forth in the complaint. The objections were overruled on the 
trial, upon the grounds, as stated in the bill of exceptions, (1) that 
the suit was one upon a bond, and not upon account, and that, there- 
fore, the items of the accounts could not be required, under the pro- 
visions of section 4209 of the Revised Laws of Idaho, (St. 1887;) 
(2) that it nowhere appeared in the case that such demand for copies 
had been duly signed by an attorney of record in the suit or served 
upon the counsel of the United States; (8) that it does not appear 
that the suit was brought upon forged money orders. There is 
nothing contained in the bill of exceptions to contravene these 
statements of the trial judge, and the reasons so stated for over- 
ruling the objections were amply sufficient. 

It is assigned as error that the court sustained objections to ques- 
tions propounded to one of the defendants, by which the defendant 
sought to adduce testimony tending to prove that certain moneys 
had been paid by the sureties, or through their instrumentality, 
to the government, on account of Hibb’s liability after his removal 
from office. This evidence was properly excluded. Section 951 
of the Revised Statutes clearly points out the course to be pur- 
sued by a surety claiming a credit: 

“In suits brought by the United States against individuals, no credit shall 
be admitted upon trial except such as appear to have been presented to the 
accounting officers of the treasury for their examination, and to have been 
by them disallowed in whole or in part.” 


There had been no attempt to comply with this statute. The 
contract of the defendants whereby they became sureties for Hibbs 
as postmaster was made with reference to the provisions of the 
law concerning the defenses they might make in case of a breach 
of the bond, and the evidence they might introduce in aid 
thereof. The statute just quoted entered into, and became part of, 
their contract. The rule therein provided was a reasonable one. 
Its binding force has been recognized by the courts. U. S. v. Gil- 
` more, 7 Wall. 492. It is contended, however, that section 951 does 
not apply in this case, for the reason that the evidence so excluded 
would have proven, not credits, but actual payments of money upon 
account of the postmaster’s liability. We are unable to concede 
that a distinction exists between a claim for payment in cash 
and a claim for a credit. When we consider the object of the 
statute, which evidently was designed to prevent the introduction 
of evidence to reduce the liability of individuals in cases of this 
kind until the department should have had an opportunity to ex- 
amine into the nature of the claim, and reject or allow the same, 
there is equal reason to apply the statute to payments claimed 
to have been made in cash as to counterclaims or offsets, and, in 
the plain meaning of the language employed in the statute, a claim 
for a credit would include any payment of cash which would reduce 
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the liability of the sureties. The payments which the defendants 
‘sought to prove in this instance were evidently those pleaded in 
their amended and supplemental answer, and consisted of moneys 
which they alleged had been collected by the United States, and 
were either taken from the person of Hibbs when he was captured, 
or were collected from certain banks, all of which, the answer al- 
leges, the defendants are entitled to have applied “as a credit” upon 
the bond. Here we have the defendants’ own construction that 
these alleged payments were properly defined as “credits.” 

It is claimed that the court erred in directing the jury to return 
a verdict for the plaintiff. According to the bill of exceptions, the 
plaintiff introduced sufficient and competent evidence to prove a 
‘shortage in the accounts of Hibbs with the government, largely 
gn excess of the penal sum named in the bond, and a demand upon 
the sureties for payment. The execution and validity of the bond 
were admitted in the pleadings. The only evidence introduced by 
‘the defendants was testimony to prove, that through the instru- 
mentality of one of the defendants, the government had received 
‘large sums of money which had been taken from the person of 
Hibbs, and collected from certain banks. It was not disputed that, 
-after these sums had been credited upon Hibbs’ account, he was 
still indebted to the United States in a sum exceeding the penalty 
-of the bond. The defendants endeavored to have these sums, so 
realized through their agency, credited upon their liability on 
the bond, rather than upon the general account of Hibbs. This was 
-a question of law, and was properly disposed of by the court. The 
result was that there was no evidence whatever to go to the jury 
‘in behalf of the defendants, and there was no error in instructing 
the jury to return a verdict for the plaintiff. 

The remaining assignment of errors, that the court erred in over- 
quling the motion for a new trial, cannot, for reasons elsewhere 
stated in this opinion, be considered by this court. 

There being no error in the trial below, the judgment is affirmed. 





(57 Fed. 845, — U. S. App. —.) 
THE LOUIS OLSEN. 
OLSEN v. HARITWEN. 
(Circuit Court of Appeals, Ninth Circuit. July 24, 1893.) 
No. 98. 


4. STATUTES—CONSTRUCTION—AMENDMENT. 

The constitution of California provides that no law shall be amended 
by reference to its title, but all amended laws shall be re-enacted and 
published at length as amended. Code Civil Proc. Cal. § 813, was amended 
and re-enacted by an act in which the whole Code was revised, and which 
repealed all laws inconsistent with itself. Held, that a subdivision of sec- 
tion 813 which was set forth unchanged in the amendatory act was not 
g0 re-enacted as to make It a later statute than one on the same subject 
existing before such re-enactment, and thereby impliedly repeal such other 
statute. 
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2. BAME—CODIFICATION—ExisTING Law. 

In Civil Code Cal. § 5, declaring that the provisions of the Code, “so far 
us they are substantially the same as existing statutes or the common 
law, must be construed as a continuation thereof, 1nd not as new enact- 
ments,” the common law referred to is the existing common law, not the 
law formerly prevailing, which had been abrogated by statute. 


& Same—CONFLICTING PROVISIONS—MARITIME LIENS—MASTERS'’ WAGES. 

Act Cal. April 13, 1650, adopted for all courts of the state the common 
law of England, by which the master of a vessel had no lien on the 
ship for wages. Civil Prac. Act Cal. 1851, § 317, made all vessels liable 
to liens “for services rendered on board,” thereby giving the master a 
lien for his wages, and this provisicn is re-enacted in Code Civil Proc 
Cal. § 813; but Civil Code Cal. § 3055, provides that the master shall 
have a general lien for advances, etc., but no lien for his wages; and Pol. 
Code Cal. § 44S0, provides that the Codes must be construed as though 
all had been passed at the same moment and were part of the same 
statute. Held, that Civil Code, § 3055, could not be regarded as a mere dec- 
laration of the common-law rule, but was a positive enactment; that th» 
common-law rule adupted in 1850, and the provision of the act of 1851 
creating the lien, were not in pari materia, In such sense that, on their 
subsequent incorporation and re-enactment in the Codes, Code Civil Proc. $ 
813, could prevail, as a re-enactment of the latest expression of the leg- 
islative will; but that Civil Code, § 3055, contained the first positive ecx- 
pression of the will of the legislature concerning the master’s lien, and. 
in denying him a lien for wages, constituted an exception to the general 
rule expressed in Code Civil Proc. § 813, effect being thus given to both 
provisions. 52 Fed. Rep. 652, reversed. 


Appeal from the District Court of the United States for the 
Northern District of California. 

In Admiralty. Libel by Charles Haritwen against the steam 
schooner Louis Olsen (William Olsen, claimant) to recover wages 
due libelant as master of the vessel. A decree was rendered for 
libelant. 52 Fed. Rep. 652. Claimant appeals. Reversed. 


D. T. Sullivan, for appellant. 
Page & Eells, for appellee. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District’ Judge. 


GILBERT, Circuit Judge. The libelant brought suit against 
the steam schooner Louis Olsen to recover his wages for services 
rendered in the capacity of master of the vessel on a sailing voy- 
age from San Francisco to the North Pacific ocean. Exceptions 
were interposed to the libel, on the ground that the master has 
no lien for his wages. The exceptions were overruled, and a de- 
cree was rendered in favor of the libelant. From that decree this 
appeal is taken. 

There is no allegation in the libel as to the nationality of the 
vessel referred to, but it is conceded that she is an American vessel, 
and that the contract under which the master rendered the serv- 
ices to the owners was made in the state of California. It is 
also conceded that no lien upon the vessel exists for the master’s 
wages, either by the maritime law or the common law, and that, 
if there be such lien, it obtains its existence by virtue of the stat- 
ute law of the state of California. 

v.6c.c.aA.—39 
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In the civil practice act of 1851 (section 317) it was enacted that 
all steamers, vessels, and boats shall be liable “for services ren- 
dered on board at the request of or on contract with their respec- 
tive owners, masters, agents, or consignees,” and that “the said 
several causes of action shall constitute liens upon all steamers, 
vessels, and boats.” This statute clearly changed the rule of 
the common law, and by its terms gave the master a lien for his 
wages. Such was the construction given it in the district court 
of the United States for California, and affirmed on appeal to the 
circuit court. The Mary Gratwick, 2 Sawy. 342. 

There was no further change in the law until 1873, when the four 
Codes of California were simultaneously adopted,—the Civil Code, 
the Code of Civil Procedure, the Political Code, and the Penal Code. 
In the Code of Civil Procedure (section 813) the provisions of the 
law contained in the civil practice act are re-enacted in almost 
the identical language quoted above. In the Civil Code (section 
3055) it is provided as follows: 

“The master of a ship has a general lien, independent of possession, upon 


the ship and freightage, for advances necessarily made or liabilities necessa- 
rily incurred by him for the benefit of the ship, but has no lien for his wages.” 


Here, then, are two provisions of the law apparently in conflict. 
By the one it is declared that all persons shall have a lien upon 
the vessel for their wages; by the other it is declared that the 
master of the ship has no lien for his wages. It is expressly de 
clared in the act whereby the four Codes are adopted that they 
shall all take effect concurrently. Pol. Code, § 4480, provides as 
follows: 

“With relation to each other, the provisions of the four Codes must be con- 


strued * * * as though all such Codes had been passed at the same mo 
ment and were parts of the same statute.” 


Reference, therefore, cannot be had to the date or hour of pas 
sage of the two sections, nor to their relative position in the stat- 
ute books, to ascertain which is the later expression of the will 
of the legislature. 

It is contended that the last clause of section 3055 is but a 
declaration of the common-law rule, and that it was not intended 
as a legislative enactment. This argument does not commend it- 
self to our consideration. It is hardly to be conceived that the 
legislature would have made an empty or purposeless declaration 
of a rule of common law more than 20 years after that rule had 
been abrogated by statute. The section must be regarded as a 
positive enactment. To hold otherwise is not only to deprive the 
statute of all force and meaning, but to give to it the effect of a 
false statement; for it was not true that at and prior to that 
enactment the master had no lien for wages. He had such lien 
secured to him by statute under the previous practice act. 

It is urged that the last clause of section 3055 of the Civil Code 
is repealed by virtue of the act of the legislature of 1874, amend- 
ing section 813 of the Code of Civil Procedure. The amendment 
was embodied in a general act whereby the whole of the Code was 
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revised. The amendments to section 813 consisted in inserting 
in subdivisions 2, 3, 4, and 5 thereof the words “in this state” or 
“within this state.” Subdivision 1, which contains the provision 
conferring a lien for services rendered on board of vessels, was 
not affected by the amendment, and was left unchanged. That 
subdivision is repeated, however, in the amendatory act, and there 
follows thereafter a general repeal of “all provisions of the law 
inconsistent with this act.” It is argued that the legislature 
thereby intended to re-enact subdivision 1 of section 813, and to 
repeal the last clause of section 3055 of the Civil Code as incon- 
sistent therewith. If subdivision 1 had been itself amended by the 
act of 1874, that fact would furnish strong ground in support of this 
contention. That subdivision is set forth in the amendatory act, 
in evident compliance with the constitution of the state, which re- 
quires that, in case of amendment or revision of the law, “the act 
revised or section amended shall be re-enacted and published at 
length as revised or amended.” The effect of such re-enactment 
has been settled by repeated adjudications, and the rule con- 
trolling the same is expressed as follows: 

“The constitutional provision requiring amendments to be made by setting 
out the whole scction as amended was not intended to make any different 
rule as to the effect of such amendments. So far as the section is changed, 
it must receive a new operation, but so far as it is not changed it would be 
dangerous to hold that the mere nominal re-enactment should have the effect 
of disturbing the whole body of statutes in pari materia which had been 
passed since the first enactment. There must be something in the nature of 


the new legislation to show such an intent with reasonable clearness before 
an implied repeal can be recognized.” Suth. St. Const. § 133. 


In this instance there is not only nothing to show an intention 
to re-enact subdivision 1, or to give it new force or effect, but we 
find evidence of a contrary purpose in the fact that, at the time 
the Code of Civil Procedure was amended, the other Codes were 
simultaneously revised and amended, and section 3055 of the Civil 
Code was left unrepealed and unaffected by amendment. 

Section 5 of the Civil Code is relied upon to dispose of the con- 
flict between the two sections of the law. That section provides 
as follows: 

“The provisions of this Code, so far as they are substantially the same as 


existing statutes or the common law, must be construed as a continuation 
thereof, and not as new enactments.” 


The common law referred to in section 5 is clearly the existing 
common law,—that which was enforced at the time the Codes 
were adopted,—and not the common law which had prevailed at 
some prior period, but which had been abrogated by statute. The 
language employed is capable of no other construction. The sec- 
tion refers to the re-enactment of the existing law, whether stat- 
utory or common law. The word “existing” refers to and limits 
the “common law,” as well as the “statutes.” The section declares 
that such laws re-enacted in the Code shall be deemed a continua- 
tion of the existing law. A law enacted in the Code could not 
be the continuation of a statute law or of the common law unless 
the law so enacted had been in force at and prior to the adoption 


‘N 
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of the Code. To hold otherwise would be to disregard the plain 
meaning of the words employed. 

It is further contended that, if we concede to the last clause 
of section 3055 the force and effect of a positive enactment, it is 
still rendered nugatory through a rule of construction which is 
expressed thus: 


“Where two statutes in pari materia, originally enacted at different peri- 
ods of time, are subsequently incorporated in a revision and re-enacted in 
substantially the same language, with the design to accomplish the purpose 
they were originally intended to produce, the time when they first took effect 
will be ascertained by the courts, and effect will be given to that which was 
the latest declaration of the will of the legislature, if they are not harmo 
nious.” Suth. St. Const. $ 16L 


The argument is that by the act of April 13, 1850, the common 
law of England was adopted as the rule of decision in all the 
courts of the state. A year later the practice act was adopted, 
and therein the law was enacted giving a lien upon vessels for 
services rendered on shipboard, which law, in 1873, was continued 
in force in section 813 of the Code of Civil Procedure. Having been 
so continued in force in 1873, and the common-law rule having been 
also re-enacted in section 3055, it follows that section 813 is the 
later expression of the will of the legislature, and, by the law of 
construction just quoted, must prevail over section 3055, which is 
but a re-enactment upon this particular subject of the general act 
of April 138, 1850. The difficulty with this argument is that it 
leaves out of sight some of the plain facts of the previous legis 
lation. The act of April 13, 1850, was a general adoption of the 
common law of England as the rule of decision in the courts of the 
state. Under the common law, the master’s lien had no existence. 
In 1851 the practice act was adopted, expressly conferring a lien 
upon vessels for wages. The statute so enacted was not, strictly 
speaking, a repeal of the common law; it was the creation of a right 
which at common law had never existed. The common law sọ 
adopted in 1850, and the provision of the practice act abrogating 
the same, and creating the lien, cannot be regarded as “two stat- 
utes in pari materia;” and when the Civil Code was adopted, it can- 
not be said that the two statutes were “subsequently incorporated 
in a revision,” or that they were “re-enacted in substantially the 
same language, with the design to accomplish the purpose they 
were originally intended to produce.” On the contrary, section 3055 
contains the first positive expression of the will of the legislature 
concerning the specific subject of a master’s lien. The object of 
the rule just quoted, as of all rules of statutory construction, is to 
arrive at the legislative intent. The rule is a reasonable one. 
Where a statute upon a specific subject has been repealed, not 
expressly, but by implication, by the enactment of a later statute 
upon the same subject, inconsistent with the first, and both laws 
are subsequently re-enacted in a revision or codification, they still 
have the same relative force and effect as before the codification; 
that is to say, the earlier remains repealed by the later statute. 
In such a case the presumption arises that the repeal of the earlier 
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statute has been overlooked by the codifiers, and therein lies the 
reason of the rule. Bank v. Patty, 16 Fed. Rep. 751. Neither the 
letter nor the reason of that rule applies to this case. When the 
Codes were adopted, there was no statute upon the subject of liens 
upon vessels, save and except the law now embodied in section 813. 
The common-law rule denying the master’s lien had never been 
formulated in any statutory enactment, and was not found upon 
any statute book. It cannot be said that there was inadvertence 
in inserting in the Codes this provision of the common law, and 
that its abrogation was overlooked. That section must have been 
intentionally framed and inserted in the laws at the time of the 
adoption of the Codes as the expression of the intention of the law- 
makers upon that particular subject. It will be noted that the 
first clause of that section, declaring that the master shall have 
a lien upon vessels for his advances, is a departure from the common 
law; while the last clause, following directly thereafter, and com- 
pleting the enactment, and denying the master’s lien for wages, is 
a return to the common law. The fact that the last clause so 
adopted coincides with the unwritten law in force by the act of 
1850 cannot create the presumption that the abrogation of that 
unwritten law by the adoption of the civil practice act, in 1851, was 
overlooked in the codification. On the other hand, the adoption 
of this section of the Code is proof that the general subject of the 
lien of the master upon the vessel was therein considered in all 
its bearings. It is not disputed that the first clause of the sec- 
tion is in full force and effect, and that the lien thereby created 
is recognized and enforced. To say that the second clause is empty, 
void, and of no effect, from the bare fact that it coincides with the 
common law, is to deprive the legislature of the power to restore 
the common-law rule in the Codes after it had once been abrogated, 
unless at the same time they expressly repeal every law upon the 
statute book inconsistent with such restoration. It must be held 
that the legislature meant by this positive enactment to restore the 
common-law rule upon the subject of the master’s lien for wages, 
and the court has not the right to refine away the actual expression 
of the legislative intent by a rule of construction in a case where 
the reason of that rule does not apply. It is the duty of the court 
to give force and effect, if possible, both to section 813 and section 
3055. We find no difficulty in doing this. Section 813 contains 
the expression of the general rule upon the subject of liens for 
services on shipboard. Section 3055 contains the law upon the 
subject of the master’s lien for advances and wages, and, so far 
as his lien for wages is concerned, it contains the only exception 
to the general rule declared in section 813. The decree of the 
district court is reversed, and the cause is remanded, with instruc- 
tions to dismiss the [libel at the cost of the libelant, and that the 
appellant recover his costs on this appeal. 
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(7 Fed. 851, — U. 8. App. —.) 
THE SIRIUS. 


THE SIRIUS v. CEDROS ISLAND MINING & MILLING CO., (LOWE et al, 
Interveners.) 


(Circuit Court of Appeals, Ninth Circuit. July 17, 1893.) 
No. 103. 


SaLVAGE SERVICES—CONTRACT FOR COMPENSATION. 

The steamship S., having lost her propeller and part of her shaft, was 
placed under such sail as she had, and, after drifting for three days, was 
anchored in a bay of an island off the coast of Lower California, where 
she was in a dangerous position, as she could not get an offing with her 
small sail power, and, in case of a southerly gale, might go ashore. The 
master of the T., which came to her assistance, proposed either to tow 
her to San Diego for $20,000, or to furnish stores, and gratuitously take 
an officer to San Diego to procure assistance. The master of the S 
claimed that $20,000 for the towage services was exorbitant, and proposed 
either a reduction in the charge or arbitration, or to leave the question 
to tbe owners to settle, which propositions were rejected by the master 
of the T., and finally a contract for towage was entered into at the price 
named. The master of the T. testified in an unsatisfactory manner that 
he expressed a doubt of the ability of his vessel to tow the S., and that he 
offered to leave the question of compensation to the court. The T. was 
valued at $32,000, and the salvage property at $143,539. There was no 
danger to the T. in undertaking the service, and the weather was fair 
during its performance. Held, that the service rendered was a salvage, 
and not a towage, service; that, under the circumstances, the bargain was 
inequitable; and that $8,000, with interest from the date of the service, 
was fair compensation. 53 Fed. 611, reversed. 


Appeal from the District Court of the United States for the 
Northern District of California. 

In Admiralty. Libel by the Cedros Island Mining & Milling Com- 
pany against the steamer Sirius and her cargo and freight money, 
upon a contract for salvage service rendered by libelant’s steamer 
Tillamook. John Meek, owner of the Sirius, filed a claim to the 
ship and freight money, and her master, H. M. Gregory, filed a claim 
to the cargo. J. Lowe and others, seamen of the Tillamook, tiled 
a libel of intervention. Decree for libelant and interveners. 53 Fed. 
611. Claimants of ship and cargo appeal. Reversed. 


Andros & Frank, Page & Eells, and E. W. McGraw, for appellants. 
George Fuller, Walter G. Holmes, and H. W. Hutton, for appel- 
lees. 


Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 


GILBERT, Circuit Judge. On the 20th day of February. 1892, 
the steamship Sirius, while on her voyage from Central American 
ports to San Francisco, was disabled by the loss of her propeller at 
a point 55 miles north of Cedros island. By the use of such sails 
as she had, and with the aid of currents, she arrived in the course 
of three days at Cedros island, and made anchorage in a bay on the 
southerly side of the island, called “South Bay.” Upon the easterly 
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side of the island, and about 30 miles from South bay, the steam 
schooner Tillamook, an American vessel of 208 tons burden, was 
lying at anchor, near a mining camp, prepared to take on board a 
cargo of freight which she was to carry by way of the port of En- 
senada, 217 miles distant, to the port of San Diego, Cal. The time 
required for her usual voyage to Ensenada was 30 hours, and from 
that port to San Diego, 8 hours. On the morning after his arrival 
at South bay the master of the Sirius sent the purser in a small boat 
up to the mining camp, where the Tillamook lay, in the hope of 
finding a steamer by which he could send information to San Diego 
of the condition of the Sirius. The purser reached the Tillamook 
the same day, and on the following morning the captain of the Til'a- 
mook hoisted the purser’s boat upon his vessel, and steamed down 
to South bay. On arriving there the master of the Tillamook went 
on board the Sirius, and had a conference with the master of the 
latter vessel, concerning the towage of the Sirius to San Diego. 
The master of the Tillamook offered to perform that service for 
$20,000. The master of the Sirius considered that sum exorbitant, 
and asked the master of the schooner if he would not consider a less 
sum. He also offered to leave the matter of compensation to arbi- 
tration, or to the owners of the respective vessels. The master of 
the schooner insisted upon the sum first named, and, after consider- 
ing the matter for more than an hour, the master of the Sirius 
accepted the terms, and the masters of the two vessels signed a 
written contract as follows: 


“It is hereby agreed between Captain H. S. Hamm, captain and master 
of S. S. Tillamook, and Captain H. M. Gregory, captain and master of Br. 
S. S. Sirius, that the said master of the steamship Tillamook will tow the 
steamship Sirius to a safe anchorage in the harbor of San Diego for the sum 
of twenty thousand dollars U. S. gold coin, to be paid in Sah Francisco by 
said master of S. S. Sirius on account of owners, all coal and necessary help 
to be furnished by the Sirius.” 


The Tillamook then took the Sirius in tow, and towed her up to 
the mining camp, where the vessels remained over night. The 
next morning, February 26th, the Tillamook again took the Sirius 
in tow, and in a little less than four days brought her safely to 
anchor at San Diego, having towed her about 320 miles. During 
all of this time the weather was fair. No danger or difficulty was 
experienced, and no damage was done to either vessel. On the 
morning following the arrival of the vessels at San Diego, a south- 
easterly storm arose, which lasted through the ensuing night. The 
value of the Sirius with her cargo and freight money was $143,539. 
The value of the Tillamook was $32,000. The libel was brought to 
compel payment of the agreed stipulation. The district court sus- 
tained the libel, holding the contract valid, and a decree was en- 
tered against the Sirius for the sum of $20,000 and interest and 
costs. 

On the appeal the following assignments of error are made: 
That the court erred (1) in holding that the written contract was 
valid; (2) in finding that the same was not executed under duress; 
(3) in finding that the compensation therein stipulated for was not 
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exorbitant; (4) in awarding $20,000 salvage, when the evidence dis- 
closed that less than half the sum would have been a large award 
for the services rendered; (5) in allowing interest from the date of 
the decree. 

The consideration of these assignments of error involves an exam- 
ination of the testimony concerning the situation of the Sirius at 
the time the contract was made, the negotiations out of which the 
contract arose, and the nature and value of the service rendered. 
There can be no doubt that the Sirius was in peril. That fact is 
conceded by the counsel for both the appellants and the appellees. 
She had some sails upon her foremast, but none upon her mainmast. 
Her shaft was broken and her propeller was lost. She lay at 
anchor near the center of the bay. The testimony of disinterested 
and experienced seamen would indicate that in case of a southerly 
wind, such as subsequently occurred on the morning of March 2d, 
she could not have gotten out to sea, but would have been driven 
upon the beach, and wrecked. The bottom of the bay was sandy, 
and afforded insecure anchorage. The presence of a large quantity 
of kelp increased the difficulty of reaching the open sea. Although 
the wind at that time was from the northwest, the prevailing winds 
at that season were southerly. The nearest telegraph station was 
at Ensenada, about 250 miles away. The only apparent means of 
relief, other than the towage offered by the libelant, were either to 
send a messenger to Ensenada to telegraph thence to San Diego for 
a tug boat, or to intercept one of the south-bound steamers running 
from San Francisco to Panama. Of these there were known to be 
two,—the Newbern, which would not leave San Francisco until the 
Ist of March, and the Panama, which in her regular course would 
pass so far to the westward of the Cedros islands that to intercept 
her by means of an open boat was considered impracticable. 

Concerning the conversations between the masters of the two ves- 
sels at the time of and prior to making the contract there are but 
three witnesses, the masters themselves and the purser of the Sirius. 
The master of the Sirius testifies that the conversation was as fol- 
lows: 

“I then asked him what he would tow me up to San Diego for. “Twenty 
thousand dollars; that was his answer. I then told him that was exor- 
bitant, and I would not pay it. He reiterated again: ‘Twenty thousand 
dollars or nothing, and I want you to talk quick, or I shall leave you, and 
go back to the mining camps.’ I asked him if he would submit the matter 
to arbitration. He positively declined. Twenty thousand dollars or nothing 
were his terms. There was no use in offering him anything less. I under- 
stood that thoroughly. It was twenty thousand dollars or nothing. I then 
asked him if he would take an officer to San Diego for me, to communicate 
with my owners. He said he would do It, but I must hurry up. He left my 
cabin. I then turned to the purser, and consulted with him about the mat- 


ter. We concluded that under the circumstances there was nothing to do 
but to accept his terms.” 


The purser’s account of the interview is substantially the same: 


“Captain Hamm says, ‘Well, you want a tow?” Captain Gregory says, ‘Yes.’ 
He said, ‘I will tow you for twenty thousand dollars.’ Captain Gregory 
says: ‘That is an outrageous price. Can’t you tow me any cheaper than 
that? He says, ‘No, not a cent cheaper.’ He says, ‘Will you leave it to 
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arbitration in San Francisco? He says, ‘No.’ He says, ‘Will you sub- 
mit it to our own owners, to the owners of both ships, and allow them 
to settle it? He says, ‘No, I won't.’ He says: ‘1 haven't got much time, 
and,’ he says, ‘you must hurry. I am going to get out. I will take the 
purser to San Diego if he wants to go, but I have to get out, and I want 
you to hurry up, too.’” 

The testimony of the tug master as to the language of the inter- 
view differs from that of the captain and the purser of the Sirius 
in two important particulars: First. He testifies that at the be- 
ginning of the conversation he expressed a doubt of the ability 
of his vessel to tow the Sirius. “I said my vessel is too small to 
tow you up. I don’t know if I could do it.” Second. He adds the 
statement that after offering to tow the Sirius to San Diego for 
$20,000 he made an alternative proposition, to wit, that he would 
leave it to the court to decide what the compensation should be. 

There is no finding of the fact in the decree appealed from that 
this offer to leave the compensation to the determination of the 
court was actually made by the master of the tug. <A careful con- 
sideration of the evidence convinces us that no such proposition was 
made. In the first place, the testimony of the tug master upon this 
subject is distinctly denied by both the master and the purser of 
the Sirius. The former testifies: 

“There was no talk made at any time about referring the matter to the 
court. Of that I am thoroughly positive. There was but one question that 
l was allowed to discuss, and it was twenty thousand dollars or nothing.” 

In the second place, the testimony of the master of the Tillamook 
upon this point is unsatisfactory and contradictory. He first testi- 
fies that on boarding the Sirius he went into the captain’s room, 
accompanied by the purser of the Sirius, and there met the master 
of the Sirius, and that the conversation was as follows: 


“I said: ‘My vessel is too small to tow you up. I don't know if I could 
do it. If I have to charge, I have to charge that price, which is twenty 
thousand dollars; but,’ I says, ‘if you don’t want to do that we will leave 
that over to the court, and let the court decide what price I shall have.’ ”’ 


Upon his cross-examination, being repeatedly asked to repeat 
the conversation in detail, he did so, but in each instance omitted 
all reference to the proposition to leave the compensation to the 
court. Subsequently, on cross-examination, he testified as follows: 

“Question. And before the agreement was drawn up you made him this 
offer? Answer. He made me the offer first to leave it to arbitration, which 
I did not accept. I told him to leave it to the court, which would do for 
me. Q. Then he sat down and wrote the agreement? A. Yes, sir. Q. 
Right there in your presence? A. Right there in my presence. Mr. Brew- 
ster (the purser] wrote it in the presence of me and the captain.” 


It will be observed that up to this point in his testimony the 
witness locates all the negotiations in the captain’s room, and in 
the presence of the purser. Upon a later cross-examination, when 
asked to state who was present when he made this particular propo- 
sition, he changes the place of conversation and answers: 

“I think the captain came out of his room, and spoke to me on deck. 
Question. Who was present, and whereabonts was it? Answer. On the 


port side of the house, out on deck. Q. Who was present? <A. Me and 
the captain. Q. Anybody else? <A. No, sir.” 
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The purser, who testifies “they had no conversation at which 
I was not present,” says that he heard nothing concerning the 
proposition to leave the question of remuneration to a court, and 
that he paid particular attention to all that was said, and would 
have heard it if anything of the kind had occurred. There is, more- 
over, an inherent improbability in this portion of the narrative of 
the tug master. It is difficult to believe that the master of the 
Sirius, who confessedly protested against the price demanded for 
the towage service as exorbitant, and urged that the same be left 
to arbitration, or to the determination of the owners of the two 
vessels, would have declined a proposition which was substantially 
the equivalent of his own, and which would have relieved him from 
the responsibility of agreeing to pay the price which he denounced 
as exorbitant, and would have left the whole matter to the adjudica- 
tion of a court of admiralty. It is scarcely to be conceived that 
rather than do this he would deliberately have chosen the alterna- 
tive of binding his owners and consignees to the payment of so 
extraordinary a sum. It is likewise improbable that the master of 
the tug, who persistently refused to entertain the propositions 
of the master of the Sirius, and answered all protests and inquiries 
with his proposition to tow them to San Diego for $20,000, that or 
nothing, and who, as the purser says, caused the contract to be 
drawn in triplicate, and with great care, so that no loophole should 
exist for the escape of liability to pay the sum agreed upon, would 
have been willing to accept the award of a court of admiralty 
for the service for which he was contriving to obtain so excessive 
a price. 

Viewing the whole transaction in the light of the evidence and 
the circumstances, it would appear that the master of the Tillamook 
was from the first intent upon securing a profitable bargain out 
of the necessity and danger of the Sirius. Before arriving at South 
bay he had evidently decided upon his price. When his terms were 
demanded he required no time to consider his answer. It was 
$20,000, that or nothing; and he was in a hurry, too. True, he 
was willing, when asked, to take with him an officer to Ensenada or 
San Diego free of cost, also to wait for the captain’s letters, but we 
fail to perceive in this fact any indication of his reluctance to under- 
take the towage, or any indifference concerning the acceptance or 
rejection of his offer. There may have been an apparent indiffer- 
ence assumed for a purpose. His own testimony that he was 
reluctant to undertake the towage, and that he expressed distrust 
of the capacity of his steamer to accomplish the same, is not cor- 
roborated by any witness or by any circumstance. The conduct 
of the master of the Sirius in signing the contract whereby he 
agreed to pay $20,000 for a service the actual value of which was 
not more than one-tenth of that sum, can be explained only upon 
the theory that his vessel was in peril, and that he was influenced 
by a consciousness of that fact. In his testimony, it is true, he 
does not say this; on the contrary, he expresses his belief that his 
vessel was not in serious danger, and that he would have been able 
to extricate her in case of a change in the wind. He went so far 
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as to say that the real reason why he did not choose the other 
alternative offered him, and send to San Diego for assistance, was 
the loss of time that would have resulted; but it is to be noted 
that on being asked if there were any other reason, he answered: 
“No, sir, except to get my ship out of that position. In case 
southerly weather had come up, I would have been compelled to go 
to sea.” Elsewhere in his testimony, in answer to the question 
whether he considered himself in a safe position where he was, 
he answered: “That is a question that is rather difficult to answer. 
I can say ‘Yes’ or ‘No.’ I think, so far as my own judgment as a 
seaman goes, * * * I should certainly have thought that I 
could get my ship out, and I think I could have before any south- 
easter came up to endanger my ship.” When we consider the con- 
dition in which the vessel would have been if he had got her out to 
sea, rigged as she was, and crippled by the loss of her propeller, 
it is apparent that her peril would still have been very considerable; 
otherwise no reason is perceived why the master of the Sirius should 
in the first instance have taken his vessel from the open sea, where 
she was drifting, and brought her to anchor in South bay, where 
the anchorage was bad, and where, as he admits, he was in a 
dangerous position, but for the fact that he anticipated sufficient 
warning of a change in the wind before a southerly wind would 
fairly be upon him, and prevent his escape. 

The towage service was rendered by the tug without difficulty 
or danger to the latter. The weather was fair, and nothing oc- 
curred to interfere with the steady and regular progress of the 
two vessels towards the port of San Diego. There is an attempt 
made to show that there was risk to the Tillamook from the fact 
that an unusual and severe strain was put upon her machinery, 
and it is also claimed that if stormy weather had arisen she would 
have been in danger of having the hawser get foul of her pro- 
peller. So far as these arguments are concerned, we deem it a 
sufficient answer to say that it is not apparent to us from the ervi- 
dence that there was any peril to the towing steamer. It does 
not appear that any injury was actually received by her, or that 
there was necessarily any danger to her machinery. The weather 
remained fair during the whole of the service, and if a change of 
weather had occurred there was nothing in the situation to compel 
the Tillamook to continue the service at her own peril. 

Should the contract, made, as it was, under these circumstances, 
be enforced? The law applicable to the subject is well expressed 
in the decision of the supreme court in Post v. Jones, 19 How. 158: 


“Courts of admiralty will enforce contracts made for salvage service and 
salvage compensation where the salvor has not taken advantage of his power 
to make an unreasonable bargain; but they will not tolerate the doctrine that 
a salvor can take advantage of his situation, and avail himself of the calam- 
ities of others, to drive a bargain; nor will they permit the performance of 
a public duty to be turned into a traffic or profit. The general interests of 
commerce will be much better promoted by requiring the salvor to trust for 
compensation to the liberal recompense usually awarded by courts for such 
services.” 
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The doctrine thus declared early in the history of the coart has 
been affirmed in more recent decisions. In the case of The Tor- 
nado, 109 U. 8S. 117, 3 Sup. Ct. Rep. 78, the court said: 

“Every agreement for salvage compensation is subject, as to amount, to the 
judgment of the court as to its being equitable, and conformable to the merits 
of the case.” 

There can be no question that the service rendered by the Tilla- 
mook was a salvage service, and not one of mere towage. This 
is distinctly alleged in the libel. The averments are that the 
Sirius was in an entirely helpless and disabled condition in con- 
sequence of the breaking of her shaft and the loss of her propel- 
ler, and that her sails were not sufficient to keep her head to the 
sea, or to prevent her from drifting with the currents, and that, 
had it not been for the assistance so rendered her, she and her 
cargo and the lives of all on board would have been in danger of 
being lost. The evidence sustains these averments. It is equally 
clear that the price charged by the Tillamook was an exorbitant 
one. She was put to little inconvenience or expense. She de 
viated but little from the course of her regular voyage, and it is 
not shown that she thereby suffered loss of other business. The 
Sirius was subsequently towed from San Diego to San Francisco, 
by a tug which left the latter port for that purpose, at an ex- 
pense of $1,200. There is some intimation in the testimony that, 
owing to competition in towage, this price was unusually low, but, 
after making due allowance for this fact, and for every contingency 
that might have arisen in the performance of the contract under- 
taken by the Tillamook, we are unable to find that the actuaF 
value of the service rendered by her was more than one-tenth the 
amount stipulated in the contract. 

The case of The Wellington, 52 Fed. Rep. 605, is cited as afford- 
ing a precedent to sustain the decree of the court below. The 
Wellington, while bound to San Francisco with a cargo of 2,350 
tons of coal, lost her propeller blades, and drifted near the 
mouth of the Columbia river. While in communication with the 
steamer Sussex, which offered to tow her to safe anchorage near 
the Columbia river, she hailed the steamer Monserrat, which was 
bound for San Francisco. The Monserrat was not fitted for towage 
services, and was also laden with coal. Her master offered to 
tow the Wellington to San Francisco, and to leave the compensa- 
tion to the decision of the owner of the latter vessel. That offer 
was rejected, and $15,000 was finally agreed upon. Neither ves- 
sel possessed a suitable towline, and five small lines were used. 
This, in case of bad weather, would have been a source of danger. 
The weather, as it turned out, was fair, and the vessels arrived 
in five days. The court held that, while the compensation was 
excessive, vet in view of the fact that there were other means of re- 
lief offered there was no compulsion, and that it was not so ex- 
orbitant as to justify the court in setting it aside. That case 
differs from the case at bar in two important features. In the 
first place, the disparity between the price agreed to be paid for 
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the service rendered the disabled vessel and its actual value was 
very materially less in that case than in this; and, in the second 
place, in the case of the Sirius there was no choice of means of 
relief. The proposition to take a messenger to Ensenada, and 
thus procure assistance from San Diego, was not the presenta- 
tion of a means of present relief, and did not offer a deliverance 
from the danger of the situation. 

In our view of the facts, therefore, the master of the Tillamook 
took an unfair advantage of his power, and made an inequitable 
bargain, not conformable to the merits of the case, and the towage 
contract should not be enforced. The facts of the case at bar are 
not unlike those in the case of The Costa Rica, 3 Sawy. 610. The 
Costa Rica was disabled by the breaking of her propeller shaft 
at a point 130 miles south of San Diego. She was bound from 
Panama to San Francisco. She was towed into San Diego by the 
-steamer Newbern. The latter vessel was engaged 444 hours in 
the service, and consumed at her own expense coal of the value 
of $800. At the time the Newbern took hold of the Costa Rica 
the latter was in no immediate danger. She was imperfectly 
rigged for sailing, but with favorable winds she could probably 
have reached Cape ,Colnette, where there was safe anchorage, 
in 18 or 20 hours, or she could have made the port of San Diego 
in 4 or 5 days. The total value of the salved ship, cargo and 
freight, was $244,756. The value of the Newbern and her cargo 
was $242,000. The court allowed salvage in the sum of $10,000. 
The time occupied in rendering the salvage service in the case 
of the Costa Rica was only one-half that occupied in the case 
before the court, but the value of the property salved in that case 
was considerably greater than in this, while the value of the 
vessel and cargo rendering the salvage in that case was eight 
times greater than in this. 

In our opinion, a liberal recompense to the Tillamook for the 
salvage service rendered in this case would be the sum of $8,000. 
The case is therefore reversed and remanded, with instruction to 
enter a decree for the libelant for that sum, with interest from 
the date of the service rendered, and the costs in the district 
court, the same to be apportioned among the libelants and inter- 
veners in the ratio adopted in the decree appealed from; and that 
the appellants recover their costs on this appeal. 





(57 Fed. 865, — U. 8. App. —.) 
MOLLIE GIBSON CONSOLIDATED MIN. & MILL. CO. v. THATCHER etal 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 266. 


1. MINES AND Mintna—ConvEYANCES—CONTRACTS FOR ROYALTIES. 
After 1.67 acres of the territory within the extertor lines of location of 
the Silver King lode mining claim had been awarded to the Sauquoit claim 
by a judgment of the state court, the owners of the Sauquoit claim pur- 
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chased the Silver King claim, and in the contract to purchase, the deed. 
and an agreement to pay royalty for ores extracted, the parties described 
the Silver King claim as survey No. 4,746, and referred to the exterior 
lines of the location, and to such lines extended vertically downward, as 
being the subject-matter of the contract. Held, that the deed and con- 
tracts included the 1.67 acres as part of the Silver King lode mining claim. 
2. WRITTEN INSTRUMENTS—PAROL EVIDENCE TO VARY—CONFLICTING TESTIMONY. 
Where parol testimony, if competent to vary the legal effect or con- 
struction of a deed and written contracts, is conflicting, an evenly-balanced 
cause must be determined from inspection and construction of the in- 
struments. 


Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Suit by M. E. Thatcher and others against the Mollie 
Gibson Consolidated Mining & Milling Company for an account- 
ing for ores mined pursuant to certain contracts. Decree for plain- 
tiffs. Defendant appeals. Affirmed. 

Statement by CALDWELL, Circuit Judge: 


This was a bill filed by M. E. Thatcher, G. W. Thatcher, George L. Brown, 
and A. V. Hunter, plaintiffs, against the Mollie Gibson Consolidated Mining 
& Milling Company, defendant, to compel the defendant to account for the 
royalty alleged to be due the plaintiffs for ores extracted from the Silver 
King lode mining claim under the contracts and deed set forth below, and 
to permit plaintiffs to inspect the workings and ore in said mine. 

Agreement of the 25th of March, 1891: “This agreement, made this 25th 
day of March, A. D. 1891, between the Mollie Gibson Consolidated Mining 
and Miling Company, a corporation existing under the laws of the state of 
Iowa, of the first part, and M. E. Thatcher, G. W. Thatcher, and G. L. 
Brown, of the city of Aspen, county of Pitkin, state of Colorado, and A. Y. 
Hunter, of Leadville, Lake county, said state, parties of the second part. 
witnesseth, that the said parties of the second part have bargained and sold 
to the said party of the first part, in consideration of the following payments 
and covenants hereinafter mentioned, all that certain mining claim situated 
in Roaring Fork mining district, Pitkin county, Colorado, known as the ‘Silver 
King,’ (and lying near and to the west of the Mollie Gibson lode,) free and 
clear of all incumbrances and liabilities whatsoever; and said second parties 
hereto agree, upon fulfillment of the covenants herein to be kept and per- 
formed by said first parties, to convey by good and sufficient mining deeds, 
or cause to be conveyed, the said Silver King lode, as above. And the party 
of the first part hereby promises and agrees to pay to said parties of the 
second part for said Silver King lode the sum of one hundred and fifty 
thousand dollars, ($150,000,) to be paid as follows, to wit: Twenty-five 
thousand dollars on the placing of a good and sufficient mining deed for said 
above-described lode in escrow in the Denver National Bank, conveying said 
lude to said party of the first part, to be delivered to said party of the first 
part on the further payments of ($25,000) twenty-five thousand dollars on 
each thirty days thereafter till all is paid. And the said parties of the first 
part hereby further agree to pay to said second parties, their heirs and as- 
signs, a royalty of 15 per cent. on the net smelter returns received from all 
ore marketed in and under the said Silver King lode, and its side and end 
lines vertically extended downward; and it is hereby agreed that said royalty 
shall be reserved to said parties of the second part in their deed of conveyance 
above described.” 

Deed executed in pursuance of foregoing agreement: “This indenture, made 
the 26th day of March, in the year of our Lord one thousand eight hundred and 
ninety-one, between M. E. Thatcher, G. W. Thatcher, and George L. Brown, of 
the county of Pitkin and state of Colorado, and A. V. Hunter, of the county 
of Lake and state of Colorado, parties of the first part, and the Mollie Gib- 
son Consolidated Mining and Milling Company, a corporation created and 
existing under the laws of the state of Iowa, and doing business in the county 
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of Pitkin and state of Colorado, party of the second part, witnesseth, that the 
said parties of the first part, for and in consideration of the sum of one 
hundred and fifty thousand dollars, ($150,000,) lawful money of the United 
States of America, to them in hand paid by the said party of the second 
part, the receipt whereof is hereby acknowledged, have granted, bargained, 
sold, conveyed, remised, released, and forever quitclaimed, and by these 
presents do grant, bargain, sell, convey, remise, release and forever quitclaim, 
unto the said party of the second part, and to its successors and assigns. the 
Silver King lode mining claim, lying near and to the west of the Mollie Gibson 
lode mining claim, and being United States survey No. 4,746, the original loca- 
tion certificate of which is duly recorded in Book Z, page 160, and the amended 
location certificate of which is recorded in Book 21, page 75, of the official 
records of Pitkin County, Colorado, situate in the Roaring Fork mining district, 
in the county of Pitkin and state of Colorado, subject to the payment of the 
royalty or rent as hereinafter stipulated, together with all the dips, spurs, and 
angles, and also all the metals, ores, gold and silver bearing quartz, rock, 
and earth therein, and all the rights, privileges, and franchises thereto in- 
cident, attendant, and appurtenant, or therewith usually had and enjoyed, and 
also, all and singular, the tenements, hereditaments, and appurtenances there- 
to belonging or in any wise appertaining, and the rents, issues, and profits 
thereof, and also all the estate, right, title, and interest, property, possession, 
claim, and demand whatsoever, as well in law as in equity, of the said 
parties of the first part, of, in, or to the said premises, and every part and 
parcel thereof, with the appurtenances; to have and to hold, all and singular, 
the said premises, together with the appurtenances and privileges thereto inci- 
dent, unto the said party of the second part, its successors and assigns for- 
ever, subject, however, to the payment by the said party of the second part 
to the said parties of the first, their heirs and assigns, of fifteen per cent. 
(15 per cent.) of the net smelter returns, after deducting transportation, 
sampling, and smelting charges, extracted and marketed from said lode min- 
ing claim,—that is, from within the boundaries of vertical planes extended 
downward through the side and end lines of said lode mining claim; and the 
said party of the second part, for itself, its successors and assigns, hereby 
covenants, promises, and agrees to and with the said parties of the first part, 
their heirs and assigns, to pay to the said parties of the first part, their heirs 
and assigns, fifteen per cent. (15 per cent.) of the net smelter returns, after de- 
ducting transportation, sampling, and smelting charges, of all ores that may be 
hereafter extracted and marketed from said lode mining claim, said royalty 
or rent to be left with the purchaser of the ore, subject to the order of the 
parties of the first part, their heirs and assigns. And the said parties of the 
first part respectively covenant and agree with said party of the second part 
that they have good title and right to convey their respective interests in 
gaid Silver King lode mining claim, and respectively covenant and agree, 
each for him or herself, that the respective interest by him or her sold and 
hereby conveyed ts free, and discharged of all liens, taxes, and incumbrances 
whatsoever.” 

Contract of even date with deed: “Memorandum of agreement, made this 
27th day of March, A. D. 1891, between the Mollie Gibson Consolidated Min- 
ing and Milling Company, a corporation, party of the first part, and M. E. 
Thatcher, G. W. Thatcher, George L. Brown, and A. V. Hunter, parties of 
the second part, witnesseth that whereas, on the 25th day of March, A. D. 
1891, the parties of the second part executed a certain agreement for the 
sale of the Silver King lode mining claim, situated In the Roaring Fork min- 
ing district, in the county of Pitkin and state of Colorado, to the party of the 
first part; and whereas, by said agreement, it is stipulated that the snid 
parties of the second part are to receive fifteen per cent. of the net smelter 
returns of all ores that may thereafter be marketed from said premises, as a 
part consideration of said sale; and whereas, the deed to said premises, in 
accordance with said agreement of sale, is to be executed with this agree- 
ment, but it is considered inexpedient to include all the agreements con- 
cerning said royalty in said deed, but in lleu thereof this agreement is to be 
considered in connection with said deed, and as a part thereof: Now, there- 
fore, for the purpose of making the agreements concerning said royalty and 
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the manner of working and managing said premises more definite, it is mu- 
tually agreed betweeff the parties hereto: First. That the parties of the 
second part shall, from the date hereof, henceforth receive 15 per cent. of the 
net smelter returns (after deducting transportation, sampling, and smelting 
charges) of all ores that may be marketed from said Silver King lode mining 
claim, which said sum shall be received by said second parties free and 
clear of all claims, liens, taxes, or incumbrances of any kind and every kind 
and nature whatsoever. Second. That the said parties of the second part 
shall have the right of access to all parts of the Silver King mine, at all 
reasonable times, for the purpose of inspection; and the said parties of the 
second part shall have the right to appoint an agent to inspect the mining of 
ore in said mine, oversee shipments of ore, and inspect or be present at the 
sampling of the same. Third. The said party of the first part agrees that it 
will not cause to be instituted any legal proceedings, of any nature or de 
scription whatsoever, affecting the title of the parties of the second part, or 
their grantees, to any of the mineral that may be contained within the ex- 
terior boundary lines of said claim, extended downwards indefinitely, and 
that the royalty to be paid to said parties of the second part shall be free 
and clear of expense of all suits or proceedings brought against the Silver 
King claim or the ores contained therein, which shall be finally determined in 
favor of the parties hereto, or either of them. Fourth. The said party of the 
first part further agrees that it will proceed forthwith, and diligently con- 
tinue, to develop the ore in said Silver King lode mining claim, by pushing the 
existing incline or other workings on its property towards and into the said 
Silver King lode mining claim, or by sinking the present or a new shaft on 
said claim. Fifth. That said parties of the second part shall have the right. 
at any reasonable time, at their own expense, to cause a survey of the un- 
derground workings of said Silver King lode mining claim to be made by a 
reputable surveyor, to be named by them. Sixth. And the said parties mu- 
tually agree that this agreement, and the deed herein referred to, shall only 
apply to and affect the said Silver King lode mining claim and the orer con- 
tained therein and belonging thereto.” 

The defendant answered, setting up, among other things. that 1.67 acres 
claimed by the plaintiffs to constitute a part of the Silver King lode mining 
claim was in fact no part thereof, and was not included in the contracts and 
the deed above set out. There was a decree below for the plaintiffs, and the 
defendant brought the case here by appeal. 

The following is the opinion of Judge HALLETT, who tried the case in 
the circuit court: 

“HALLETT, J. March 26, 1891, M. E. Thatcher, G. W. Thatcher, George 
L. Brown, and A. V. Hunter conveyed to the Mollie Gibson Consolidated 
Mining and Milling Company ‘the Silver King lode mining claim, lying near and 
to the west of the Mollie Gibson lode mining claim, and being United States 
survey number 4,746, the original location certificate of which is drlv re 
corded in book Z, page 160, and the amended location certificate of which is 
recorded in book 21, at page 75, of the official record of Pitkin county, Colo- 
rado.’ The deed contained a provision in the habendum clause for pay- 
ment by the grantee to the grantors, their heirs and assigns, ‘of fifteen per 
cent. (15 per cent.) of the net smelter returns, after deducting transporta- 
tion, sampling, and smelting charges, extracted and marketed from said 
lode mining claim,—that is, from within the boundaries of vertical planes 
extended downwards through the side and end lines of said lode mining claim; 
and the said party of the second part, for itself, its successors and assigns, 
hereby covenants, promises, and agrees to and with the said parties of the 
tirst part, their heirs and assigns, to pay to said parties of the first part, their 
heirs and assigns, fifteen per cent. (15 per cent.) of the net smelter returns, 
after deducting transportation, sampling, and smelting charges, of ‘all ores 
that may be hereafter extracted and marketed from said lode mining claim, 
said royalty or rent to be left with the purchaser of the ore, subject to the 
order of the parties of the first part, their heirs and assigns.’ 

“Contemporaneously with this deed an agreement was made in which the 
parties recite the making of the deed, and state that they make the agree 
ment because ‘it is considered inexpedient to include all the agreements con- 
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cerning said royalty in said deed; but in lieu thereof this agreement is to be 
vonsidered in connection with said deed, and as a part thereof.’ They then 
declare that fifteen per cent. of the net smelter returns of all ores that may 
be marketed from said Silver King lode mining claim shall be paid by the. 
grantees to the grantors, and ‘that said parties of the second part,’ who are 
the grantors in the deed, ‘shall have the right of access to all parts of the 
Silver King mine at all reasonable times for the purpose of inspection, and 
said parties of the second part shall have the right to appoint an agent to 
inspect the mining of ore in said mine, oversee shipments of ore, and in- 
spect or be present at the sampling of the same.’ 

“The bill alleges that complainants have been excluded from part of the 
ground within the Silver King location, an area of 1.67 acres; that they have 
not been allowed to inspect that territory according to the terms of the agree- 
ment; that ore has been taken from it for which the defendant refuses to ac- 
count; and complainants demand an accounting as to the ore taken from the 
premises, and also that they ‘have access to all parts of said Silver King 
lode mining claim, including said 1.67 acres, by means of the usual openings, 
shafts, drifts, levels, and inclines through which the workings therein are 
reached, without hindrance from the defendant, whenever request for that 
purpose is made by your orators, according to the terms of the contract 
aforesaid,’ and that defendant be ‘enjoined from in any manner interfering 
with your orators or their agents in the exercise or enjoyment of any of 
their rights aforesaid, or from disputing the title of your orators to the whole 
of the said Silver King lode mining claim, including the 1.67 acres aforesaid.’ 

“When the deed was made, there was a dispute between the parties con- 
cerning the ownership of the 1.67 acres mentioned in the bill which arose in 
the year 1885. The Silver King lode was located in 1880 or 1881. Two dates 
are given, but both of them are earlier than the Sauquolt location, under 
which respondent claims, and it is not material to consider whether the one 
or the other be correct. The Sauquoit claim is the one under which respond- 
ent claims title to the 1.67 acres, and it was located in 1885. Soon after the 
location of that claim, application was made in the land office for patent. 
Adverse was made by the Silver King owners to this application, and suit 
was brought in the district court of Pitkin county in support of the ad- 
verse. 

“In July, 1886, something like a year after the suit was instituted, judg- 
ment was entered in that action upon stipulation of counsel, by which the 
territory in conflict between the two locations was divided, and the Silver 
King was awarded 2.46 acres, and the Sauquoit 1.67 acres. Nothing was done 
upon this judgment towards obtaining a patent for the Sauquoit claim for the 
1.67 acres that were awarded to it; but in the following year (1887) the 
Silver King made application, independently of the other, for its own loca- 
tion, and an entry was allowed upon that of the entire claim, including the 
1.67 acres which had been awarded to the Sauquoit by the judgment of the 
district court of Pitkin county in July, 1886. 

‘Following this entry there were extended proceedings in the land de- 
partment,—an application to the commissioner of the land office to set aside 
the entry, which was done by the commissioner on the 21st of February, 1891. 
An appeal was taken from his decision, and this was affirmed by the secretary 
of the interior in March of the same year,—the 29th of March, I think; so that 
the situation of the property in respect to the 1.67 acres of land on the 26th 
or 27th day of March, 1891, when the deed and agreement to which refer- 
ence has been made were executed, was that there was an entry of the entire 
claim by the Silver King which had been set aside by the commissioner in 
so far as it affected the 1.67 acres in dispute between that location and 
the Sauquoit, and the case was pending on appeal to the secretary of the in- 
terior. His decision was made four or five days later. 

“It may also be well to say that complainants in the bill, the grantors in 
the deed, were then in possession of the ground in dispute. There is some 
conflict of testimony upon this point; but, taking it altogether, it seems to 
establish that-complainants had a shafthouse upon the premises, and some 
machinery there at that time. Of this controversy and its merits it is not 
necessary to say anything in determining this case, except that the contro- 
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versy existed between the parties; that it was a pending controversy, and 
apparently one in which there was some degree of acrimony between the 
parties. On the 25th day of March, when negotiations began which resulted 
in making the deed dated March 26th, which was not, in fact, signed until 
the 27th day of that month, the witnesses for complainants (and they are 
very largely the complainants themselves) state that when the negotiations 
began for the purchase of the property by the Mollie Gibson Company, and 
during the progress of the negotiations, they had distinctly in mind the con- 
troversy which existed in respect to the 1.67 acres, and that it was men- 
tioned. It was understood by them, in the progress of the negotiations, or, in 
any event, before they were closed, that this territory was within the terms 
of the deed and the agreement executed between the parties. The witnesses 
for respondent say that no mention whatever was made of the controversy. 
They go further than that, and say that they had the matter distinctly in 
mind, as the complainants had it in mind, and intended to exclude it from the 
agreement, if any mention should be made of it. * * * [Here the learned 
judge copies from the testimony in the record.] 

“In the view I take of the case, it is not necessary to go further than to 
say that this dispute existed between the parties, and that both parties had it 
in mind; that is, the subject whether this ground was embraced in the deed 
and in the agreement was in their minds. It may be well to say further that. 
before the deed and agreement were executed in Colorado Springs, the terms 
of the instruments were under discussion between counsel—Mr. Cavendar, I 
think, for the complainants, and Mr. Edsall for respondents—for the better 
part of the day, and that the language of both instruments was carefully 
considered. On the day preceding the execution of these instruments, ne- 
gotiations occurred between the parties here in Denver, and upon that oc 
casion an agreement was drawn by Mr. Bolles, who bore some relation to the 
company, but who, I believe, was not an attorney, which was not materially 
different from that which was executed on the 27th of March; so that, with 
this as a basis,—the agreement which had been made between ‘the parties on 
the 25th day of March, 1891, in Denver,—counsel proceeded to the discussion 
of the whole matter at Colorado Springs the following day, and the result 
of their discussion was embodied in the deed and the agreement made on 
the 27th of March. This makes it clear that the only office of the court in 
the premises is to interpret the language of the parties in the deed and the 
agreement of the 26th and 27th of March, 1891; and, looking to them only, it 
seems to me that there is no room for discussion. The controversy here is 
whether the complainants have the right to fifteen per cent. royalty on any 
ore they have taken from the 1.67 acres, and the right to inspect that terri- 
tory, under the terms of the deed, and the agreement executed between the 
parties. Now, the deed declares that the payment of royalty shall be from 
all ore taken ‘from within the boundaries of vertical planes extended down- 
ward through the side and end lines of said lode mining claim.’ 

“When we refer to the agreement in the first paragraph, the Silver King 
lode mining claim is given as the territory from which the royalty shall be 
paid; but in the third clause there is this language: ‘Said party of the first 
part [that is, the respondent company] agrees that it will not cause to be insti- 
tuted any legal proceedings of any nature or description whatsoever, affecting 
the title of the parties of the second part or their grantees, to any of the 
mineral that may be contained within the exterior boundary lines of said 
claim, extended downwards indefinitely.’ The agreement, which was made 
in Denver, and drawn by Mr. Bolles, of the 25th day of March, 1891, con- 
tains this language on the same subject: ‘And the parties of the first part 
hereby further agree to pay the said second parties, their heirs and assigns, 
a royalty of fifteen per cent. on the net smelter returns received from all ore 
marketed in and under the said Silver King lode, and its side and end lines 
vertically extended downward.’ 

“That language is quite as clear as that of the deed and of the agreement. 
The position of the respondent is that inasmuch as there was a judgment 
in the district court of Pitkin county, awarding to the Sauquoit claim 167 
acres of the territory which was within the exterior lines of the Silver King 
claim, it cannot be said that that territory so awarded to the Sauquoit claim 
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thereafter remained as a part of the Silver King location, and that it should 
be understood by all parties and by the court, as matter of law, that by the 
judgment of the district court of Pitkin county the 1.67 acres was excluded 
from the Silver King territory. But we cannot accept that view of it. The ter- 
ritory which may be granted from a location, or that which may be obtained by 
a judgment of court, is not in any sense actually excluded from the lines of 
the location. It may be properly described, still, as within such lines. Parties 
referred to the Silver King location in all these locations, and in all the papers 
which they executed in respect to it, as survey No. 4,746, and referred to the 
exterior lines of the locations constantly, and to those lines extended down- 
ward vertically, as being the subject-matter of their contract and agreement. 
I do not see how we can say that any part of the territory included within 
those lines shall be regarded as without them. It seems to be plain enough 
that it was the duty of the parties, if they intended to exclude from those , 
lines the territory included within them, or any part of it, that they should 
have stated so in their agreement. I am of the opinion that the complainants 
are entitled to the relief for which they ask.” 


A. E. Pattison, Thomas H. Edsall, and Henry W. Hobson, (Wil- 
liam W. Cooley and Albert E. Pattison, of counsel,) for appellant. 
Charles I. Thomson, for appellees. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


CALDWELL, Circuit Judge, (after stating the facts.) The only 
question in this case is whether the 1.67 acres of land in controver- 
sy was excluded in the conveyance and contracts made by the appel- 
lees to and with the appellant. There is a good deal of parol 
testimony in the record touching this question, but, if such evi- 
dence is competent, it is too conflicting, and too nearly balanced, 
to vary the legal effect and construction of the written contracts 
and deed. The case must therefore be determined upon an in- 
spection and construction of those instruments. Upon this ques- 
tion we fully concur in the reasoning and conclusion reached by 
Judge HALLETT in his opinion set out in the statement of the 
case. The decree of the circuit court is therefore affirmed. 





(57 Fed. 905, — U. S. App. —.) 
CITY OF KANSAS CITY v. LEMEN. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 270. 


1. MunicrPaL CoRPORATIONS—GOVERNMENTAL ACTS OF AGENTS—LIABILITY. 
Where the mayor and police of a city close a circus that is being held 
on ground claimed to have been dedicated as a public graveyard, they act 
for the city in its governmental, not its corporate, capacity, and the 
maxim “respondeat superior’ does not apply, so as to make the city Mable 
in damages for their action. 


2. SamE—CORPORATE ACTS. 
A city is not Mable in damages for the wrongful act of its mayor and 
police in closing without color of law an exhibition, with the intent to 
injure and oppress the owner thereof. 
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In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

At Law. Action by Frank Lemen against the city of Kansas City, 
Mo., for wrongfully closing an exhibition held by plaintiff in said 
city. Verdict and judgment for plaintiff. Defendant brings er- 
ror. Reversed. 


C. O. Tichenor, F. F. Rozzelle, and Frank P. Walsh, for plain- 
tiff in error. 
W. ©. Scarritt, for defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


THAYER, District Judge. Frank Lemen filed in the United 
States circuit court for the western district of Missouri a com- 
plaint against Kansas City, a municipal corporation of the state 
of Missouri, wherein he alleged substantially the following facts: 
That he was a citizen and resident of the state of Kansas, and 
the proprietor of a show and hippodrome; that, desiring to ex- 
hibit said show in Kansas City, Mo., on the 3d and 4th days of 
May, 1892, he, before that time, lawfully acquired from the own- 
ers of a certain tract of land situated within the corporate limits 
of Kansas City the right to give an exhibition thereon, and that 
he took peaceable possession of said land with the consent of the 
owner, and erected his tents thereon, and that he also fully com- 
plied with all of the ordinances and regulations of the city with 
reference to such exhibitions as he proposed to give, and obtained 
a license for the exhibition from the proper city authorities, en- 
titling him to give two exhibitions, for which he paid to the city 
$20; but that on the day appointed for the exhibition, and just 
before it was to begin, “the defendant, Kansas City, acting by and 
through its mayor, police, and other duly constituted and author- 
ized agents, (the said mayor,) personally consenting and direct- 
ing all things, did willfully, with knowledge that they were acting 
wrongfully, and without right, and with the intention to harass 
and oppress the plaintiff, and to break up and ruin his said busi- 
ness, with force and violence come upon said land, and with threats 
and violence did stop plaintiff from prosecuting his said business, 
and did put a stop to the exhibition of the said show, and did 
then and there threaten and began to tear down and break and 
destroy plaintiff's said tents and property, and did with force seize 
upon the person of the plaintiff and arrest him, falsely pretend- 
ing that he had violated some city ordinance, * * * and did 
threaten to arrest and imprison plaintiffs employes unless they 
desist from carrying on plaintiffs said business, falsely pretend- 
ing that such employes thereby were violating some ordinance of 
Kansas City; and did stop, prevent, and warn the people from 
coming into plaintiffs said show, and from purchasing tickets 
thereto, * * * and compel and require plaintiff to cancel his 
appointments to exhibit his show at the place and times afore- 
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said, and to remove all his property and effects from said tract of 
land, and did greatly injure and discredit his said business,” etc. 

The answer which was filed by the city to such complaint (and 
we only state the substance thereof, after some portions had 
been eliminated by a motion to strike out) was as follows: The 
city admitted its corporate capacity, and that the plaintiff in- 
tended, and had in fact made preparations, to give an exhibition 
at the time and place stated in his complaint. It denied, however, 
that the plaintiff had the consent of the owner of the tract of 
land described in his complaint to give an exhibition thereon, and 
averred, to the contrary, that the title to said tract of land was 
vested in the city, as trustee, to be held for the purposes of a 
graveyard, and that it had been so vested and held for more than 
30 years, and that the remains of many persons had been buried 
therein, and that many were still entombed in said tract of land. 
The city further admitted that a license was issued by it to the 
plaintiff to give an exhibition on said ground, and that he had 
paid $20 therefor; but it averred that the city had no power to 
issue a license for a show in a graveyard; and that the police 
of the city had notified the plaintiff, prior to the intended exhi- 
bition, that he could not give an exhibition on the ground selected, 
because it was a graveyard, and because an exhibition in such 
place would be a public nuisance, whereupon the plaintiff had 
withdrawn from said premises, and had removed his tents else- 
where to a place within the city, and had given an exhibition for 
two days under the license in question. 

To the foregoing answer a reply was filed, which denied that 
the city held the title to the aforesaid tract of land as a grave- 
yard. It was further averred that in a previous suit brought 
against Kansas City by certain persons who claimed title to said 
tract of land it was judicially ascertained and adjudged that the 
lot was not a graveyard, and that in said suit said last-named 
claimants had recovered the property; and that Lemen acquired 
his right to give an exhibition on the premises under the sgaid 
claimants, they being at the time in the quiet and peaceable 
possession and enjoyment thereof. 

The case was tried before a jury on the foregoing issues, and 
the plaintiff below recovered a verdict against the city in the 
sum of $2,200. To reverse the judgment entered upon such ver- 
dict, the plaintiff in error has prosecuted a writ of error to this 
court. 

Several exceptions were taken by the plaintiff in error to the 
action of the circuit court in admitting testimony and in giving 
and refusing instructions, but the view that we have taken of the 
case only renders it necessary to determine whether the court 
erred in refusing to charge that the city could not be held liable 
for the wrong and injury complained of. 

The distinction that exists between the various powers ordi- 
narily exercised by municipal corporations has been pointed out 
on numerous occasions, and is well defined. In exercising cer- 
tain powers, such corporations act for the public at large as gov- 
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erning agencies, and for that reason, when 80 acting, they cannot 
be held liable for a misfeasance. When acting in a public capac- 
ity, as governing agencies, the rule of respondeat superior has 
no application to acts done by the officers of such corporations, 
but the responsibility for a wrongful act rests with the officer, 
and not with the municipality. In the exercise of many other 
powers devolved upon municipal corporations, commonly termed 
“corporate powers,” such bodies act for the special benefit of the 
municipality, or the municipality derives some profit, emolument, 
or advantage from their exercise, and in such cases the munici- 
pality is liable for acts of misfeasance done by its officers that 
are positively injurious to individuals. 

In Maxmilian y. Mayor, 62 N. Y. 160, Folger, J., says: 

‘There are two kinds of duties which are imposed upon a municipal cor- 
poration: One is of that kind which arises from the grant of a special power, 
in the exercise of which the municipality is as a legal individual. The other 
is of that kind which arises or is implied from the use of political rights under 
the general law, in the exercise of which it is as a sovereign. The former 
power is private, and is used for private purposes; the latter is public, and is 
used for public purposes. * In the exercise of the former power, and 
under the duty to the public aa the acceptance and use of the power in- 
volves, a municipality is like a private corporation, and is liable for failure 
to use its power well, or for any injury caused by using it badly; but where 
the power * * * is conferred not for the immediate benefit of the mu- 
nicipality, but as a means to the exercise of the sovereign power for the 
benefit of all citizens, the corporation is not Mable for nonuser nor for misuser 
by the public agents.” Citing Eastman v. Meredith, 36 N. H. 284. 


The distinction thus referred to is also recognized in the state 
from which this case comes, (Hannon v. County of St. Louis, 62 
Mo. 313, 318,) and is stated, and supported by numerous citations, 
in Dillon on Municipal Corporations, (vide 4th Ed. §§ 966-968, 
974.) 

In the case at bar we feel constrained to hold that the wrongful 
act complained of was done by the city under color of a power 
which it exercises as a governing agent for the benefit of the public 
at large, and not for the advantage of the inhabitants of Kansas 
City, except as they form a part of the general public. The estab- 
lishment of a public show, such as a menagerie, circus, or hippo 
drome, on a tract of land dedicated to a city or town for the pur- 
poses of a graveyard, and actually used as such, would constitute 
a public nuisance. .A city has no more right to license a show 
of that nature in a graveyard than it has to license it to locate on 
the public streets and thoroughfares; and we entertain no doubt 
that when a municipality undertakes to prevent or to abate a 
nuisance of that kind by means of its police force it is acting for 
the state as a governing agency, and not merely in the discharge 
of a purely corporate power or duty. 

In the case of Haskell v. City of New Bedford, 108 Mass. 208, 211, 
Mr. Justice Gray, then on the bench of the supreme judicial court 
of Massachusetts, used the following language: 

“Acts done by the mayor and aldermen, or the mayor alone, to keep the 


streets clear of obstructions, are acts done by them as public officers. and not 
_ as agents of the city; and for such acts the city was not liable to be sued;” 
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citing Walcot v. Swampscott, 1 Allen, 101; Griggs v. Foote, 4 Allen, 195; 
Barney v. Lowell, 98 Mass. 570; and Fisher v. Boston, 104 Mass. 87. 


In a comparatively recent case—Culver v. City of Streator, 130 
Ill. 238, 22 N. E. Rep. 810—it was held that the city was not lia- 
ble for the negligent act of one of its police officers while endeav- 
oring to enforce an ordinance forbidding dogs to run at large with- 
out being muzzled, for the reason that in the making and enforce- 
ment of the ordinance the city was acting merely as agent of the 
state in the discharge of duties imposed by law for the promotion of 
the general welfare. The court said that the ordinance was passed in 
pursuance of the police power vested in the municipality, and that 
acts performed in the exercise of that power were done in a public 
capacity as a governing agency, and not for the special advantage 
of the municipality. 

It is also very generally held that a city is not liable for wrong- 
ful acts committed by its police officers in enforcing city ordinances, 
or in making arrests for alleged violations of law or local ordinances, 
or while endeavoring to suppress an unlawful assemblage, because 
while acting in such matters, police officers are not mere servants 
of the municipality, and the rule of respondeat superior does not 
apply. Buttrick v. City of Lowell, 1 Allen, 172; Fox v. Northern 
Liberties, 3 Watts & S. 103; Calwell v. City of Boone, 51 Iowa, 687, 
2 N. W. 614; Odell v. Schroeder, 58 Ill. 353; Elliott v. Philadelphia, 
75 Pa. St. 347; Dargan v. Mobile, 31 Ala. 469; Little v. City of Madi- 
son, 49 Wis. 605, 6 N. W. Rep. 249; Trammell v. Russellville, 34 
Ark. 105; Worley v. Inhabitants, 88 Mo. 106; Dill. Mun. Corp. § 975. 

We can entertain no doubt, therefore, that for the acts com- 
plained of in the present case there is no right of redress against the 
city, assuming them to have been done or authorized by the city, as 
stated in the plea, for the purpose of preventing a public exhibi- 
tion on a tract of land dedicated and used as a graveyard. The 
act of the municipality in that behalf was an exercise of a power 
vested in it to promote the general welfare, as contradistinguished 
from those corporate powers which it exercises for the special ad- 
vantage of the municipality. 

It was said in the course of the oral argument that the plea inter- 
posed by the city, that the tract of land in question was a grave- 
yard, and that the city had acted with a view of preventing its dese- 
cration, was a mere pretense; that in fact it had some ulterior 
purpose in view, and was seeking some private gain or advantage, 
when it committed the wrongful acts charged in the complaint. 
With reference to this statement, it is sufficient to say that no 
such suggestion is found in the pleadings. To the plea that the 
premises were held in trust by the city as a graveyard, that the 
license issued by the city conferred no right to give an exhibition 
at the place in question, and that the city had acted solely with a 
view of preventing a public nuisance, the plaintiff merely replied 
that it was not a graveyard, and that that fact had been judicially 
ascertained and adjudged in a previous suit, whereto the city was 
a party. We think, therefore, that the suggestion above mentioned 
is of no avail to the defendant in error on this record. We must 


632 C. C. A. REPORTS, vol. 6. 


take it for granted that the plea interposed by the city was made 
in good faith, and correctly states the purpose which inspired its 
action. 

Furthermore, if it be true, as suggested, that the city knew that 
the premises were not a graveyard, and that they were in fact 
private property, and that it had some ulterior object in view, and 
intended to wrong and oppress the plaintiff, then it is difficult to 
escape the conclusion that the acts said to have been committed 
by the police with the sanction of the mayor were so utterly beyond 
the scope of any corporate power vested in the municipality, that it 
could not be held liable on that ground. Dill. Mun. Corp. $$ 
968--970. 

Our conclusion is that the circuit court erred in refusing to di- 
rect the jury to find a verdict in favor of the city, wherefore the 
judgment of the circuit court is reversed, and the cause remanded, 
with directions to grant a new trial. 





7 Fed. 909, — U. 8. App. —.) 
DAVIS et aL v. PATRICK. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 265. | 


1. APPEAL—LIABILITY ON APPEAL BOND—EFFECT OF AFFIRMANCE—PRACTICE. 
A judgment of affirmance by the supreme court fixes the liability of the 
principal and sureties on a supersedeas bond, as it shows conclusively that 
the principal did not prosecute his appeal to effect; and where the mandate 
has been filed in the lower court it is not necessary for that court to make 
an order that the judgment be executed, before suit can be maintained 

on the bond. Babbitt v. Finn, 101 U. S. 7, followed. 


2. SameE—Rreats oF SURETIES—STAYING SUIT ON SUPERSEDEAS BOND. 
And the sureties are not entitled to have a suit on the bond stayed until 
attached lands of the principal are sold, and such security exhausted. 


8. CONTINUANCE—DISCRETION oF TRIAL COURT—REVIEW. 
A motion for a continuance is addressed to the discretion of the trial 
court, and its action in overruling such a motion cannot be reviewed on 
writ of error. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

At Law. Action on a supersedeas bond, brought by Algernon 
S. Patrick against Erwin Davis, principal, and J. N. H. Patrick 
and James M. Woolworth, sureties. Judgment for plaintiff. De- 
fendants bring error. Affirmed. 


R. S. Hall, for plaintiffs in error. 
John L. Webster and George W. Doane, for defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


THAYER, District Judge. This is an action upon a superse 
deas bond which was executed by the plaintiffs in error on the 
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11th day of February, 1890, for the purpose of staying proceedings 
pending the prosecution of a writ of error to the United States 
supreme court, on a judgment in the sum of $65,000, which was re- 
covered by the defendant in error against Erwin Davis on the 
21st of January, 1890, in the United States circuit court for the 
district of Nebraska. The petition on which the case was tried 
alleged the recovery of the judgment against Erwin Davis, the 
due execution of the supersedeas bond on February 11, 1890, 
and further averred that at the October term, A. D. 1891, of the 
United States supreme court, said judgment against Davis was 
by said court affirmed, with costs, and that it thereupon, on March 
1, 1892, sent down its mandate of affirmance to the circuit court 
of the United States for the district of Nebraska, which mandate 
had been duly filed in the clerk’s office of the last-mentioned court. . 
It was further averred that the obligors in the bond, although 
often requested to pay the said judgment, had hitherto failed and 
refused to do so, wherefore a judgment on the bond was demanded 
in the sum of $65,000, with interest and costs. The trial in the 
circuit court resulted in a verdict against the plaintiffs in error 
in the sum of $78,905, to reverse which they have prosecuted the 
present writ of error. 

To the petition filed by the plaintiff in the circuit court the de- 
fendants pleaded, among other things, “that upon the mandate 
of the supreme court of the United States mentioned and referred 
to in said petition, and therein alleged to have been filed in this 
court, no order had been or ever was entered in this court [i. e. the 
circuit court] directing the execution of the alleged judgment of 
the supreme court of the United States, nor other action had in 
or taken by this court upon or in respect of the said mandate.” 
To such plea the plaintiff below demurred, and the circuit court 
sustained the demurrer. Its action in that respect constitutes 
one of the principal errors that have been assigned. It is con- 
tended by the learned counsel for the plaintiffs in error that when 
a judgment in a law case has been affirmed by the supreme court 
of the United States, and a mandate has been sent down and filed 
with the clerk of the circuit court, no action can be maintained 
on a supersedeas bond which may have been given in the case until 
the circuit court has made an order thereon, directing the judg- 
ment to be enforced or carried into effect. 

It is conceded that there are no decisions which in terms an- 
nounce the doctrine last stated, but it is nevertheless argued that 
such is the correct practice. We are constrained to take a con- 
trary view, and for the following reasons: The liability of the 
obligors in a supersedeas bond is determined by the language of 
the bond. They undertake that the judgment debtor will “prose- 
cute the writ of error to effect, and answer all damages and costs 
if he fail to make his plea good.” The writ of error is not prose- 
cuted to effect if the judgment is affirmed, and it seems obvious 
that on the rendition of a judgment of affirmance the obligation 
of the principal and sureties to pay the debt, damages, and costs 


634 C. C. A. REPORTS, Vol. 6. 


becomes absolute, without any further order by the court whose 
judgment is affirmed to the effect that the judgment be enforced or 
carried into execution. In the case of Babbitt v. Finn, 101 U. 
8. 7, 13, it is said that “the rule is universal that the affirmance of 
the judgment in the appellate court fixes the liability of the sure- 
ties, as it shows conclusively that the principal obligor did not 
prosecute his appeal to effect.” In the same case it was further 
held that a judgment creditor whose judgment has been affirmed 
on appeal to the supreme court is under no obligation to take out 
an execution against the judgment debtor before suing on the 
appeal bond; and with reference to the contention that such 
preliminary action was necessary the court again declared that 
“it was the affirmance of the judgment that fixed the liability of 
the sureties,” and that, inasmuch as the defendants bound them- 
selves that the principal should pay the judgment if he failed to 
make his plea good, no such preliminary step was required. As 
it is the order of affirmance by the appellate tribunal which fixes 
the liability of the principal and sureties in a supersedeas bond, 
we fail to see how it can be deemed essential, when a judgment 
is simply affirmed, that the lower court should make a further or- 
der that the judgment be executed, before a suit can be main- 
tained on such bond. An order of that nature would give no ad- 
ditional efficacy to the judgment of affirmance, which operates 
proprio vigore, and we are satisfied that it has not been custom- 
ary, in this circuit at least, to enter such orders where a judgment 
is simply affirmed. On the contrary, the practice is quite uni- 
form to file the mandate in the clerk’s office of the trial court, 
which is authentic evidence that the supersedeas has been re 
moved, and thereupon to sue out such final process as the judg- 
ment creditor may be entitled to. In the case at bar the peti- 
tion showed that the judgment had been affirmed by the appel- 
late tribunal, that the mandate had been duly filed in the clerk's 
office of the circuit court, and that payment of the judgment had 
been demanded and refused. Under these circumstances, we en- 
tertain no doubt of the judgment creditors right to maintain a 
suit on the appeal bond, and the demurrer to the plea was prop- 
erly sustained. 

Another plea interposed by the defendants in the lower court, 
which was likewise adjudged to be insufficient, was to the fol- 
lowing effect: That the original suit against Erwin Davis, in 
which the supersedeas bond had been given, was commenced by at- 
tachment, and that certain lands of said Davis, situated in the 
state of Nebraska, of the value of $75,000, had been levied upon 
under a writ of attachment issued in said case, the lien whereof 
was still in force. In view of this fact the defendants alleged 
that the plaintiff below was not entitled to prosecute an action 
on the appeal bond until he had discharged said attachment lien, 
or enforced the same against the lands. The action of the cir- 
cuit court in overruling such plea is also assigned for error. 

It is to be observed that the plea last mentioned merely as- 
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serts an alleged equitable right or defense, and it is doubtful, to 
say the least, whether such alleged equity could in any event be 
pleaded as a defense to a suit at law in the federal courts, where 
the distinction between legal and equitable defenses is still care- 
fully preserved. But we do not care to dwell on the latter sug- 
gestion. It is obvious, we think, that the plea did not disclose 
a right on the part of the sureties to have the lien discharged, 
or the attached lands sold, before a suit was maintained on the 
supersedeas bond, which a court of equity would recognize and 
enforce, even on a bill filed for that purpose. In the case here- 
tofore cited (Babbitt v. Finn) it was held, as before stated, that 
a surety in an appeal bond is not entitled to have an execution is- 
sued against the principal debtor, before suit is brought on the 
bond; that by the affirmance of the judgment the sureties be- 
came liable to the same extent as the principal obligor; and the 
same ruling has been made elsewhere. Tissot v. Darling, 9 Cal. 
278; Murdock v. Brooks, 38 Cal. 596, 603; Anderson v. Sloan, 1 
Colo. 484; Smith v. Ramsay, 6 Serg. & R. 576. If it be true that 
the liability of the surety is so absolute that he is not entitled to 
insist on the issuance of an execution against the principal debtor, 
it can hardly be contended that the defendants below were en- 
titled to have the suit on the bond stayed until the attached lands 
were sold, and that security exhausted. If the sureties desired to 
avail themselves of the attachment lien, it was their plain duty 
to pay the judgment debt, and by so doing become subrogated to 
whatever lien the judgment creditor had acquired on the lands 
in question. 

Some cases have been cited by the learned counsel for the 
plaintiffs in error, the authority of which we do not dispute, 
that under certain circumstances a court of equity, at the instance 
of a surety, will coerce a creditor to proceed with the collection 
of his claim against the principal debtor. But these are cases 
where, by the delays and forbearance of the creditor, the surety is 
liable to sustain loss, or where the creditor has access to a fund 
for the payment of his debt which the sureties cannot make 
available. The principle has never been extended to a case like 
the one at bar, where the creditor has merely exercised his right 
of election as between two remedies for the collection of a debt, 
and where the securities held by the creditor may be made imme- 
diately available to the surety by his paying the debt and seeking 
subrogation. No error was committed in overruling the equitable 
defense to which we have last referred. 

The plaintiffs in error finally insist that the circuit court erred 
in overruling their motion for a continuance. There are two 
good and sufficient answers to this assignment. In the first place, 
the record shows that no exception was taken to such action in 
the circuit court; and, in the second place, a motion for a con- 
tinuance is addressed to the sound discretion of the trial court, 
and its action in overruling such a motion cannot be reviewed by 
a writ of error. This has long been the rule in the United States 
supreme court, and the doctrine is binding upon this court, Sims 
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v. Hundley, 6 How. 1, 5, and notes; Insurance Co. v. Hodgson, 6 
Cranch, 206, 216, 217; Thompson v. Selden, 20 How. 194, 198. 

Finding no error in the record before us, the judgment of the 
lower court is hereby affirmed. 





(57 Fed. 915, — U. 8. APP. —.) 
NORTHWESTERN FUEL CO. v. DANIELSON. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 262. 


L. Master anpD SERVANT — UNSAFE WORKING PLACE — Master’s LIABILITY — 
Acts OF FELLOW SERVANTS. 

A master is liable to his servant for injuries resulting from the unsafe 
condition of his working place, although that condition is brought about 
by the negligence of fellow servants of the injured person, acting under 
the master’s orders. 

3. SamE—Risxs OF EMPLOYMENT. 

Plaintiff was employed by defendant to shovel and remove coal from a 
burning dock. Thereafter defendant’s vice principal, without notifying 
plaintiff or his foreman, ordered two assistant foremen to remove the sup- 
ports of a trestle work under which plaintiff was working. In so doing they 
negligently weakened the trestle, so that it fell upon and injured plaintiff. 
Held, that the risk of the trestle’s falling in such a manner was an extraor- 
dinary one, not assumed by plaintiff, and of which the master was boung 
to notify him; and that the master was therefore liable. 

8 SamE—NEGLIGENCE OF Vick PRINCIPAL—CONCURRENT NEGLIGENCE oF FEL- 
Low SERVANTS. 

A muster is liable to his servant for an injury caused by the negligence 

of his vice principal and the concurrent negligence of a fellow servant. 
4. NEGLIGENCE—TRIAL—INsTRUCTIONS—DuTY OF COURT. 

In an action for negligence causing personal injuries it is not always for 
the jury to determine whether or not a given state of facts constitutes 
negligence. Where the facts are admitted or are undisputed, and are 
such that reasonable men can draw but one conclusion from them, it is 
the duty of the court to declare that conclusion to the jury. 


In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

At Law. Action by Karl J. Danielson against the Northwestern 
Fuel Company for personal injuries. Judgment was given for 
plaintiff. Thereafter a premature execution was quashed, 55 Fed 
Rep. 49. Defendant now brings error to reverse the judgment. 
Affirmed. 

Statement by SANBORN, Circuit Judge: 


This is a writ of error to reverse a judgment against the Northwestern Fuel 
Company, the plaintiff in error, in favor of Karl J. Danielson, the defendant 
in error, for a personal injury. 

The Northwestern Fuel Company, the defendant below, owned a dock at 
Duluth, Minn., on which there was a large quantity of coal. The dock had 
taken fire, and the defendant was removing the coal and other materials from 
a portion of it in order to reach and subdue the fire, which was burning at 
some distance from the place where this accident happened. <A trestlework 
stood on the dock, which consisted of posts 18 feet high and 16 feet apart, 
toe-nailed to the dock, and fastened together by heavy timbers on top. Two 
of these posts held together by such timber constituted a bent. These bents 
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“were 22 feet apart, and were fastened together by planks or joists spiked upon 
them. Before the fire, railway tracks had been used on this trestlework, 
upon which cars ran to and fro upon this superstructure when coal was un- 
loaded from boats to the dock. On November 11, 1891, the defendant hired 
the plaintiff, and set him at work under two of these bents, with a large 
number of men, shoveling coal into wheelbarrows, and wheeling it along the 
-dock onto a car that stood by its side. The two bents which subsequently fell 
had no coal by their posts, but were fastened to each other, and the second 
bent was fastened to a third bent (which stood in the coal) by the planks or 
joists spiked upon them. The plaintiff was put at work under the direction 
of an assistant foreman, who had charge of the men shoveling the coal at this 
place, but had nothing to do with those who afterwards tore down the 
bents. The men who did this were two assistant foremen. It was the gen- 
-eral duty of one of these foremen to direct the work on the superstructure 
when the defendant was unloading coal from boats, and at other times it 
was his duty to take care of the trestlework, the railroad tracks and cars 
upon it, to repair them and keep them in proper condition. One Stringer was 
the general superintendent of the defendant. He had charge of all the work 
about the dock, and was admitted to be the defendant’s vice principal. He 
hired the plaintiff, and either set him at work, or directed some one to set 
him at work, shoveling coal. Some of the trestlework had been removed a 
lay or two before, but none of it had been taken down that morning, and nei- 
ther the plaintiff nor his foreman knew that any of it was to be taken down 
that day, until after it fell. Shortly after 10 o’clock in the forenoon the super- 
intendent directed the two assistant foremen to take down the two bents 
under which the plaintiff and eight other men were shoveling coal. There- 
upon they attached a rope to one of the bents, and some men below pulled 
upon ft, but the timbers held fast. They then pried off the joists or planks 
which held these two bents to the third, and they fell sooner than they ex- 
pected, and injured the plaintiff. The superintendent gave no notice to the 
plaintiff or his foreman that these bents were to be taken down, and they tes- 
tified that they received no warning of it until they fell. The defendant re- 
quested that the jury be instructed to return a verdict in its favor, but the 
court refused the request, and charged the jury that if the plaintiff was set 
‘to work shoveling coal under this trestlework without any information as to 
the peculiar danger which might arise from taking it down, and was not in- 
formed that it was to be taken down, it was negligence on the part of the su- 
perintendent not to notify him of that fact, and not to give him some informa- 
tion as to the risks from it, since these were not the immediate risks of tak- 
ing out the coal. This action of the court is the supposed error assigned. 


C. D. O’Brien, (Thomas J. Davis, Warren N. Draper, and Theo- 
dore Hollister, on the brief.) for plaintiff in error. 
John Jenswold, Jr., for defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The ground on which it is contended that the court below should 
have instructed the jury to return a verdict for the defendant, is 
that the foremen who tore down the bents were the fellow servants 
of the plaintiff, and that their negligence was the cause of his 
injury. It may well be doubted whether these men were ever 
fellow servants of the plaintiff. That claim rests on the assump- 
tion that the plaintiff was engaged with them in the common em- 
ployment of clearing the dock of coal and other materials. No 
trestlework was being torn down when the plaintiff was employed. 
He was hired to load coal from the dock into cars by its side 
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Neither he nor his foreman knew that any of the trestlework was 
to be torn down until the timbers fell. The superintendent, by 
his order, added the work of tearing down these bents to the 
work in which the plaintiff was engaged, if it ever became part 
of that work at all, after the plaintiff was hired, and without his 
knowledge. If, however, we concede that the foremen who took 
down the bents were the fellow servants of the plaintiff in the 
general work of clearing the dock when he was employed, it is 
clear that he cannot be charged with their negligence in tearing 
down the trestlework, for several reasons: 

First. In removing these timbers that stood over the plaintiffs 
head these men were delegated to perform the personal duty of 
the defendant,—the duty to use ordinary care to keep the place 
in which the servant was at work reasonably safe. In the per- 
formance of this duty they were the representatives of the com- 
pany. They were performing a duty which the master could 
not so delegate as to relieve it of liability, and their negligence 
in that respect was the negligence of the defendant. Railway Co. 
v. Jarvi, 3 C. C. A. 433, 53 Fed. Rep. 65, and cases there cited; 
aoe Co. v. Herbert, 116 U. 8. 642, 648, 652, 6 Sup. Ct. Rep. 
JIU. 

Second. The danger from the negligence of these foremen in 
this work was a new and extraordinary risk, known to and created 
by the defendant after it employed the plaintiff. The plaintiff 
was ignorant of it. It was the defendant’s duty to notify him of 
it, and it cannot charge him with the assumption of a risk which 
its own breach of duty kept him from having the opportunity to 
assume or escape from. A servant assumes the ordinary risks 
and dangers of the employment upon which he enters so far as 
they are known to him, and so far as they would have been known 
to one of his age, experience, and capacity by the use of ordinary 
care, including the ordinary risks from the negligence of fellow 
servants engaged in a common employment in the service of a com- 
mon master. But he does not assume latent dangers known to 
the master, that are actually unknown to him, and that one of his 
capacity and experience would not have known by the use of or- 
dinary care. It is the duty of the master to notify the servant 
of such dangers. Manufacturing Co. v. Erickson, 5 C. C. A. 341, 
55 Fed. Rep. 943, and cases cited. 

The risk of injury from the tearing down of the trestlework above 
him was not one of the ordinary risks of shoveling coal or remor- 
ing materials from the dock beneath it when the plaintiff entered 
upon his employment. No one was then tearing down the trestle- 
work; no one had been directed to tear it down; the bents above 
the plaintiff stood firmly upon the dock, safely anchored to those 
held upright by the coal. He certainly assumed no greater risk 
than that of their falling by their own weight. He could not fore- 
see that three hours later, by the master’s order, they would be 
torn down upon him, and he could not assume a risk that did not 
then exist, and that ordinary prudence could not anticipate. The 
defendant had placed him there at work. The place was reason- 
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ably safe. He had a right to rely on the expectation that his mas- 
ter would use ordinary care to keep it reasonably safe, and would 
notify him of any extraordinary risks he was likely to incur. After 
the plaintiff had worked in this place for three hours, Mr. Stringer, 
the defendant’s vice principal, created a new risk and danger un- 
known to the plaintiff. He directed the assistant foremen to 
take down the bents above the plaintiff. It was obvious to a 
man of the least sagacity that there was danger to the plaintiff 
working below in loosening and pulling down the timbers above 
him. Here was a new danger from the negligence of these serv- 
ants in the performance of this new work, to which the plaintiff 
. had not before been subject in the service he entered upon. This 
new and extraordinary risk the plaintiff did not then assume, be- 
cause he was not aware of it. To him it was a latent danger. 
He was entitled to notice of it, and an opportunity to exercise his 
option to leave the employment or to assume this risk, before he 
could be charged with its assumption. If one is employed to re- 
move stone from a quarry where no powder is used, he does not 
assume the risk of the negligence of a fellow servant who is sub- 
sequently directed by the master, without his knowledge, to drill 
a hole in the quarry, charge it with powder, and fire a blast to 
loosen the stone. Where such extraordinary risks are secretly 
added by the master after the employment is entered upon, he 
must be, and ought to be, held responsible for the result, unless 
the servant is infermed, or by the use of ordinary care might have 
learned, of the dangers. Railroad Co. v. Charless, 2 C. C. A. 380, 
51 Fed. Rep. 562; Railway Co. v. La Valley, 36 Ohio St. 221; Smith 
v. Car Works, (Mich.) 27 N. W. Rep. 662; Withcofsky v. Wier, 32 
Fed. Rep. 301. 

Third. The negligence of the superintendent was the negligence 
of the defendant. We think all reasonable men must agree that 
the superintendent was guilty of negligence in ordering this trestle- 
work torn down without notifying the plaintiff, his foreman, or 
any of the men working under it, that this was to be done. If 
the foremen were fellow servants of the plaintiff, and their neg- 
ligence contributed to the injury, that did not relieve the defend- 
ant of its liability for the primary negligence of the superintend- 
ent. The master is liable for an injury to a servant which is 
caused by his own negligence and the concurrent negligence of a 
fellow servant. Railway Co. v. Callaghan, 56 Fed. Rep. 988;! Rail- 
way Co. v. Cummings, 106 U. S. 700, 702, 1 Sup. Ct. Rep. 493; 
Harriman v. Railway Co. 45 Ohio St. 11, 32, 12 N. E. Rep. 451; 
Lane v. Atlantic Works, 111 Mass. 136; Griffin v. Railroad Co., 148 
Mass. 143, 145, 19 N. E. Rep. 166; Cayzer v. Taylor, 10 Gray, 274; 
Elmer v. Locke, 135 Mass. 575; Booth v. Railroad Co., 73 N. Y. 38; 
Cone v. Railroad Co., 81 N. Y. 206. 

In accordance with these views, the court below charged the 
jury, in substance, that if the plaintiff had no information that the 
bents above him were to be taken down until they fell upon him, 
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and if the superintendent of the defendant ordered them to be 
taken down, but gave the plaintiff no notice thereof, and if the 
plaintiff's injury was caused by the failure to give such notice, the 
superintendent was guilty of negligence for which the defendant 
‘was liable. Two objections are made to this charge: 

First. That the method of lowering the bents was left to the 
foremen who were directed to do the work; that the superintend- 
ent had a right to expect that they would discharge their duty 
carefully; that they were fellow servants of the plaintiff, and the 
defendant was not liable for their negligence. This is but a repe 
tition of the argument presented in support of the position that 
the jury should have been instructed to return a verdict for the 
defendant, and it has already been disposed of. The risk of the 
negligence of these foremen while they were tearing down the 
timbers over the plaintiff was a new and extraordinary risk, which 
the defendant had no right to subject the plaintiff to without no 
tice. There was no evidence that the plaintiff could have learned 
of this new danger by the exercise of ordinary care, or that he 
was guilty of any contributory negligence. He was working in 
the place where his master had stationed him. He was shoveling 
‘coal into an iron wheelbarrow, and its rattling caused great 
noise. He worked bending forward over his shovel, and was cor 
tinually urged by his foreman to hasten his work. Under these 
circumstances the charge properly stated the law applicable to the 
facts in evidence. 

Second. The second objection is that it was a question for the 
jury, and not for the court, whether or not the action of this super- 
intendent constituted negligence. It is insisted that the evidence 
was uncontradicted to the effect that the facts were as stated in 
the instruction, and that the legal effect of this charge was to 
instruct the jury to return a verdict for the plaintiff. It is not 
always a question for the jury to determine whether or not a given 
state of facts constitutes negligence on the part of the defendant. 
Where the evidence as to material facts is contradictory, or where 
the facts are admitted or undisputed, and are such that reason- 
-able men can fairly draw opposite conclusions from them, the ques- 
tion of negligence is for the jury; but where there is no dispute 
about the facts, and they are such that but one conclusion can fairly 
be drawn from them by reasonable men, it is the duty of the court 
to declare that conclusion to the jury. If the evidence is of 
‘such a conclusive character that the court, in the exercise of a 
sound judicial discretion, would be bound to set aside a verdict 
returned in opposition to it, it is its duty to direct a verdict for 
the plaintiff or the defendant, as may be proper. Railway Co. v. 
Sullivan, 3 C. C. A. 506, 53 Fed. Rep. 219, 222; Railroad Co. v. 
Converse, 139 U. S. 469, 11 Sup. Ct. Rep. 569; Insurance Co. v. 
Doster, 106 U. S. 30, 32, 1 Sup. Ct. Rep. 18; Griggs v. Houston, 104 
U. 8. 553; Randall v. Railroad Co., 109 U. 8S. 478, 482, 3 Sup. Ct. 
Rep. 322; Commissioners v. Beal, 113 U. S. 227, 241, 5 Sup. Ct. Rep. 
-433; Schofield v. Railway Co., 114 U. S. 615, 618, 5 Sup. Ct. Rep. 
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1125; North Pennsylvania Railroad Co. v. Commercial Nat. Bank, 
123 U.S. 127, 733, 8 Sup. Ct. Rep. 266. 

The very question at issue here was presented to and consid- 
ered by this court in Railway Co. vy. Sullivan, supra. In that case 
Judge Caldwell, who tried the action in the circuit court, had 
charged the jury as follows: 

“If you find from the evidence that the defendant’s engineer, at the time 
and place mentioned, and within the corporate limits of the city of Minne- 
apolis, blew a loud blast or blasts of the locomotive whistle, and that at the 
time the act was done there was no imminent or immediate danger to life 
or property, and the whistle was not sounded as a warning of such danger, 
then the blowing of the whistle was a negligent act.” 


The undisputed facts in that case were those stated in the in- 
struction, so that its legal effect was, as in the case at bar, to 
direct a verdict for the plaintiff. This court held that the in- 
struction correctly stated the law, that reasonable men could fairly 
draw but one conclusion from the facts there stated, and that it 
was the province and duty of the court to so inform the jury. For 
the reasons already stated we are of the same opinion regarding 
the instruction objected to in this case, and we think it was the 
province of the court to give this instruction for the reasons stated 
in the opinion in the Sullivan Case. 

The judgment below is affirmed, with costs, 





(57 Fed. 921, — U. S. App. —.) 
MISSOURI PAC. RY. CO v. MOSELEY. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 187. 


1. eee COMPANIES— LIABILITY TO TRESPASSER — NEGLIGENCE OF PERSON 

NJURED. 

On trial of an action against a railway company for personal injuries 
it appeared that plaintiff, an adult, while walking, for his own con- 
venience, in defendant’s private railroad yard, to avoid an approaching 
train, stepped between the rails of an adjoining track, whence any ob- 
ject approaching from the rear could be seen for at leust 1,000 feet; 
that he failed to look behind him, and, after proceeding about 300 feet, 
was struck by an engine, the bell of which was not ringing, as required 
by a city ordinance. It further appeared that walking upon the tracks 
in the yard by strangers was forbidden by statute, but that persons did 
walk on the tracks daily without interference. Held, that plaintiff's in- 
jury resulted from his failure to exercise ordinary care, and that defend- 
ant was not liable. 

2. Samr—Ccustomary Usg or TRACK. 

Conceding that the customary use of the yard by strangers amounted 
to an implied assent of defendant to such use, and placed plaintiff in the 
position of a licensee, yet his failure to exercise ordinary care in the 
presence of obvious danger was fatal to his right to recover. 

8. SamE—Fai_cure TO Rixe BELL. 

The fact that the roar of a passing train made plaintiff’s sense of hear- 
ing practically useless, imperatively required of him frequent and diligent 
use of his eyesight, and consequently his failure to look to the rear 
amounted to gross negligence. 
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4 Same—PRoxIMATE CAUSE—CONCURRENT NEGLIGENCE. 

The act of plaintiff in stepping upon the adjoining track, and continu- 
ing to walk thereon without looking behind him, was the primary and 
efficient cause of the injury, and the failure to ring the bell of the en- 
gine was at most concurring or succeeding negligence, which failed to 
prevent the natural consequences of plaintiff’s carelessness, but was not 
of itself such negligence as would render defendant liable. 


5. Same—CoNTRIBUTORY NEGLIGENCE. 

Where there is concurring negligence of both parties, in cases of per- 
sonal injuries, the question is not whether the negligence of plaintiff or 
that of defendant is the more proximate cause of the injury, but whether 
or not the negligence of plaintiff directly contributed to it. 


6. SamE—Doty oF Trrat CouRT—INSTRUCTIONS. 
Where the contributory negligence is established by the uncontroverted 
facts of the case, it is the duty of the court to instruct the jury that 
plaintiff cannot recover. 


In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

At Law. Action by Toliver Moseley against the Missouri Pa- 
cific Railway Company for personal injuries. Judgment for plain- 
tiff. Defendant brings error. Reversed. 


F. W. Lehmann, (H. 8. Priest, on the brief,) for plaintiff in error. 
Sterling P. Bond, for defendant in error. 


Before BREWER, Circuit Justice, and SANBORN, Circuit Judge. 


SANBORN, Circuit Judge. This is a writ of error to reverse a 
judgment against the Missouri Pacific Railway Company for a per 
sonal injury to the defendant. 

On a bright afternoon in February, 1891, while Toliver Moseley, 
the plaintiff below, was walking for his own convenience on one 
of five parallel railroad tracks in the terminal yards of the Mis- 
souri Pacific Railway Company, in the city of St. Louis, Mo., at a 
point where he could see an object approaching him from the rear 
for at least a thousand feet, he was overtaken and injured by an 
engine that was backing down to the depot to take out a train. 
He sued the railroad company for this injury, and claimed that 
it was caused by its negligence in three particulars, viz.: First, 
that the engineer was running at a higher rate of speed than that 
permitted by an ordinance of the city of St. Louis; second, that 
the engineer and fireman did not exercise ordinary care in looking 
out for him, and preventing the accident; and, third, that they 
were guilty of negligence in failing to ring the bell of the engine, 
as required by an ordinance of the city of St. Louis. There was 
testimony to support each of these charges, but the defendant, at 
the close of the evidence, requested that the jury be instructed 
to return a verdict in its favor. The court refused this request, 
and charged the jury that the plaintiff could not recover on ac- 
count of the speed of the engine, because there was no evidence 
that its excessive speed was the proximate cause of the injury; 
that he could not recover for the want of care of the engineer 
and fireman in failing to look out for or to discover him, and then 
to prevent the accident, because, if they were negligent in this 
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respect, the plaintiff himself was equally guilty of the same species 
of neglect in failing to look out for and to discover the approach- 
ing engine; but that if the jury found that the bell was not ring- 
ing immediately before the accident, that, if it had been, the plain- 
tiff would have heard it, and would have avoided the accident, and 
that he was at that moment taking such care to hear and to dis- 
cover trains approaching him from the rear or front as a prudent 
person in his dangerous situation would have taken, they might 
return a verdict for the plaintiff. This action of the court is the 
supposed error complained of. 

The rules of law by which this case must be determined are: 

(1) In order to maintain an action for negligence, where the in- 
jury was not wantonly, maliciously, or intentionally inflicted, it 
must appear that the negligence of the defendant was the proxi- 
mate cause of the injury, and it must not appear that the negli- 
gence of the plaintiff contributed to that injury. 

(2) Where a diligent use of the senses by the plaintiff would 
have avoided a known or apprehended danger, a failure to use 
them is, under ordinary circumstances, contributory negligence, 
and should be so declared by the court. 

(3) Where contributory negligence is established by the un- 
controverted facts of the case, it is the duty of the trial court to 
instruct the jury that the plaintiff cannot recover. Railroad Co. 
v. Houston, 95 U. S. 697; Donaldson v. Railroad Co., 21 Minn. 293; 
Brown v. Railroad Co., 22 Minn. 165; Smith v. Railroad Co., 26 
Minn. 419, 4 N. W. Rep. 782; Lenix v. Railway Co., 76 Mo. 86; 
Railway Co. v. Dick, (Ky.) 15 S. W. Rep. 665, 666; Schofield v. Rail- 
way Co. 114 U. 8S. 615, 5 Sup. Ct. Rep. 1125; Aerkfetz v. Hum- 
phreys, 145 U. S. 418, 420, 12 Sup. Ct. Rep. 835; Powell v. Rail- 
way Co., 76 Mo. 80; Yancey v. Railway Co., 93 Mo. 433, 4388, 6 S. 
W. Rep. 272; Kelley v. Railroad Co., 75 Mo. 138; Bell v. Railroad 
Co., 72 Mo. 50; Turner v. Railroad Co., 74 Mo. 602; Dlauhi v. Rail- 
way Co., 105 Mo. 645, 654, 658, 16 S. W. Rep. 281. 

The scene of this accident was the private terminal yards of 
the defendant in the city of St. Louis. Those yards extend from 
Seventeenth street on the east to Twenty-Ninth street on the west. 
The city blocks are about 300 feet long. The width of the yard 
from north to south does not appear, but at the place of the acci- 
dent there were at least five parallel tracks running east and 
west. Twenty-Second street crossed these tracks at grade. Be- 
tween this street and Twenty-Ninth street, running parallel to 
the latter street, were East Jefferson avenue, which crossed the 
tracks on a viaduct, and West Jefferson avenue, Twenty-Sixth 
street, Twenty-Seventh street, and Twenty-Eighth street, which 
abutted upon, but did not cross, the yards at all. On each side 
of the yards were graded streets running north and south. Sec- 
tion 2611 of the Revised Statutes of Missouri provides that— 


“If any person not connected with or employed upon the railroad shall walk 
upon the track or tracks thereof, except where the same shall be laid across 
or along a publicly traveled road or street, or at any crossing, * * * and 
shall receive harm on account thereof, such person shall be deemed to have 
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committed a trespass in so walking upon said track in any action brought 
by him on account of such harm against the corporation owning such raib 
road, but not otherwise.” 


Notwithstanding this statute, persons were accustomed to walk 
on the railroad tracks in these yards daily. There was no evi- 
dence, other than this fact, tending to show that the plaintiff or 
any other strangers were licensed or given permission to use the 
tracks of this yard for a footpath. An ordinance of the city of 
St. Louis required the defendant to constantly ring the bells on 
its engines while they were moving in these yards, and there was 
evidence that the bell on the engine that struck the plaintiff was 
not ringing. The plaintiff was an adult, and a stranger to the 
company. He went upon the yards at Seventeenth street, and 
walked west, over the network of tracks, to some point west of 
Twenty-Third street, and there visited a friend of his who was 
at work cleaning cars. He then started back, and walked be- 
tween two of the five parallel tracks. When he was 150 feet west 
of Twenty-Third street he saw a freight train approaching him 
from the east, and stepped between the rails of the adjoining track. 
From this point to the point where he was struck he could have 
seen any object that was approaching him from the rear for a 
distance of at least a thousand feet, if he had looked in that direc- 
tion. He did not look behind him, but walked on along this track 
300 feet, until he was overtaken and injured by the engine at a 
point some distance east of Twenty-Third street. The tender of 
the engine, which was backing down to take out a train, was 
piled high with coal, and neither the engineer nor the fireman saw 
the plaintiff until after he was injured. It conclusively appears 
from these facts that the plaintiff, without the defendant’s knowl- 
edge, and without right, placed himself in an extremely dangerous 
place upon its tracks; that he knew his danger, and that the de 
fendant did not; that he could still have avoided injury by the use 
of his eyes with any ordinary degree of care; and that he care 
lessly neglected to use them, and thereby suffered an injury. Can 
he be permitted to take advantage of his own carelessness, and to 
charge the damage he has suffered to the railroad company? 

Here were the private yards in a great city of a large trans 
portation system. They were in constant use in making up 
trains and distributing cars; engines were continually i 
over their tracks. The business of the company demanded that 
these tracks should be used for this purpose, and the statutes of 
Missouri had wisely declared any interference with this use by 
a stranger a trespass. Upon this use, untrammeled by unneces 
sary restrictions, the advancement of commerce, the safety’ of the 
traveling public, the rapidity of transportation, and the business 
success of the company in large measure depended. Must all 
these wait while the agents of the railroad company carefully watch 
for, and remove from its tracks, an idle man, who wanders aimlessly 
there in violation of the law, too careless to turn his head to see 
whether the proprietor is using its property for the only purpose 
for which it is designed? That other men had walked there before 
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him is not material here. Conceding all that he claims,—that 
the customary use of these yards by pedestrians proved the im- 
plied assent of the defendant to such use, and placed the plaintiff 
in the position of a licensee,—still he is not in a position to re- 
cover. A license did not relieve him from the duty of exercising 
ordinary care to protect himself from the obvious dangers from the 
engines and cars that were moving about him. It certainly gave 
him no higher right than that of a traveler on a public highway 
at a railroad crossing. It is the duty of such a traveler to stop 
and look and listen before he crosses a single track. Every rail- 
road track is a constant warning of danger from the powerful ma- 
chines that traverse it. The traveler on the public highway who, 
without looking both ways and listening for the coming locomo- 
tive, steps upon the railroad track, and is injured, is guilty of con- 
tributory negligence that bars his recovery, even though the rail- 
road company may have been negligent. Railroad Co. v. Houston, 
95 U. S. 697; Schofield v. Railway Co., 114 U. S. 615, 5 Sup. Ct. 
Rep. 1125; McGrath v. Railway Co., 59 N. Y. 469; Rodrian v. Rail- 
road Co., (N. Y. App.) 26 N. E. Rep. 741; and the other authorities 
cited supra. How, then, can this plaintiff recover when he delib- 
erately stepped upon the track and walked 300 feet without once 
looking behind him? The fact that the roar of the passing freight 
train made his sense of hearing practically useless, made the duty 
of the frequent and diligent use of his eyes more imperative. Myn- 
ning v. Railroad Co., (Mich.) 26 N. W. Rep. 514. If it is contribu- 
tory negligence that bars recovery to cross a single track infre- 
quently used, and but a few feet wide, without listening and look- 
ing for the coming locomotive, it is certainly gross negligence to 
step upon a track in busy railroad yards, and walk 300 feet with- 
out once looking to the rear, and especially when the sense of hear- 
ing is rendered practically useless by the noise of a long freight 
train passing over an adjoining track. 

It is, however, urged that the proximate cause of the injury 
was the failure of the servants of the defendant to ring the bell 
of the engine, and not the carelessness of the plaintiff in walking 
on the track without looking for the engine. It is said that, if 
the bell had been rung, the plaintiff would have heard it, and have 
avoided the danger, and that he had a right to rely on the expecta- 
tion that the defendant’s servants would comply with the ordi- 
nance and ring the bell, and therefore he should be permitted to 
recover. This position is untenable. 

First. The question here is not whether the negligence of the 
defendant or that of the plaintiff is the more proximate cause 
of the injury, but whether or not the negligence of the plaintiff 
directly contributed to it. An effect often has many proximate, 
and many remote, causes. If the negligence of the plaintiff was 
one of the proximate causes of the injury,—if it directly contrib- 
uted to the unfortunate result,—he cannot recover, even though 
the negligence of the defendant also contributed to it. In such a 
case the plaintiff can recover only when the defendant’s negligence 
is the only proximate cause of the injury. No argument is re- 
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quired to show that the negligence of the plaintiff in this case di- 
rectly contributed to this injury. It was negligence for him to 
step upon this track without looking to the west; it was negligence 
for him to walk upon the track 300 feet without looking behind 
him. If he had looked to the west or the rear he would have 
seen the coming engine, and would not have been injured. In the 
absence of his own negligence, no act of the defendant would have 
harmed him. 

Second. The negligence of the plaintiff was the more proximate 
cause of this injury. The proximate cause is not always, nor gen- 
erally, the act or omission nearest in time or place to the effect 
it produces. In the sequence of events there are often many re- 
mote or incidental causes nearer in point of time and place to 
the effect than the efficient moving cause, and yet subordinate to 
it, and often themselves influenced, if not produced, by it. Thus, 
a defect in the construction of a boiler of an engine may long exist 
without harm, and yet finally be the proximate cause of an ex- 
plosion, to which the climate, through the negligence of the engi- 
heer, and other incidental causes nearer by years to the effect, 
may contribute. Cases illustrating this proposition are Raiiwav 
Co. v. Callaghan, 56 Fed. Rep. 988,! (decided at this term;) Railway 
Co. v. Kellogg, 94 U. S. 469; Insurance Co. v. Boon, 95 U. 8. 117, 
130; Lynch v. Nurdin, 1 Q. B. 29; Dlidge v. Goodwin, 5 Car. & P. 
190, 192; Clark v. Chambers, 3 Q. B. Div. 327; Pastene v. Adams, 
49 Cal. 87. That negligence is the proximate cause of an injury 
from which the injury might and ought to have been foreseen, or 
reasonably anticipated, under the circumstances, as its probable 
result. That negligence which sets in motion a train of events 
that in their natural sequence might, and ought to be expected 
to, produce an injury, if undisturbed by any independent interven- 
ing cause, is the proximate cause of that injury. Railway Co. v. 
Elliott, 5 C. C. A. 347, 55 Fed. Rep. 949; Railway Co. v. Kellogg, 
94 U.S. 475; Hoag v. Railway Co., 85 Pa. St. 293, 298, 299. 

It goes without saying that injury from engines or cars can be, 
and ought to be, foreseen or anticipated as the probable result 
of walking across or upon a railroad track in frequent use, with- 
out looking both ways and listening for approaching engines. This 
is demonstrated by the fact that so universal is this experience 
that it has become a settled rule of law that such action is negli- 
gence. It was the negligence of this plaintiff in walking on the 
railroad track without looking to the west that put in motion 
the train of events that led to this disaster. He voluntarily placed 
himself in the dangerous situation. He knew his danger. The 
servants of the defendant were not advised of his position or of 
his danger, and they had a right to rely on the expectation that 
he would obey the law and discharge his duty. His greater knowl- 
edge imposed upon him the duty of greater care than was required 
of them. The natural and inevitable result of his continuance 
upon this track was a collision with an engine, unless some new 
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cause intervened to prevent it. Without the intervention of such 
cause, the accident was only a question of time. The engine was 
certain to come. The only chance of his escape was that some 
independent cause, such as his own care and action, or the defend- 
ant’s watchfulness, would intervene to turn aside the natural 
sequence of events, and to take him from the track before the 
engine passed over it. No independent cause did intervene, and 
his own negligence was permitted to work out the unfortunate re- 
sult. It is certain that this result could not have been attained 
unless the plaintiff had first been negligent. It may be true that 
it would not have resulted if the bell had been rung. But, if this 
be so, the failure to ring the bell was not an independent inter- 
vening cause; it was entirely dependent. for its evil effect upon 
the precedent negligence of the plaintiff in walking along the 
track without using his eyes. If he had not been careless, he 
would not have been on the track, and the failure to ring the bell 
could not have injured him. The negligence of the defendant’s 
servants was at most concurring or succeeding negligence, which 
simply failed to interrupt the natural sequence of events, and per- 
mitted plaintiff’s breach of duty to work out the disastrous result 
of which it was the primary and efficient cause. The injury was 
the natural result of the plaintiff’s own carelessness, and the jury 
should have been instructed to return a verdict for the defendant. 

The judgment below is reversed, with costs, and the case is 
remanded, with directions to grant a new trial. 
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(57 Fed. 938, — U. S. App. —.) 
PRINCE’S METALLIC PAINT CO. v. PRINCE MANUF'G CO. et al. 
(Circuit. Court of Appeals, Third Circuit. September 18, 1893.) 
No. 9. 


1. TRADE-MARK—SUIT FOR INFRINGEMENT—ESTOPPEL. 

Where the purchaser, on foreclosure, of a property and business which 
had long been conducted in connection with a trade-mark, uses the trade- 
mark under claim and color of title, with the full knowledge of the 
former owner, for eight years without objection, this amounts to an 
acquiescence which will estop the latter, and a subsequent purchaser 
of the trade-mark from him at sheriff's sale, from afterwards main- 
taining a suit to restrain such user. 

23. SAME—EQUITY—ESTOPPEL. 

In a suit in the courts of a state for infringement of the trade-mark 
“Prince’s Metallic Paint,” title to the trade-mark being claimed by both 
parties, relief was refused, on the ground that, even if plaintiff had 
title, it had forfeited its equity by using the trade-mark in connection with 
paints made from ores dug from other than the original Prince mine. Held, 
that the defendant in that litigation, who had always used the trade-mark 
in connection with paints not coming from the Prince mine, had no equity 
to sustain a suit for infringement against the former plaintiff. 

&‘SamE—SALE OF BusINEssS—WHEN TRADE-MARK PASsEs. 

A trade-mark for metallic paint, which has been used for many years 
by the first producer and his successors solely in connection with paint 
made at a fixed place, and from ore dug from a certain mine, becomes 
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localized and identified with the mine and place of manufacture so as to 
pass to the purchaser of the factory, mine, and business, as incident there- 
to. 


Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 

In Equity. Suit for infringement of a trademark. The bill 
was dismissed by the circuit court, (53 Fed. Rep. 493,) and com- 
plainant appeals. Affirmed. 


John G. Johnson and Charles Barclay, for appellant. 
Richard C. Dale, for appellees. 


Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 


ACHESON, Circuit Judge. This is an appeal by Prince’s Metal- 
lic Paint Company, a corporation of the state of Pennsylvania, from 
the decree of the circuit court, at final hearing upon full proofs, 
dismissing its bill of complaint, filed June 1, 1888, to restrain the 
defendant, the Prince Manufacturing Company, also a corpora- 
tion of the state of Pennsylvania, from using the trade-mark 
“Prince’s Metallic Paint.” The court, expressing no positive opin- 
ion upon the question of right, based its decree mainly upon want 
of jurisdiction. Now, undoubtedly, as originally framed, the bill 
lacked the necessary averments to bring the case within the act 
of congress for the registration and protection of trade-marks used 
in commerce with foreign nations; but this defect was cured by 
appropriate amendments, which, it would seem, were not brought 
to the attention of the learned judge who heard the case. It is 
therefore incumbent upon us to consider the merits of the con- 
troversy. 

The material facts are these: In the year 1858, Robert Prince, 
as the agent of his wife, Antoinette Prince, commenced the manu- 
facture of metallic paint at Big Creek, in Carbon county, Pa., from 
iron ore—which he had discovered could be so used—mined from 
the property of his wife, a tract of about 44 acres of land in 
that county. The mill, which was also the property of his wife. 
at which he manufactured the paint, was in the neighborhood of 
the ore bed. It was designated “Princes Metallic Paint Mill” 
The product was called “Prince’s Metallic Paint.” He adopted as 
a trade-mark a label containing the words “Prince’s Metallic Paint” 
in circular form, which he attached to the packages of paint so 
manufactured and sold by him. Mrs. Prince having died in 1859, 
thereafter, and until his own death, in November, 1870, Robert 
Prince, as executor of his wife’s will, continued the business, but, 
from about 1866, in connection with Albert R. Bass, his son-in-law, 
who had become the owner of the equal undivided one-half of the 
mill, ore property, and business. Upon the death of Robert Prince, 
David Prince, as surviving executor of Antoinette Prince and in- 
dividually, and Albert R. Bass and wife, formed a copartnership 
under the name of Prince & Bass to manufacture Prince’s Metallic 
Paint, and they continued the business as before until the fall 
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of 1871, when Bass purchased the interest of the estate and of 
David Prince, and became the sole owner and proprietor of the 
mill, ore property, and business. Bass continued the business. 
until 1873, when a company was formed by him and others under 
the name of Prince’s Metallic Paint Company, which, as an un- 
incorporated association, carried on the business until 1875, when 
the company became incorporated under the same name, and to- 
the corporation the mill, ore property, and business were trans- 
ferred. In the year 1875 the corporation abandoned the old mill 
at Big Creek, and erected a new mill at Bowman’s, several miles 
distant from the old mill, but nearer the ore bank, on a site then. 
purchased by the company for the purpose. There it manufac- 
tured Prince's Metallic Paint until 1878, when it became insolvent 
and ceased to do business. 

During this whole period of time the trade-mark “Prince’s Me- 
tallic Paint,” which Robert Prince had adopted, was used succes- 
sively by all the above-named proprietors of said business and 
owners of the said properties which originally belonged to An- 
toinette Prince. Bass had given a purchase-money mortgage to- 
David Prince, executor, covering the undivided one-half of the- 
original mill and the ore property, and the other undivided one- 
half thereof was incumbered by a mortgage by Bass to one Heather. 
The new mill property was also incumbered by a mortgage. In 
the year 1878 all these mortgages were foreclosed, and the entire. 
properties sold. About the same time the personal effects of: 
Prince’s Metallic Paint Company seem to have been sold upon exe- 
cution, so that that company was deprived by judicial sale of all 
its tangible property. The sheriff's vendees of the new mill were- 
Balliett and Meendsen. Shortly after he thus acquired title to- 
the mill, Meendsen, who was a judgment creditor of Prince’s Me- 
tallic Paint Company, caused an execution (plur. fi. fa.) to be- 
levied by the sheriff of Carbon county upon the said trade-mark, 
which was particularly described in the sheriff’s levy, and the same- 
was publicly sold by the sheriff by virtue of said writ to Meendsen 
in November, 1878. 

Early in the year 1879 the Prince Manufacturing Company, the- 
defendant in this bill, was incorporated under the laws of Penn- 
sylvania, A. C. and Robert Prince, sons of Robert and Antoi- 
nette Prince, and their wives, being corporators and principal stock- 
holders. In May, 1879, this company acquired the title to the. 
new mill property at Bowman’s together with a transfer to the 
company of such title to the trade-mark in question as Meendsen 
took under the sheriff’s sale thereof. This company also acquired. 
the title to the undivided one-half of the old mill and the ore prop- 
erty which had been sold under the Prince purchase-money mort- 
gage, and the right of possession and use of the other undivided 
one-half thereof from the sheriff's vendee of that interest. Very- 
soon thereafter the Prince Manufacturing Company began the man- 
ufacture of Prince’s Metallic Paint at the mill at Bowman’s, using 
the said trade-mark, and it has ever since continued so to do with- 
out interruption. From the beginning of its business it has openly- 
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claimed the exclusive right to use the trade-mark, and in the year 
1879 obtained an injunction against Bass to restrain him from 
using it upon a paint which he individually was then making. 
With the exception of this brief use by Bass, the Prince Manufac- 
turing Company was in the exclusive, and, so far as appears, the 
unquestioned, use of the trade-mark, until the year 1888, a term 
exceeding the statutory period of limitations. Its product was 
labeled and sold in the market as Prince’s Metallic Paint. The 
company extensively advertised its paint by that designation. Da- 
vid Prince, the secretary of the company, testifies, without contra- 
diction: 

“We advertised it in every possible way we could through the company. 
We made the name prominent before consumers, large and small; so much so 
that the name of the paint was a great deal better known than the name of 
our company. * * + Our name was known comparatively only to the 


wholesale buyers, while the name of the article was known throughout the 
country to all consumers, wherever we could make it known.” 


It is shown that the company’s business constantly increased 
from year to year, insomuch that whereas, prior to 1879 no one 
year’s sales of Prince’s Metallic Paint had exceeded 800 tons, the 
yearly sales by the Prince Manufacturing Company had run up 
to about 5,000 tons when this suit was brought. The officers 
of Prince’s Metallic Paint Company undoubtedly knew from the 
first, and all along, that the Prince Manufacturing Company 
claimed and used the trade-mark as its own. 

In the month of November, 1887, certain judgment creditors of 
the old corporation, Prince’s Metallic Paint Company, caused to 
be issued writs of fi. fa., and, upon returns of nulla bona, alias writs, 
by virtue of which the sheriff of Philadelphia county, under the 
act of April 7, 1870, levied upon “the franchises and rights of the 
‘Prince’s Metallic Paint Company’ heretofore granted by the com- 
monwealth of Pennsylvania,” and in the succeeding January the 
sheriff sold and conveyed the same, together with “all trade-marks 
belonging to the said company,” to one Richardson, who, with his 
associates, in March, 1888, organized a new corporation, adopting 
as its name the old title, “Prince’s Metallic Paint Company.” This 
new corporation was the plaintiff below, and is here the appellant. 

Shortly before this present suit was commenced, the Prince Manu- 
facturing Company brought suit in the supreme court of the state 
of New York for the city and county of New York against Prince’s 
Metallic Paint Company, (the appellant here,) to restrain it from 
the use of the trade-mark in question. The court at special term 
decided that the plaintiff had not established its title to the 
trade-mark and its right to the exclusive use thereof, and there- 
fore dismissed the complaint. Upon appeal, however, the general 
term of the supreme court reversed the judgment, holding that the 
plaintiff had an exclusive title to the trade-mark. Prince Manuf’g 
Co. v. Prince’s Metallic Paint Co., 15 N. Y. Supp. 249. But upon 
further appeal the order of the general term was reversed, and the 
judgment of the special term affirmed by the court of appeals, 
upon the ground, however, that the plaintiff (the Prince Manu- 
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facturing Company) had made a misuse of the trade-mark, in that 
it had applied the same to paints manufactured by it from ore 
taken from mines other than the original Prince mine. Prince 
Manuf’g Co. v. Prince’s Metallic Paint Co., 135 N. Y. 24, 32, 38, 
39, 31 N. E. Rep. 990. After stating that “this defense was set 
up in the defendant’s answer,” the court of appeals said: 

“Whatever contradiction may be found in the record as to other facts, there 
is one which admits of no dispute, and that is that from 1858, the year in 
which the manufacture of metallic paint was established by Robert and 
Antoinette Prince, until the incorporation of the plaintiff in 1879, the label 
‘Prince’s Metallic Paint’ had been exclusively applied, first, by the originators 
of the article, and subsequently, after their death, by their successors in the 
business, to paint made from ore taken from the so-called original Prince 
tract of forty-four acres. * * * The label or trademark came to have a 
broader meaning than it originally possessed, and, when attached to packages 
of paint, indicated not only that the paint was made by Prince or his suc- 
cessors in business, but also that it was made from ore taken from the 
original Prince mine, and this latter indication constituted an important ele- 
ment of the good will of the business. * * * The plaintiff and its prede. 
cessors in the use of the label have by their conduct warranted the public in 
believing that the words ‘Prince’s Metallic Paint’ meant metallic paint made 
by Prince or his successors from the ore of the Prince mine.” 


And at the conclusion of its opinion the court of appeals said: 


‘It is probable that the plaintiff has acted without any actual intent to 
defraud; but what it did upon the evidence and findings operated as a deceit 
upon the public, and this is sufficient to bar relief. The attitude of the de 
fendant does not commend itself to a court of equity. Even if its right to use 
the label was established, it is aiding outside manufacturers to sell their goods 
under the label of the corporation. But we place our judgment on the in- 
equitable use of the label by the plaintiff.” 


It is not pretended that in the manufacture of its paint the 
plaintiff in this bill (the appellant) uses ore taken from the old 
Prince tract. In fact, the plaintiff uses ore mined from other 
lands in that vicinity, through which the same vein of ore as that 
in the Prince tract extends. It manufactures its paint at Ruther- 
ford & Barclay’s mill, of which it has had a lease since December 1, 
1890. At that mill, and out of the same ore, it makes paint, some 
of which is called and labeled “Prince’s Metallic Paint,” and is 
sold as such, and some of which is called and labeled “Ruther- 
ford’s Metallic Paint,” and is sold as such. 

The plaintiff, it is contended, is precluded by the decision of the 
court of appeals of New York from asking an injunction here. The ar- 
gument has great force. These two companies were the parties to the 
New York suit. The court had jurisdiction. The subject-matter of 
controversy there was this trade-mark. The court held that its 
use was limited to paint made from ore taken from the original 
Prince mine, and upon that ground, coupled with the fact that 
the Prince Manufacturing Company did not confine its brand to 
paint made from that ore, there was judgment in favor of the de- 
fendant, the present plaintiff. Enjoying the benefit of that judg- 
ment, it is not easy to comprehend what equity the plaintiff has, 
seeing its paint is wholly made from other ore. 

Waiving, however, the question of estoppel, the plaintiff's title, 
for which it seeks the protection of a court of equity, is very far 
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from clear. As between the two sheriff’s sales of the trade-mark, 
(if, indeed, either had any efficacy,) much is to be said in favor 
of the earlier one. Appeal of Lusk, 108 Pa. St. 152, 157. But we 
strongly incline to the opinion that in 1878-79 the trade-mark 
“Prince’s Metallic Paint” had become so localized—so identified 
with the Prince mine and the place of manufacture—that it was 
inseparable therefrom. There is sanction for this conclusion in 
the adjudged cases. Congress Spring Company v. High Rock 
Spring Co., 45 N. Y. 291, 302; Manufacturing Co. v. Hall, 61 N. Y. 
226; Pepper v. Labrot, 8 Fed. Rep. 29; Kidd v. Johnson, 100 U. 8 
617; Milling Co. v. Robinson, 20 Fed. Rep. 217. It was the judg- 
ment of the general term of the supreme court of New York, in 
view of everything, that the trade-mark passed as an incident of 
the property to the Prince Manufacturing Company with the pos- 
session of the works; and that conclusion is the logical deduc- 
tion from the above-quoted declarations of the court of appeals. 

But if the Prince Manufacturing Company was not clothed with 
a perfect title originally, the long acquiescence by Prince's Metallic 
Paint Company in the open and exclusive use of the trade-mark 
by the Prince Manufacturing Company, under a known assertion 
of right, and, at least, a color of legal title, is a bar to the equitable 
relief here sought. Assuredly, the new company (the plaintiff) 
has no greater rights than had the old company when its corporate 
franchises were levied on in November, 1887. But there had then 
been such acquiescence for more than eight years in the prosecu- 
tion by the Prince Manufacturing Company of the business of 
making and selling Prince’s Metallic paint. Its conduct of th: 
business being marked by constant and successful efforts, by ad- 
vertisement and otherwise, to extend the market for the article, 
and enhance its reputation, to take from the Prince Manufactur- 
ing Company the trade advantages thence ensuing and give them 
to the plaintiff—the certain effect of an injunction—would be 
unconscionable. 

Now, it is true that, where the plaintiffs title to a trade-mark is 
clear, mere delay, unaccompanied by anything else, will not ordinarily 
bar a suit for injunction against a naked infringer. Fullwood v. Full- 
wood, 9 Ch. Div. 176; McLean v. Fleming, 96 U. 8. 245; Menendez v. 
Holt, 128 U. S. 514, 9 Sup. Ct. Rep. 143. But we are dealing with no 
such case. In courts of equity the rule is to withhold relief where there 
has been unreasonable delay in prosecuting a claim, or long acquies- 
cence in the assertion of adverse rights. Creath’s Adm’r v. Sims, 5 
How. 192; Godden v. Kimmell, 99 U. S. 201; Lansdale v. Smith, 106 
U. 8. 391, 1 Sup. Ct. Rep. 350. Again and again has it been ju- 
dicially declared that nothing can call into activity a court of 
equity but “conscience, good faith, and reasonable diligence.” Me- 
Knight v. Taylor, 1 How. 161; Sullivan v. Railroad Co., 94 U. 8. 
806, 812. In McLaughlin v. Railway Co., 21 Fed. Rep. 574, Judge 
Brewer held a bill for the infringement of a patent, alleging the 
unauthorized use and construction of a patented invention for 
13 years, without stating an excuse for the plaintiff's delay in 
suing, to be demurrable. Laches for even less than the statutory 
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period of limitations, aided by other circumstances, will bar a 
right. Ashhurst’s Appeal, 60 Pa. St. 290, per Strong, J. In Lewis 
v. Chapman, 3 Beary. 133, the master of the rolls refused an injunction 
to restrain the infringement of a copyright solely on the ground 
of six and a half years’ delay, where there was knowledge of the 
commencement and prosecution of the defendant’s publication. 
Tang acquiescence before filing a bill for an injunction, with full 
knowledge of the infringement, is deemed laches equivalent to a 
breach of good faith. Browne, Trade-Marks, § 497. Hence, in 
Manufacturing Co. v. Garner, 55 Barb. 151, a delay of nine years 
in applying for an injunction to restrain infringement of a trade- 
mark was held to be good cause for refusing it. 

Having regard to the whole case, viewed from every standpoint, 
our conclusion is that the plaintiff has not shown itself to be 
entitled to the interposition of a court of equity, and accordingly 
the decree of dismissal is affirmed. 





(57 Fed. 948, — U. S. App. —.) 
INTERSTATE COMMERCE COMMISSION v. TEXAS & PAC. RY. CO. 
(Circuit Court of Appeals, Second Circuit. October 17, 1893.) 


L CarRigRs—INTERSTATE COMMERCE LAW—DISCRIMINATION—OCEAN COMPETI- 
TION. 

Under sections 2 and 3 of the interstate commerce law (24 Stat. 379, 
380,) the mere fact of the existence of ocean competition (assuming that 
such competition may in some cases and in some degree warrant a dif- 
ference in rates) will not justify a railroad company’s rates for carrying 
merchandise from New Orleans to San Francisco which comes to New 
Orleans from domestic points, which rates are treble, and in some cases 
four times, the rates charged for carriage of like kinds of merchandise 
from New Orleans to San Francisco which reach New Orleans from 
foreign ports, although such lower rates constitute the only condition 
on which the carrier can obtain any part in such foreign traffic. 52 Fed. 
Rep. 187, affirmed. 


2 pee aaa CourTs—ENFORCING INTERSTATE COMMERCE COMMISSIONERS’ 

RDER. 

The circuit court should enforce an order of the interstate commerce 
commission forbidding any discrimination in rates, even though some 
discrimination might be justifiable, when it appears that the rates actu- 
ally charged are unlawful, and the carrier makes no showing as to what 
would be a lawful discrimination in view of the circumstances. 


3. Same—PAarRTies—JoOmnT RATES. 

An order of the interstate commerce commission, made against two 
railroad companies in respect to a joint rate, in a proceeding to which 
both were parties, may be enforced by a circuit court against one of the 
companies which is within its jurisdiction, although the other is with- 
fe a jurisdiction, and cannot be made a party. 52 Fed. Rep. 187, af- 

rmed. 


4. FEDERAL COURTS—JURI&RDICTION—DOMICILE OF RATLROAD COMPANY. 

In tbe absence of any charter provision on the subject, the principal 
office and domicile of a railroad corporation, for the purposes of suit in a 
federal court, are in the district where its stockholders’ and directors’ 
meetings are held, where the records thereof are kept, together with the 
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stock certificate book, and where the principal officers have their offices, 
rather than in a different district, where the general administrative offices 
of the heads of departments are located. 


Appeal from the Circuit Court of the United States for the South 
ern District of New York. 

In Equity. Application by the interstate commerce commission 
to enforce an order made by it against the Texas & Pacific Railway 
Company forbidding discrimination in freight rates. The petition 
was granted by the circuit court, (52 Fed. Rep. 187,) and the re- 
spondent appeals. Affirmed. 


Winslow 8. Pierce and David D. Duncan, for appellant. 
John D. Kernan and Edward Mitchell, U. S. Dist. Atty., for ap- 
pellee. 


Before LACOMBE and SHIPMAN, Circuit Judges. 


SHIPMAN, Circuit Judge. On March 23, 1889, the interstate 
commerce commission made, not upon contention of parties, a gen- 
eral order, which, among other things, provided as follows: 

“Imported traffic transported to any place in the United States from a port 
of entry, or place of reception, whether in this country or in an adjacent 


foreign country, is required to be taken on the inland tariff governing other 
freights.”’ 


This order was quite generally obeyed by those railroad com- 
panies and their connecting lines which carried imported goods 
westward from the northern Atlantic seaboard. At least six rail- 
road companies ceased, after said order, their previous practice 
of discrimination in favor of imported traffic. On June 19, 1889, 
the commission filed its decision in regard to export rates in the 
case of New York Produce Exchange v. New York Cent. & H. R. R. 
Co., 3 Inter St. Commerce Com. R. 137. The opinion shows that the 
“trunk lines,” so called, had, “under resolutions of their association, 
made through export rates, of which the inland proportion accepted 
by them was, at the port of New York, often ten cents or more per 
hundred pounds less on like traffic than the published tariff rates 
charged at the same time to the same port.” It was held “that 
the discrepancy between the proportion of the through rate ac- 
cepted and the established tariffs for seaboard consignments for 
the same inland carriage is not shown to have been justified by any 
circumstances tending to show that it was just or proper, and that 
it must therefore be deemed an unjust and unlawful discrimination 
as against the transportation terminating at that port,” and that 
“the only practicable mode yet devised for making through export 
rates, as appears by past experience, is to add to these established 
inland rates from the interior to the seaboard the current ocean 
rates.” This decision was confined to export rates at the port of 
New York, but, as thus made, was of almost national importance. 
It is believed that the railroad companies which were parties to the 
litigation complied with the order of the commission. 

In this state of the general railroad policy which had been estab- 
lished by the commission in regard to rates which discriminated 
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in favor of either import or export traffic against inland traffic, the 
New York Board of Trade and Transportation filed before the inter- 
state commerce commission, on November 29, 1889, a complaint 
against the Pennsylvania Railroad Company and its connecting 
western railroad companies, charging, in substance, that these cor- 
porations were, in violation of the act to regulate commerce, guilty 
of unjust discrimination, in that, for the transportation of property 
to Chicago and other western points, which was delivered to them 
at New York or Philadelphia by vessels or steamship lines from for- 
eign ports, under through bills of lading, they were charging rates 
50 per cent. lower than for the like and contemporaneous service 
rendered to property delivered at New York or Philadelphia which 
did not arrive from foreign ports. Subsequently, the San Fran- 
cisco Chamber of Commerce became a party complainant, and divers 
other railroad companies, among them the Texas & Pacific and the 
Southern Pacific Railroad Companies, were made parties defendant, 
until 28 companies were defendants. This complaint was appar- 
ently brought to compel universal obedience to the order of March, 
1889. The commission dismissed the complaint as to 18 defendants 
and found that its averments were true as to 10 defendants, among 
which were the Texas & Pacific and the Southern Pacific Companies, 
and as to said defendants ordered, on January 29, 1891, that each 
of them, on and after May 5, 1891, cease from carrying any article 
of import traffic shipped from any foreign port through any port 
of entry of the United States, or any port of entry in a foreign 
country adjacent to the United States, upon through bills of lading, 
and destined to any place within the United States, upon any other 
than the published inland tariff covering the transportation of 
other freight of like kind over their respective lines from such port 
of entry to such place of destination, which order was duly served 
upon the Texas & Pacific Railroad Company. 

On or about January 18, 1892, the commission brought its peti- 
tion against said company before the circuit court for the southern 
district of New York, alleging that it had willfully violated said 
order by charging, collecting, and receiving freight rates which had 
been declared to be illegal, and by way of specification the petition 
alleged that the offending and also the regular inland rates were 
shown in a table annexed to the petition, marked “Exhibit 36.” 
The findings of fact by the commission upon the original complaint 
were made part of the petition. The prayer of the petition was 
for an injunction against further disobedience of the order. The 
defendant’s answer denied that its principal office was in the state 
of New York. It denied no other allegations of fact, but denied 
that the order was a lawful order. It stated that the rates which 
were complained of were, so far as they were made for inland car- 
riage, the joint rates over its railway and the Southern Pacific Rail- 
way, and cover the carriage by the rails of the defendant from New 
Orleans to El Paso, Tex., and by the rails of the Southern Pacific 
road from El] Paso to San Francisco. The answer admitted that 
it charges, demands, collects, and receives, and has since the date 
of the order charged, demanded, collected, and received, rates for 
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the transportation of commodities from Liverpool and London via 
New Orleans and said two railways to San Francisco, and also 
from New Orleans via the same route to the same destination, sub- 
‘stantially as stated in Exhibit 36. Its reason for a discrimination 
in inland rates between foreign and domestic merchandise will be 
stated hereafter. The answer further said that the order affected 
its rates from London, Liverpool, and other European points to 
Missouri river points, but that these rates became so low that it 
-+had canceled its tariff, and was charging on such business as it 
received, destined from Europe to the Missouri river, the local rates 
from New Orleans. The answer further stated that the order also 
affected its rates of transportation on articles from Europe to towns 
in Texas and Colorado. No testimony was taken before the circuit 
court. The case was heard upon petition and answer, and an in- 
junction was directed against the defendant in accordance with the 
prayer of the petition. From this decree the defendant has ap- 
pealed to this court. 

Exhibit 36 shows a very marked discrimination in rates from 
New Orleans to San Francisco between those charged upon mer- 
-chandise shipped by through bills of lading from Liverpool to San 
Francisco and those charged upon the same kind of goods de- 
livered to the defendant at New Orleans from places in this 
country for transportation to San Francisco. For example, the 
through rates from Liverpool to San Francisco, per 100 pounds, 
on books, shoes, carpets, cashmeres, cutlery, and woolen goods 
were $1.07, of which the railroads received for carriage from New 
‘Orleans to San Francisco 80 cents; while upon the same classes 
-of goods received from points in this country at New Orleans the 
rates for carriage from New Orleans to San Francisco, per 100 
pounds, were as follows: Upon books and carpets, $2.88, upon 
‘shoes, cashmeres, cutlery, and woolen goods, $3.70. The finding 
-of facts by the commission shows that in 1889 the importations 
of the Texas & Pacific Railway were about 5,000,000 pounds, of 
which about 2,500,000 pounds went to Missouri river points, about 
2,000,000 pounds to the Pacific slope, California terminals, and 
Oregon points, and the remainder was distributed mostly in Colo- 
rado and Utah, while a little of it went to Texas. As the defend- 
ant is charged with a violation of the order only with respect to 
its rates to California terminals, it is necessary to state no other 
facts than those which related to that part of its business. The 
through rates from Liverpool to San Francisco are controlled 
by the competition at Liverpool and London of steamships con- 
necting with railroads across the Isthmus of Panama, and in a 
small degree, with respect to cheap heavy goods, of sailing ves- 
sels around Cape Horn. The defendant carries import traffic at 
the reduced rate to California terminals only. To intermediate 
points the regular inland rates are charged. This traffic is taken 
at the reduced rate, because, unless so taken, the defendant would, 
by reason of the competition, lose the business which it is ex- 
pected will increase. The defendant places the dissimilarity of 
conditions between the transportation of imported and domestic 
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goods solely upon this ocean competition. There is apparently 
no other reason why the inland rates should not be applied to 
all business, both domestic and foreign. No finding was made 
as to the profit upon the San Francisco business. There was a 
profit, when the case was heard before the commission, upon the 
Missouri river business. It was found that the Southern Pacific 
proportion of the through rate would not, in the absence of com- 
petition, be a full and fair return for the transportation service 
rendered. It gave the road something more than the actual cost 
of the movement of the freight. 

The commission contended that upon these facts the defendant 
had violated the second section of the act to regulate commerce, 
which prohibits unjust discrimination in the compensation charged 
for like and contemporaneous services in the transportation of a 
like kind of traffic under substantially similar circumstances and 
conditions, and had also violated the third section, which pro- 
hibits any undue or unreasonable preference or advantage to any 
particular description of traftic. The defendant insisted that the 
dissimilar conditions growing out of the ocean competition freed 
its conduct from the prohibition of the statute. The commission 
was of opinion that this class of dissimilar conditions was not in 
the contemplation of the statute, and was not to be regarded in 
the regulation of inland tariffs of rates. Its language was as 
follows: 


“These circumstances and conditions are indeed widely different in many 
respects from the circumstances and conditions surrounding the carriage of 
domestic interstate traffic between the states of the American Union by rail 
carriers; but, as the regulation provided for by the act to regulate commerce 
does not undertake to regulate or govern them, they cannot be held to con- 
stitute reasons in themselves why imported freight brought to a port of 
entry of the United States, or a port of entry of an adjacent foreign coun- 
try destined to a place within the United States, should be carried at a lower 
rate than domestic traffic from such ports of entry respectively to the places 
of destination in the United States, over the same line, and in the same 
direction. To hold otherwise would be for the commission to create excep- 
tions to the operation of the statute not found in the statute; and no other 
power but congress can create such exceptions in the exercise of legislative 
authority.” 


It further said: 


“Imported foreign merchandise has all the benefit and advantage of rates 
thus made in the foreign ports. It also has all the benefit and advantage 
of the low rates made in the ocean carriage arising from the peculiar cir- 
cumstances and conditions under which that is done; but when it reaches a 
port of entry of the United States, or a port of entry of a foreign country 
adjacent to the United States, in either event, upon a through bill of lading, 
destined to a place in the United States, then its carriage from such port 
of entry to its place of destination in the United States under the operation 
of the act to regulate commerce must be under the inland tariff from such 
port of entry to such place of destination covering other like kind of traffic 
in the elements of bulk, weight, value, and of carriage, and no unjust pref- 
erence must be given to it in carriage or facilities of carriage of that freight. 
In such case all the circumstances and conditions that have surrounded its 
rates and carriage from the foreign port to the port of entry have had their 
full weight and operation, and in its carriage from a port of entry to the 
place of its destination in the United States, the mere fact that it is for- 
eign merchandise, thus brought from a foreign port, is not a circumstance 
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or condition under the operation of the act to regulate commerce which en- 
titles it to lower rates, or any other preference, in facilities and carriage, 
over home merchandise or other traffic of a like kind carried by the inland 
carrier from the port of entry to the place of destination in the United 
States, for the same distance, and over the same line.” 


Its conclusion was that foreign and home merchandise, “under 
the operation of the statute, when handled and transferred by in- 
terstate carriers engaged in carriage in the United States, stand 
exactly upon the same basis of equality as to tolls, charges, and 
treatment for similar services rendered.” 

This rule, having been founded upon a construction of the stat- 
ute, is a very broad one. It is applicable to all the foreign cir- 
cumstances and conditions which affect rates, and the question 
whether it must be universally applied without regard to any 
circumstances which may exist in a foreign country, and whether 
dissimilarities which have a foreign origin are to be excluded 
from consideration under the operation of the statute, is an ex- 
ceedingly important one, whose ultimate decision may have a 
wider influence upon the interstate commerce of the country than 
we can foresee. This legal question was not discussed in the 
export rate case, which was treated “as one of practical policy.” 
We are not disposed to pass authoritatively upon this question, 
except in a case which demands it, and in which the effect of 
es construction of the statute is naturally the subject of discus- 
sion. 

This petition presents a question of narrow limits, which relates 
only to the validity of the order so far forth as it concerns the 
conduct of the defendant in its joint rates for transportation of 
imported traffic from New Orleans to San Francisco, and is whether 
these rates subject domestic traffic between the same points to an 
undue disadvantage. The same conditions exist between New 
Orleans and San Francisco, with reference to each class of goods. 
There was no “difference in cost, expense, or the exceptional char- 
acter of the service.” The only reason which induces the defendant 
to take the import business is competition in Great Britain between 
water routes, which drives it to carry an imported case of cutlery 
for 80 cents per hundred pounds, when it requires a hundred pounds 
of domestic cutlery to pay $3.70 for the same carriage. Assuming 
that ocean competition can create a dissimilar condition, which is 
to be considered in determining whether discriminations against 
particular classes of traffic are unjust, and is a fact to be taken into 
account in determining whether a particular traffic is subjected 
to an unreasonable disadvantage, (Phipps v. Railroad Co., [1892] 
2 Q. B. 229,) does this condition justify the great disparity in rates 
in this case? While it is true that under sections 2 and 4 of the 
statute substantially dissimilar conditions may justify dissimilarity 
in rates, it does not follow that any dissimilar condition, of what- 
ever kind it may be, justifies any discrepancy in rates. Gross in- 
equality shows either that the road which makes the inequality is 
unjust to itself in carrying goods without profit, “or else the larger 
rate gives an unwarranted return for the services rendered.” Board 


INTERSTATE COMMERCE COMMISSION V. TEXAS & PAC. RY. CO. 659 


of Trade of Chattanooga v. East Tennessee, V. & G. R. Co., Inter 
St. Commerce Decisions, Dec. 30, 1892. In this case it may fairly be 
presumed that the joint rates gave each road something more than the 
cost of movement, leaving repairs, interest upon floating debt, and all 
fixed charges to be paid by the rates upon some other traffic. 
The rates were not entirely unremunerative, and, if so, the much 
larger rates placed upon domestic traffic not only compelled it to 
bear an undue burden, but gave the company an unwarranted 
return. Exhibit 36 cannot be examined, in the light of the admit- 
ted facts of equality of conditions from the port of New Orleans, 
without the conviction that, unless the defendant is injuring itself 
by its rates upon imported goods, it is imposing an exceedingly high 
rate upon domestic goods. It is true that a person who pays only 
a fair price for a service cannot justly complain merely because 
another pays too little for the same service, (Garton v. Railroad Co., 
1 Best & 8. 112,) but this general truth does not meet the conditions 
of this case, which are of such inequality that the larger rates must 
be found to be excessive. It has been justly said by the commission 
that rates should not only be reasonable, but be relatively reason- 
able, and thus not become unjust in their results. Boards of Trade 
Union v. Chicago, M. & St. P. R. Co., 1 Inter St. Commerce Com. R. 
215. It follows that the conduct of the defendant was in violation 
of sections 2 and 3 of the statute in question, and was properly at- 
tempted to be corrected by the order which was disobeyed. 

But it will be urged that, if it is assumed that ocean competition 
can create a dissimilar condition, it follows that it is a condition 
which may rightfully be regarded in establishing rates for import 
and domestic traffic, and that the order of the commission which 
directed equality should not be enforced, because some inequality 
might be justifiable. The accusation against the railroad compa- 
nies in the original complaint before the commission was not that 
they were charging too low rates upon import traffic, but that by 
these relatively excessive rates upon domestic traffic they were 
unjustly discriminating against the latter. The underlying ques- 
tion which arises upon the petition to the circuit court is the same. 
The defendant’s answer before the commission averred that its 
“domestic rates are fair and reasonable in themselves.” In its 
answer to the petition it omits this averment, does not justify its 
rates upon domestic traffic, and does not state, if a reduction should 
be made, what excess of rates could properly be placed upon that 
kind of traffic; but defends the existing difference in rates solely 
upon the ground that if it charged higher rates upon the import 
traffic it would lose that class of business. 

The final question before the circuit court was: “Is the order 
of the commission a proper one, and should obedience to it be in- 
sisted upon?” In order to decide that question, the answer pre- 
sented two questions upon the subject of rates: (1) Can ocean 
competition be regarded, in any event, as creating a dissimilar con- 
dition? (2) If it can, is the difference in the existing rates justified 
by that condition? <A third question might have been, but was not, 
presented, viz. in the event that the first question is answered in 
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the affirmative, and the second is answered in the negative, does 
the dissimilar condition justify any, and, if so, what, dissimilarity 
in rates? To answer this question the court should have been in- 
formed in regard to the reasonableness of existing rates upon do- 
mestic traffic. This court is of opinion that, assuming that the 
first question can be answered in the affirmative, the second must 
be answered in the negative, and that an unfair inequality of rates 
is plainly manifest. There is nothing in the record which enables 
the court to determine that the assumed dissimilar condition justi- 
fied any substantial dissimilarity in rates, and it ought not to permit 
disobedience to an order until it can suggest a better one as a sub- 
stitute. 

The defendant’s apparent position that, inasmuch as substantially 
dissimilar conditions create dissimilarity in rates, the amount of 
dissimilarity in rates is not important,—cannot be sustained. That 
some dissimilar conditions justify dissimilarity in rates is true. 
That remote dissimilarities of condition justify any dissimilarities 
which the carrier chooses to make, is not true. To set aside the 
order of the commission, and permit the present excessive inequali- 
ty of rates, in the absence of any attempt to show the reasonableness 
of the inequality, would not accord with justice. 

Two objections which have been taken by the defendant to the juris- 
diction of the court remain to be considered. Section 16 provides that 
in case of the disobedience of a common carrier, which is subject to 
the provisions of the act, to a lawful order of the commission, the 
latter can apply for an injunction by petition to the circuit court 
sitting in equity in the judicial district in which the carrier has its 
principal office, or in which the disobedience of such order has taken 
place. This petition was brought in the southern district of New 
York, upon the ground that the principal office of the defendant 
was in the city of New York, whereas it is said to be in Texas. 
The charter does not declare where the principal office of the com- 
pany shall be. In fact, the stockholders’ meetings and directors’ 
meetings are held in New York, where also is the office of the presi- 
dent, first vice president, secretary, and treasurer of the company, 
and where the stock certificate books and records of the stockhold- 
ers’ and directors’ meetings are kept. The New York office is thus 
the domicile of the corporation, and the principal office, while the 
general or administrative offices of the heads of departments are in 
Texas. 

It is also contended that, inasmuch as the rates upon import traf- 
fic were joint rates with the Southern Pacific Railway Company, 
and as any order of the circuit court requiring the defendant to 
desist from carrying business upon such joint rates would abrogate 
contracts and agreements to which said company is a party, it isa 
necessary party to the petition. It is true that in proceedings 
before the commission to test the legality of through rates, the 
commission, which has the power to make other common carriers 
parties, irrespective of their places of residence, has insisted upon 
the necessity of bringing in all the corporations which make the 
rates, and has said “They must be brought in—First, because they 
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have a right to be heard; and, second, because an order made and 
purporting to control their action when they were not parties would 
be improper on its face, and in a legal sense ineffectual.” Allen 
v. Railroad Co., 1 Inter St. Commerce Com. R. 199. In the proceed- 
ing before the commission the Southern Pacific Railway Company was 
a party. The present proceeding is a petition to compel obedience 
to an order, made upon hearing, and presumably correctly made, 
which is brought before a circuit court whose jurisdiction over- 
parties is limited and controlled by statute. The circuit court for 
the southern district of New York has no jurisdiction over the 
Southern Pacific Railway Company, whose principal office is not 
in that district. Neither would a circuit court in any one district 
in which the violation was committed, in Texas or Louisiana or 
California, probably be able to obtain jurisdiction over both the 
railroad companies which made the rates. The proceeding before 
the circuit court should not be rendered impossible in the event 
of its inability to obtain jurisdiction over all the disobeying com- 
panies which have united in making through rates, and inasmuch as 
the proceeding is to enforce an order already made, after hearing 
all the parties in interest, the presence of all the parties who have 
jointly disobeyed is not necessary or indispensable. 
The decree of the circuit court is aflirmed, with costs. 





(57 Fed. 980, — U. 8. App. —.) 
DAVID BRADLEY MANUF’G CO. v. EAGLE MANUF'’G CO. 
(Circuit Court of Appeals, Seventh Circuit. October 6, 1893.) 
No. 22. 


1. JupGMENT—ReEs JUDICATA—PATENTS FOR INVENTIONS. 

Where a suit for infringement of a patent fs brought against a firm that 
is a branch of the company that manufactures the infringing device, and 
such company conducts the defense, raising the question of validity of the 
patent, a decree for complainant is conclusive as to the validity of the 
patent as against the company conducting the defense, even in regard to 
alleged anticipations not referred to in the suit, since under the issues 
all anticipatory inventions might have been shown in defense. 50 Fed. 
Rep. 193, affirmed. 

2 Same. 

Such decree is none the less conclusive because it was merely inter- 
locutory at the bringing of the suit in which it is set up as a bar, and 
subsequently ripened into a final decree. 

8 SamE—PLEADING AND PROOF. 

Where such interlocutory decree in the first suit was alleged in the 
second bill, a final decree in the first suit, rendered pending the second 
suit, may be shown in evidence therein without supplemental pleading, 
where defendant took no exceptions to the bill, consented to the intro- 
duction of the final decree in evidence so far as the same was material, 
and only objected thereto on the ground that in rendering such decree 
the court erred through failure to understand the operation of an alleged 
anticipatory invention. 

4. SamE— WAIVER. 

Taking testimony in the second suit as to the validity of the patent Is 

not a waiver of the bar of the final decree in the former suit where such 
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testimony was taken before said final decree was rendered, since until 
rendition of the final decree the proceedings in the first suit were no bar. 
5. Same—DECREE ON STIPULATION. 

In a suit to restrain infringement of a patent and to obtain an ac 
counting, an interlocutory decree was rendered, granting a temporary in- 
junction, and afterwards a final decree, making the injunction perpetual, 
and awarding only nominal damages, was rendered upon a stipulation 
which provided that such decree should not be a bar to the recovery 
of substantial damages in a subsequent suit. Held, that the decree was 
conclusive as to the validity of the patent, the stipulation only affecting its 
force as an adjudication on the subject of damages. 


Appeal from the Circuit Court of the United States for the 
Northern District of Minois. 

In Equity. Bill by the Eagle Manufacturing Company against 
the David Bradley Manufacturing Company to enjoin infringement 
of a patent. Complainant obtained a decree. 50 Fed. Rep. 193. 
Defendant appeals. Affirmed. 

Statement by JENKINS, District Judge: 


The appellee, on the llth day of June, 1888, filed its bill in the court below 
to restrain the alleged infringement by the present appellant of letters patent 
of the United States No. 242,497, dated the 7th day of June, 1881, issued to 
Edgar A. Wright for improvements in cultivators. The bill, besides the usual 
uverments in such suits, charged that on December, 1887, the complainant 
(the present appellee) “commenced suit by bill in chancery against David Brad- 
ley & Co. in the circuit court of the United States for the southern district 
of Iowa to restrain the said David Bradley & Co. from infringing the afore- 
said letters patent; that the said David Bradley & Co. is and was a branch 
house of the David Bradley Manufacturing Company, the defendant herein, 
and was engaged in selling the identical cultivators manufactured by the de- 
fendant herein; that the defendant herein undertook and managed the defense 
of gaid suit against its branch house, employing counsel for that purpose, and 
conducting the defense, but it conducted the defense in the name of the said 
branch house, the defendant named of record; that the defendant herein, an- 
swering said bill in the name of the said branch house, denied the validity 
of said letters patent, and any infringement thereof, to which answer a 
replication was filed by your orator, and thereupon your orator and the de- 
fendant proceeded to take and took their respective proofs. and, the same 
having been taken, the said cause was heard on final hearing at the May 
term of said court at Des Moines, A. D. 1888. And the said court, having 
considered the proofs and the arguments of counsel, did adjudge and decree 
that the sald David Bradley & Co. had infringed the said letters patent, and 
did enjoin the aforesaid David Bradley & Co. from further infringement 
thereof, which said decree remains in full force and unreversed; all of which 
proceedings and things will more fully appear by a certified copy of the 
records of said court, which your orator is ready at any time to produce in 
court, as may be directed; and your orator attaches hereto a certified copy of 
said decree, marked ‘Exhibit C.’ And your orator further shows that the 
cultivators sold by the said David Bradley & Co. were made by the de 
fendant herein under letters patent of the United States No. 243,123, to C. A. 
Hague, dated June 21, 1881, and No. 270,629, to B. C. Bradley, January 
16, 1883, which said patents were issued to the Furst & Bradley Manu- 
facturing Company as assignee of said Hague and Bradley, and passed to 
the defendant herein, the successor of the said Furst & Bradley Manufactur- 
ing Company. The said cultivators as made by the defendant are correctly 
shown by the drawings in the said letters patent to said B. C. Bradley.” 

The decree referred to in the bill as “Exhibit C” is as follows: ‘This cause 
came on to be finally heard upon the pleadings and proofs, and was argued 
by counsel for the respective parties, and, the pleadings and proofs having been 
duly considered, it is hereby, this 23d day of May, 1888, ordered, adjudged, 
and decreed as follows, viz.: The letters patent referred to in complainant’s 
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bill, being letters patent of the United States, granted unto Edgar A. Wright, 
for improvements in cultivators, No. 242,497, and dated June 7, 1881, is a good 
and valid patent; and that the said Edgar A. Wright was the first and original 
inventor of the improvements therein described and claimed; and that the 
said complainant had at the commencement of this cause a good and legal title 
to said letters patent No. 242,497, as averred in complainant’s bill; and that 
the said defendant has infringed the said patent, and upon the exclusive 
rights of the complainant under the same, as claimed in the first four claims 
of said patent. And it is further ordered, adjudged, and decreed that the de- 
feniant above n:ned, its servants, agents, operatives, and workmen, each 
and evcry one of them, be, and they are, perpetually enjoined and restrained 
from either directly or indirectly making, using, or selling to others to be 
used, cultivators constructed and operated in the manner and upon the 
principle described in said letters patent of the United States No. 242,497. And 
it is further ordered, adjudged, and decreed that the complainant recover of 
the defendant the profits which it has received or made or which have ao- 
crue to it by the use or sale of the improvements described and secured by 
said letters patent at any and all times since June 7, 1881, and also the dam- 
ages which the complainant has sustained thereby. And as it does not appear 
to the court what said profits and damages are, it is further ordered, adjudged, 
and decreed that this cause be referred to George F. Henry, Esq., a master 
of this court, to take and report to the court an account of the profits which 
the defendant has received, or which have arisen or accrued to it from the use 
or sale of said improvements, and to ascertain and report the damages which 
the complainant has sustained thereby since June 7, 1881, from the papers and 
evidence in the cause, and from any evidence which either party may produce 
before him of the same; and when he shall have taken an account of said profits 
and assessed said damages he shall return the same to this court for further 
action in the premises. And it is further ordered, adjudged, and decreed that 
the complainant on such accounting has the right to cause an examination of 
the officers, agents, and employes of the defendant ore tenus or otherwise, 
and also the production before said master at such time as said master 
may order of the books, vouchers, and documents of the defendant, and that 
the officers of said defendant attend before said master from time to time 
within this district as said master shall direct. And it is further ordered 
that the question of increase of damages, and all other questions, be reserved 
until the coming in of the master’s report. And it is ordered that the parties 
and master may apply on the foot of this decree for such other and further 
order of instruction as may be necessary. And it is further ordered, adjudged, 
and decreed that the complainant recover of the defendant the costs of this 
suit to be taxed.” 

The answer of the defendant (the present appellant) contains the following 
admissions respecting such charges: “Fourth. This defendant, further an- 
swering, admits that a suit was commenced by the Eagle Manufacturing Com- 
pany, the complainant herein, against David Bradiey & Co. in the circuit court 
of the United States for the southern district of Iowa, substantially as in 
said bill alleged. They admit that said David Bradley & Co. was and is a 
separate corporation, and in part a branch house or agency of this defend- 
ant, and was engaged in selling, with other machinery, cultivators manu- 
factured by this defendant. They admit that said suit was to a certain extent 
defended by this defendant. They admit that pleadings were filed, and proofs 
taken, as set forth in said bill Fifth. This defendant, further answering, 
admits that said last-named suit was heard at the time and place alleged in 
said bill, and that a decree was rendered adjudging that said David Bradley 
& Co. had infringed the said letters patent No. 243,497, and that the said 
David Bradley & Co. was enjoined from further infringement thereof; but 
this defendant avers that in said cause the finding of the court was against the 
defendant, largely, if not wholly, by reason of the said court not under- 
stunding the operation of the machine shown in one of the patents set up 
as anticipating the supposed invention of complainant’s patent, to wit, the 
Dalton patent of 1869; and this defendant bas reason to belleve, and does be- 
lieve, that if the court had fully understood the machine of said patent, the 
finding and decree would have been different. Sixth. This defendant, further 
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answering, admits that the cultivators sold by the said David Bradley & 
Co. were made by this defendant under and in accordance with letters patent 
of the United States No. 243,123, dated June 21, 1881, to C. A. Hague, and 
No. 270,629, dated January 16, 1883, to B. C. Bradley.” 

There was given in evidence in this suit the following admission by the 
defendant: ‘In the suit pending in the circuit court of the United States for 
the southern district of Iowa, wherein the Eagle Manufacturing Company is 
complainant, and David Bradley & Co. defendant, and which suit was brought 
to restrain the infringement of the letters patent in suit herein, the defendant 
in this cause, the David Bradley Manufacturing Company, employed counsel, 
took charge of and conducted the defense of said suit in the name of the 
said Bradley & Co., and paid the expenses thereof. This was done by the 
defendant herein, the same as it would be done by it for any agent, branch 
house, or customer engaged in selling implements purchased of the defendants, 
if sued for infringement of a patent on account of selling such goods.” 

It also appeared in evidence that in the suit in the circuit court of the 
United States for the southern district of Iowa against David Bradley & 
Co., the master, to whom the cause was referred to ascertain and report the 
complainant’s damages, on or before October 15, 1889, reported to the court as 
follows: “That the complainant has already brought suit against the manu- 
facturer of the cultivators which were sold by the defendant, electing to re- 
cover in full of said manufacturer all profits and damages arising from the 
. sales by the defendant herein as well as other profits and damages, and for 
that reason will offer no proof of profits and damages in the cause. Ac 
cordingly the master reports that the complainant is entitled to recover the 
sum of one cent nominal damages and costs.” 

This report was made pursuant to the following stipulation of the parties: 
“It is hereby mutually agreed by and between the Eagle Manufacturing Com- 
pany and the David Bradley Manufacturing Company, ou this 25th day of 
September, 1889, as follows, to wit: That said Eagle Manufacturing Co. may 
cause the master in the case of Eagle Manufacturing Co. v. David Bradley 
& Company, pending at Des Moines, Iowa, in the United States circuit court 
for the southern district of Iowa, to return to the court the annexed report; 
and the action of the court thereon shall not be claimed by said David Bradley 
Manufacturing Co. to be a bar to the recovery by the Eagle Manufacturing 
Company of the said David Bradley Manufacturing Company of all dam- 
ages and profits, if any, arising from the sale of the cultivators by the said 
David Bradley & Co. in violation of the letters patent 242,497, to E. A. 
Wright, and by him assigned to the Eagle Manufacturing Co.” 

On the 23d day of October, 1889, the following written stipulation was 
signed and filed in the cause: “The following proofs were offered in evi- 
dence in said cause this 23d day of October, 1889: The complainant ap- 
peared by Nathaniel French, its solicitor, and the defendant, though not ap- 
pearing, consented in writing to the introduction of said proofs, in so far as the 
same are material; and thereupon the complainant offered in evidence the 
final decree of the circuit court of the United States for the southern district of 
Iowa in the case of Eagle Mfg. Co. v. David Bradley & Co., which same is 
marked ‘Complainant’s Exhibit Bradley Final Decree;’ and thereupon the 
complainant offered in evidence a stipulation entered into by defendant in re- 
gard to the testimony of E. A. Wright, A. K. Raff, G. W. French and E. P. 
Lynch, taken in the case of Eagle Mfg. Co. v. Miller, pending in the circuit 
court of the United States for the southern district of Iowa, together with a 
copy of snid depositions and the exhibits therein referred to. The complainant 
also offered in evidence the admission of the defendant that it conducted the 
defense in the said suit of Eagle Mfg. Co. v. David Bradley & Co., and also a 
copy of letters patent No. 226,833, to B. C. Bradley, dated April 27, 1880; and 
therupon the complainant announced that its case was closed. The defendant 
herein hereby consents to the foregoing proceedings.” 

Under such stipulation the complainant offered and read in evidence the 
final decree of the circuit court of the United States for the southern district 
of Iowa in the case referred to, as follows: ‘This case coming on for hearing 
on October 15, 1889, being the first day of the May term of said court, on the 
report of the master, and thereupon, in addition to the matters adjudged and 
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decreed in the decree hereinbefore rendered on May 23, 1888, it is now ordcred, 
adjudged, and decreed that the report of the master be confirmed, and that 
the complainant have and recover of the defendant the sum of one cent 
nominal damages, and the costs of the reference to the master to be taxed.” 

The answer in this cause asserts that the defendant, appellant here, is now 
constructing, selling, and using cultivators which are exactly the same as 
those sold by David Bradley & Co.; that such cultivators are manufactured 
under and in accordance with letters patent of the United States No. 243,123, 
dated June 21, 1881, granted to Charles A. Hague, and No. 270,629, dated 
January 16, 1883, granted to Byron C. Bradley. It also asserts the invalidity 
of the appellee's patent for want of novelty, and that the invention was 
anticipated by certain Ictters patent specifically stated. These defenses were 
pleaded to the suit of this appellee against David Bradley & Co. See Manu- 
facturing Co. v. Bradley, 35 Fed. Rep. 295. The defenses here and there are sub 
stantially the same, except that here, in addition to the assertion of the patent 
to Dalton, common to the defenses in both suits, prior knowledge and use by 
Dalton is asserted independently of his patent. It is not claimed, however, 
that such use and knowledge goes further than the patent to him, pleaded, 
and considered by the court in the Iowa suit. There is this further exception: 
that by an amendment to the answer here the appellant alleged prior use by 
“Charles A. Hague, at Chicago, in the shops of the Furst & Bradley Manu- 
facturing Company, now the David Bradley Manufacturing Company,” in 
addition to the prior use asserted theretofore in the answers, both in the 
case here and in the suit in the southern district of Iowa. The Hague patent 
was, however, asserted in the answer in the Iowa suit as one of the patents 
under which the appellant’s cultivators were manufactured. 

The court below entered an interlocutory decree for the complainant, contain- 
ing the usual direction for an injunction, upon the ground that the decree 
in the lowa case was binding upon the defendant, and precluded it from 
further contesting the validity of the complainant’s patent. Eagle Manuf’g 
Co. v. David Bradley Manuf’g Co., 50 Fed. Rep. 193. The present appeal in- 
volves the correctness of that ruling. 


Bond, Adams & Pickard, for appellant. 
George H. Christy, for appellee. 


Before GRESHAM and WOODS, Circuit Judges, and JENKINS, 
District Judge. 


JENKINS, District Judge, (after stating the facts.) The general 
rule that a judgment or decree of a court of competent jurisdic- 
tion between two parties is conclusive in any other suit between 
them or their privies of every matter that was decided therein, 
and that was essential to the decision made, is not here called in 
question. It is objected, however, that the rule ought not to 
govern here, because—First, the decree in the suit in the southern 
district of Iowa was, at the bringing of this suit, interlocutory, 
and not final, and is not, therefore, res adjudicata; second, the ap- 
pellee has failed by supplemental bill or otherwise to plead the 
final decree in the former suit, and the record thereof was there- 
fore improperly allowed in evidence; third, that the appellee has 
by stipulation expressly waived its right to assert the former re- 
covery; and, fourth, that a new defense, not involved in the for- 
mer case, is here asserted. 

1. The suit in the circuit court of the United States for the 
southern district of Iowa was brought to restrain the infringement 
of the same claims of the same patent here in question. The de- 
fendant there was the agent of the present appellant in the sale of 
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the infringing machines. The defense of the suit there was as 
sumed and prosecuted by the appellant here. The appellant was 
in fact the real party to that litigation, and, so far as the decree 
there is res adjudicata, is as effectively concluded thereby as if it 
were the actual defendant to the record. Lovejoy v. Murray, 3 
Wall. 1, 18, 19; Robbins v. Chicago, 4 Wall. 657, 672. 

That the decree was interlocutory at the bringing of this suit, 
and subsequently ripened into a final decree, does not impair its 
efficacy or conclusiveness when properly presented in this suit. 
The relative time of institution of suit, or the relative date of final 
decree, is not of consequence if the merits of the controversy be 
thereby fully and finally determined, and the record thereof is prop- 
erly brought to the attention of the court. Duffy v. Lytle, 5 Watts, 
120; Casebeer v. Mowry, 55 Pa. St. 422; Child v. Powder Works, 
45 N. H. 547. 

2. It is doubtless necessary, where special pleading is required, 
that a former recovery should be pleaded in bar. There are 
cases where the record of a former recovery can be given in evi- 
dence without being specially pleaded; but this case is not one 
of them. We are therefore to inquire whether the allegations 
contained in the bill are sufficient to admit the record, and whether 
any objection to its admission was laid upon failure to properly 
plead the former recovery; for, if the record be properly before 
us in evidence, although not well pleaded, we are not only at lib- 
erty to consider it, but are bound to give full effect to it. 

The bill in apt terms pleads the former suit, and the interloc 
utory decree rendered therein. Whether the pleader so charged 
it in the bill with the view to invoke thé doctrine of comity, or 
as a supposed bar to an apprehended attack upon the validity of 
the patent, we cannot say. If the latter, it may be doubted 
whether it would not better accord with correct principles of 
equity pleading to assert a former recovery in bar by replication 
or special plea. However that may be, the decree pleaded was not 
technically well pleaded as a bar, because, being interlocutory, 
while it affirmed the validity of the patent and the fact of in- 
fringement, it still remained in the breast of the chancellor, and 
was subject to change. But the appellant was advised by the 
bill that the interlocutory decree was relied upon by the appellee 
as a protection against further attack upon the patent in ques- 
tion, and no exception to the matter in the bill was taken. The 
object of all pleading is to fitly advise an opponent of the par- 
ticular charges or defenses relied upon, that he may be prepared 
to meet the particular matter, and be not taken by surprise. Here 
the appellant—so far as respects the interlocutory decree—was 
not only fully apprised of the position of its opponent, but by its 
answer and stipulation conceded the facts charged, and objected 
only to the decree that in rendering such judgment the court erred 
through failure to understand the operations of the Dalton ma- 
chine, asserted to anticipate the invention of the appellee. While, 
therefore, the bill did not, in the view of strict pleading, present 
the issue of a former recovery, because it did not allege what did 
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not at the time exist,—the formal final decree,—still when that 
final decree was offered in evidence it was properly allowed, and 
should be considered, unless proper objection was made to its 
reception upon the particular ground that it had not been pleaded. 
Walsh v. Colclough, (7th Circuit,) 9 U. 8S. App. -—, 6 C. C.-A. 114, 
56 Fed. Rep. 778. It was incumbent upon the appellant by fit 
objection at the time, or by subsequent motion to expunge, to 
have informed its opponent of the precise ground of objection. 
The objection could then have been obviated by amendment to 
the bill, or by proper supplemental pleading. It is too late 
to urge such objection for the first time upon an appeal. 

It is to be further observed that the record of the final decree 
was introduced in evidence upon the consent of the appellant. 
The language of the stipulation is: “The defendant, though not 
appearing, consented in writing to the introduction of said proofs 
in so far as the same are material.” The stipulation covers four 
distinct matters allowed in evidence without other objection than 
that stated. The evident meaning of the stipulation is that the 
matters offered should all be received in evidence, subject only to 
the question of their bearing upon the merits of the controversy. 
it was a waiver, in our opinion, of all formal objection. “Materi- 
ality” means “the property of substantial importance or influence, 
especially, as distinguished from formal requirement,” (Bouvier;) 
“substantial, as opposed to formal,’ (Johnson.) It is clear to 
our minds that the only reservation made in the stipulation was 
the question of the influence of the evidence upon the controversy 
between the parties,—whether the evidence tendered was of sub- 
stance as affecting the matter in dispute. The stipulation ignores 
all formal requirements, all technical objections with respect to 
pleading. We conclude, therefore, that the final decree is prop- 
erly in evidence, and should be considered, and given its proper 
effect. 

3. We are of opinion that the third objection, that the bar of 
a former recovery has been waived, is not tenable. All that re- 
mained to give full and final effect to the interlocutory decree 
of May 23, 1888, was the ascertainment of the damages, and the 
formal entry of final decree. This bill was filed June 11, 1888, 
On the 25th September, 1889, the parties stipulated that in the 
suit in the southern district of Iowa the master should report that 
the complainant (the appellee here) had brought suit against the 
manufacturer (the appellant here) of the infringing machines 
in controversy in that suit, “electing to recover in full of said man- 
ufacturer all profits and damages arising from the sales by the 
defendant herein, as well as other profits and damages, and for 
that reason will offer no proof of profits and damages in the cause;” 
and that the master should report nominal damages against the 
defendant there, which was done. The stipulation further pro- 
vided that the action of the court upon such report “shall not be 
claimed by said David Bradley Manufacturing Co. to be a bar to 
the recovery by the Eagle Manufacturing Co. of the said David 
Bradley Manufacturing Co. of all damages and profits, if any, aris- 
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ing from the gale of the cultivator by the said David Bradley & 
Co. in violation of the letters patent 242,497, to E. A. Wright, and 
by him assigned to the Eagle Manufacturing Co.” We cannot 
perceive that this stipulation has legal effect to waive the con- 
clusiveness of the Iowa decree upon the validity of the patent 
and its infringement. The interlocutory decree had determined 
those questions; conclusively so when by final decree the matter 
was no longer at large. That would result, whatever the quan- 
tum of damages awarded. In the light of the situation of the par- 
ties at the time, the object and force of the stipulation is obvious. 
The validity of the patent, and its infringement, had been con- 
tested and determined against the agents of the appellant for 
the sale of its machines. The appellant had assumed the defense 
of that suit, and was defeated. It was, equally with its agents, 
the defendant in that suit, liable for all damages sustained. If 
the nominal defendant had ignorantly infringed, being employed 
to do it, there was a certain equity that only nominal damages 
should be exacted, reserving to the appellee recourse to the more 
guilty infringer, the manufacturer. The appellant had, immedi- 
ately upon the rendering of the interlocutory decree, instituted 
this suit to recover damages of the manufacturer for all damages 
sustained, whether by reason of the manufacture and sale of the 
machines in that suit adjudged to infringe or of others. It was 
but just, under such circumstances, that substantial damages 
should be sought of the guilty manufacturer, rather than of a pos- 
sibly innocent agent. Such proceeding was also in the way of 
economy in litigation. It was assumed that that course could be 
safely pursued, if by stipulation the manufacturer would waive 
the bar of a decree entered for nominal damages, and permit a 
recovery to be sought in this suit for the actual damages sustained 
by reason of the manufacture and sale of the infringing machines 
involved in that suit. The stipulation speaks that object and no 
other. It contains no intimation that the decree should be at 
large with respect to the more important matter thereby put at 
rest,—the validity of the patent. There is not any waiver of 
the bar of the decree in that respect. Nor does the record dis- 
close to us any such purpose or intent. We cannot do violence 
to the plain language of the stipulation by importing into the 
agreement a stipulation not contained in it, nor authorized by 
the condition of the parties. It seems to us incredible that the 
appellee should release all the fruits of its victory without motive 
or apparent reason therefor. The stipulation in express terms 
limits the release of the bar of the decree to the subject of dam- 
ages, and is a release by the appellant. In no way did the ap- 
pellee waive any claim with respect to the effect of the decree. 

Nor do we see in the fact that testimony was taken in this suit 
touching the validity of the patent any reason to declare a waiver. 
Until final decree there was no res adjudicata. All such evidence 
was taken before the final decree of October 15, 1889, in the Iowa 
suit. Immediately thereafter, on the 23d day of October, 1889, the 
final decree was admitted in evidence here by consent of the 
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appellant, together with the stipulation containing the admission 
of the appellant that it had assumed and conducted the defense 
of that suit; and the evidence was thereupon closed. We are not 
prepared to say that the taking of evidence upon the issue pre- 
sented by a defendant is a waiver by the complainant of the bar 
of a former recovery, even when well pleaded; but it it be so, 
the rule cannot have application before such former recovery is 
rendered effectual by final decree. Nor do we perceive in the 
circumstances of the case any action of the appellee that tended 
to mislead the appellant to its prejudice. The latter consented 
to the admission in evidence of this final decree, coupled with its 
admission that it had assumed the defense of the Iowa suit. That 
record could have no other effect in evidence than as res adjudi- 
cata. It had no possible function to perform save as a bar to 
attack upon the validity of the patent. The appellant knew, or 
should have known, this. It knew, or should have known, that 
such was the purpose in its introduction. The right of appeal 
‘was perfect in the appellant, beyond the control of its opponent. 
It failed to assert its right. The appellee should not, therefore, 
lose the benefit of the decree. The consequences must fall where 
they justly belong,—upon the one failing to take advantage of 
an absolute right. 

4, It is insisted that the matter is still at large with respect 
to certain defenses stated to have been not involved in the former 
case. This contention leads to the consideration of the question 
of the extent of the bar of the former recovery. 

Tn Cromwell v. County of Kac, 94 U. S. 351, it was ruled that 
there existed a difference between the effect of a judgment as a 
dar or estoppel against the prosecution of a second action upon the 
same claim or demand, and its effect as an estoppel in another 
faction between the same parties upon a different claim or cause of 
action. The distinction is thus stated by Mr. Justice Field: 

“In the former case, the judgment, if rendered upon the merits, constitutes 
an absolute bar to a subsequent action. It is a finality as to the claim or 
demand in controversy, concluding parties and those in privity with them, 
not only as to every matter which was offered and received to sustain or 
defeat the claim or demand, but as to any other admissible matter which might 
have been offered for that purpose. Thus, for example, a judgment rendered 
upon a promissory note is conclusive as to the validity of the instrument and 
the amount due upon it, although it be subsequently alleged that perfect de 
fenses actually existed, of which no proof was offered, such as forgery, want 
of consideration, or payment. If such defenses were not presented in the 
action, and established by competent evidence, the subsequent allegation of 
their existence is of no legal consequence. The judgment is as conclusive, so 
far as future proceedings at law are concerned, as though the defenses never 
existed. The language, therefore, which is so often used, that a judgment es- 
tops not only as to every ground of recovery or defense actually presented in 
the action, but also as to every ground which might have been presented, 1s 
strictly accurate, when applied to the demand or claim in controversy. Such 
demand or claim, having passed into judgment, cannot again be brought into 
litigation between the parties in proceedings at law upon any ground what- 
ever. But where the second action between the same parties is upon a differ- 
ent claim or demand, the judgment in the prior action operates as an estoppel 
only as to those matters in issue or points controverted upon the determina- 
tion of which the finding or verdict was rendered. In all cases, therefore, 
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where it is sought to apply the estoppel of a judgment rendered upon one cause 
of action to matters arising in a suit upon a different cause of action, the 
inquiry must always be as to the point or question actually litigated and 
determined in the original action, not what might have been thus litigated and 
el Only upon such matters is the judgment conclusive in another 
action.” 


In that case Cromwell brought action against the county of 
Sac upon four bonds of the county, and four coupons for interest, 
attached to them. The county asserted a judgment in a prior 
action by one Smith upon certain earlier maturing coupons on the 
same bonds, and charged that Cromwell was at the time the owner 
of the coupons so sued upon, and prosecuted the action for his sole 
use and benefit. It was ruled in that action that the bonds were 
void, except in the hands of a bona fide holder for value, and, failing 
proof of that fact, judgment was rendered for the county. It was 
held that the judgment was conclusive only of the fact that the 
plaintiff could not recover the amount of the coupons sued for, and 
for the reason that he had not shown himself a bona fide holder for 
value, and that finding did not preclude Cromwell from showing 
in another suit, and as to bonds and coupons not therein involved, 
that he was a bona fide holder thereof for value. 

In Davis v. Brown, 94 U. S. 423, two of a series of notes had 
passed into judgment upon the sole defense by the indorsers that 
they had not been legally charged as such. In a second suit upon 
certain other notes of the series the defense was asserted of an 
agreement by the plaintiff not to hold them liable for or to sue them 
upon their indorsements. The court held the former judgment not 
to be res adjudicata upon the new defense asserted to a different 
demand, saying by Mr. Justice Field, (page 428:) 

‘When a judgment is offered in evidence in a subsequent action between 
the same parties upon a different demand, it operates as an estoppel only 
upon the matter actually at issue and determined in the original action; and 


such matter, when not disclosed by the pleadings, must be shown by extrinsic 
evidence.” 


In Campbell v. Rankin, 99 U. 8. 261, 263, the doctrine is thus stat- 
ed by Mr. Justice Miller: 


“Whatever may have been the opinion of other courts, it has been the 
doctrine of this court, in regard to suits on contracts, ever since the case of 
Steam Packet Co. v. Sickles, 24 How. 333, and in regard to actions affecting 
real estate, since Miles v. Caldwell, 2 Wall. 35, that whenever the same ques- 
tion has been in issue and tried, and judgment rendered, it is conclusive of the 
issue so decided in any subsequent suit between the same parties; and also, 
that where, from the nature of the pleadings, it would be left in doubt on 
what precise issue the verdict or judgment was rendered, it is competent to 
ascertain this by parol evidence on the second trial. The latest expression of 
the doctrine is found in Cromwell v. County of Sac, 94 U. 8. 351; Davis v. 
Brown, Id. 423.” 


In Block v. Commissioners, 99 U. 8S. 686, 693, Mr. Justice Strong 
asserts the doctrine as follows: 


“Now, that a judgment in a suit between two parties is conclusive in any 
other suit between them, or their privies, of every matter that was decided 
therein, and that was essential to the decision made, is a doctrine too familiar 
to need citation of authorities in its support. A few cases go further, and 
rule that it is conclusive of matters incidentally cognizable, if they were in 
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fact decided. To this we do not assent. But it is certain that a judgment 
of a court of competent jurisdiction is everywhere conclusive evidence of 
every fact upon which it must necessarily have been founded.” 


In Wilson v. Deen, 121 U. 8. 525, 532, 7 Sup. Ct. Rep. 1004, Mr. 
Justice Field restates the principle thus: 

“In Cromwell vy. County of Sac, 94 U. S. 351, we considered at much length 
the operation of a judgment as a bar against the prosecution of a second 
action upon the same demand, and as an estoppel upon the question litigated 
and determined in another action between the same parties upon a different 
demand; and we held, following in this respect a long series of decisions, that 
in the former case the judgment, if rendered upon the merits, is an absolute 
bar to a subsequent action, a finality to the demand in controversy, concluding 
parties and those in privity with them; and that in the latter case—that is, 
where the second action between the same parties is upon a different de- 
mand—the judgment in the first action operates as an estoppel as to those 
matters in issue, or points controverted, upon the determination of which the 
finding or verdict was rendered.” 


In Bissell v. Spring Valley Tp., 124 U. N. 225, 231, 8 Sup. Ct. Rep. 
495, Mr. Justice Field again restates the doctrine as held by the 
court in clear and unequivocal language, as follows: 

“In Cromwell v. County of Sac, 94 U. 8S. 351, we drew a distinction be- 
tween the effect of a judgment as a bar or estoppel against the prosecution 
of a second action upon the same claim or demand and its effect as an 
estoppel in another action between the same parties upon a different claim 
or demand. In the latter case—which is the one now before us—we held, 
following numerous decisions to that effect, that the judgment in the prior 
action operates as an estoppel only as to those matters in issue, or points 
controverted, upon the determination of which the finding or verdict was 
rendered. The inquiry in such case, therefore, we said, must always be as 
to the point or question actually litigated and determined in the original ac 
tion, for only upon such matters is the judgment conclusive in another action 
between the parties upon a different demand. Lumber Co. v. Buchtel, 101 U. 
S. 638; Wilson v. Deen, 121 U. S. 525, 7 Sup. Ct. Rep. 1 a 


The rule thus settled has been reiterated by the court in Nesbit 
v. Independent Dist., 144 U. S. 610, 618, 12 Sup. Ct. Rep. 746; Rail- 
road Co. v. Alsbrook, 146 U. 8. 279, 302, 13 Sup. Ct. Rep. 72; McComb 
v. Frink, 149 U. 8S. 629, 641, 18 Sup. Ct. Rep. 993. 

In the sense that the present suit is prosecuted for an infringe- 
ment not involved in the prior adjudication, the demand is not the 
same. But that, we think, is not the proper criterion. The in- 
quiry should be directed to the question whether the right asserted 
by the party as the foundation of this suit is the same right de 
termined by the previous action; for, if the former test should 
prevail as the standard, a patentee could never be precluded from 
asserting the validity of his patent against subsequent infringe- 
ments by the one who had by previous judgment obtained adjudi- 
cation against its validity. The former recovery in such case 
would be conclusive only that the particnJar Jevices there involved 
did not infringe. The question of the validity of the patent. 
would thus forever remain at large, without conclusive determina- 
tion. We are of opinion, therefore, that this suit is upon the 
same claim and demand, to wit, the patent that was involved and 
determined in the former suit. That this must be so appears 
clearly from an examination of the cases cited. Thus in Wilson 
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v. Deen, supra, the lessor brought action for rental under a lease. 
The defense was that of fraud in procuring the lease, and judg- 
ment passed for the defendant. In another action between the 
same parties for rental subsequently accruing under the same 
lease, the former recovery was pleaded in bar, against which it 
was urged that the demand was not identical, and Cromwell v. 
County of Sac was invoked to sustain that position. The court, 
however, sustained the plea, saying of the former judgment that 
“it determined not merely for that case, but for all cases between 
the same parties, not only that there was nothing due for the 
rent claimed for the month of December, 1873, but that the lease 
itself was procured by fraud, and therefore void.” The court 
cites with approval the case of Gardner v. Buckbee, 3 Cow. 120, 
where two notes were given upon the sale of a vessel. In an ac- 
tion upon one of the notes the maker pleaded fraud in the sale, 
and a total failure of consideration, and judgment was rendered 
in his favor. In an action upon the other of the notes the record 
of the judgment in the former suit was offered in evidence in bar 
of the action. The supreme court held the judgment conclusive. 
Instances might be multiplied of like adjudications. We deem 
it only necessary to refer to, without enlarging upon, the following 
eases: Lumber Co. v. Buchtel, 101 U. 8. 638; Insurance Co. y. 
Bangs, 103 U. S. 780; Elgin v. Marshall, 106 U. 8. 578, 579, 1 Sup. 
Ct. Rep. 484. 

We are compelled, therefore, to the conviction that this suit 
falls within the first resolution in Cromwell v. County of Sac, 
namely, that it is a second action upon the same claim or demand, 
to wit, upon the claim for a monopoly granted by patent; and that 
the former decree, the question being necessarily involved and at 
issue in that cause, determines conclusively and for all time, as 
between the parties thereto and their privies, the validity of the 
patent. It can no more be made the subject of contention be- 
tween them. 

Nor do we apprehend the result could be different if the case 
could be held to fall within the second resolution of Cromwell v. 
County of Sac. If this suit can be construed to be upon a differ- 
ent claim or demand because the alleged infringement was in the 
use of machines not involved in the former suit, still the prior de- 
cree would be conclusive upon the matters at issue essential to 
a recovery, and actually determined in such action. The validity 
of the patent was there at issue. Its invalidity was claimed be- 
cause, as there asserted, certain specified prior patents described 
the same invention, and because of prior use. The determina- 
tion of the issue of invalidity was essential to any decree for the 
complainant in that cause, and was determined by the judgment. 
It is said here that the prior patent to Dalton, and prior use by 
Hague here asserted, was not then in issue. The Dalton patent 
was distinctly passed upon by the court, and was held unavailing 
to defeat the invention claimed. As to the alleged prior use by 
Hague, it may be said that it was in the prior suit alleged by 
the defendant with the sanction of the present appellant that the 
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cultivators complained of as infringing were manufactured under 
the letters patent to Hague of June 21, 1881. This patent was 
some two weeks subsequent in date to the complainant’s patent, 
and was held to infringe. Prior use by Hague may not have been 
specifically alleged, but the defendant there attacked the validity 
of the patent because of prior use and of anticipation by other pat- 
ents. It was a duty to have asserted all anticipating patents, and 
all prior use. The issue of the pleadings was novelty of invention. 
The testimony of prior use and of anticipatory patents bore upon 
the issue of novelty of invention. In a suit at law such issue is 
tendered by a plea of the general issue, and such evidence may be 
given thereunder upon giving a certain notice. So in a suit in 
equity, like defense of invalidity may be pleaded, “and proofs of the 
sume may be given upon like notice in the answer of the de- 
fendant and with the like effect.” Rev. St. § 4920. The state- 
ment so required of particular anticipating patents, and of prior 
use, is clearly a mere bill of particulars of evidence to establish the 
issue of want of novelty; not independent issues. So no new de- 
fense is here asserted. The matter charged is merely additional 
evidence in support of the issue presented and determined in the 
former suit. It was competent evidence in that suit without any 
statement of it in the pleading, if the objection of the statute was 
not timely urged. Loom Co. v. Higgins, 105 U. 8S. 580; Zane v. 
Soffe, 110 U. 8. 200, 203, 3 Sup. Ct. Rep. 562. The proposed evi- 
dence comes too late to be availing. The decree of a court is 
not the less conclusive because a party has failed to produce all 
the evidence at command, or because of newly-discovered evidence. 
“Expedit reipublicae ut sit finis litium.” 
The decree will be affirmed. 





(57 Fed. 992, — U. 8S. App. —.) 
MOLINE PLOW CO. v. EAGLE MANUF'G CO. 
(Circuit Court of Appeals, Seventh Circuit. October 6, 1803.) 
No. 26. 


Appeal from the Circuit Court of the United States for the Northern 
District of Ilinois. 

In Equity. Bill by the Eagle Manufacturing Company against the Moline 
Plow Company to restrain the infringement of a patent. Complainant. ob- 
tained a decree. Defendant appeals. Affirmed. 


Bond, Adams & Pickard, for appellant. 
George H. Christy, for appellee. 


í aoe GRESHAM and WOODS, Circuit Judges, and JENKINS, District 
udge. 


JENKINS, District Judge. This case differs in no essential particulars from 
that of David Bradley Manuf’g Co. v. Eagle Manuf’g Co., 6 C. C. A. 661, 57 
Fed. Rep. 980, herewith decided. It presents the same questions, and is con- 
trolled by the same rules of law. The decree is therefore affirmed. 


v.6c.c.aA.—43 
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(57 Fed. 1030, — U. S. App. —.) 
THOMPSON v. SEARCY COUNTY. 
SEARCY COUNTY v. THOMPSON. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
Nos. 245, 264. 


1. COUNTIES—CONTRACT8— V ALIDITY— EXCESSIVE PRICE—DAMAGES. 

In a suit on county warrants issued pursuant to the orders of the 
county court, in compliance with the provisions of a valid contract for 
the erection of a courthouse, and for the precise amount which the county 
had agreed to pay, the county, in the absence of fraud in obtaining the 
contract, and of proof that the work was not done in compliance with 
the specifications, is not entitled to a deduction from the contract price, 
or to insist that the damages be assessed as upon a quantum meruit, 
merely because the courthouse when completed was worth only one 
third of the contract price. Shirk v. Pulaski Co., 4 Dill. 209, 211, dis- 
tinguished. 

2. SAME—EXCEEDING APPROPRIATION—ARKANSAS STATUTE. 

Under Mansf. Dig. Ark. § 1451, providing that no agent of any county 
shall make any contract on behalf of the county unless an appropria- 
tion has been previously made therefor, and is wholly or in part unex- 
pended, a contract for the erection of a county courthouse for an agreed 
price of $29,000 is binding upon the county although only $2,200 had 
been previously appropriated therefor. Hardware Co. v. Erb, 17 S&S 
W. Rep. 7, 54 Ark. 645, followed; Worthen v. Roots, 34 Ark. 356, dis- 
tinguished. i 

3. SamME—ACTIONS ON COUNTY WARRANTS. 

County warrants issued to pay for public works in Arkansas are not 
negotiable instruments, in the full sense of the law merchant, but are 
mere prima facie evidences of a valid claim, and the statute of limita- 
tions begins to run against them upon delivery. A suit can therefore 
be maintained on such warrants, whether an appropriation adequate to 
pay them has been made or not. Wall v. County of Monroe, 103 U. S 
74, and Crudup v. Ramsey, 15 S. W. Rep. 458, 54 Ark. 168, followed. 

‘4. FEDERAL Courts—Fo.L.LoOwING STATE DEcistons. 

With respect to the interpretation of state statutes regulating the mak- 
ing of contracts by counties, the decisions of the state courts are bind- 
ing upon the courts of the United States. 

5. SAME—.J URISDICTION —COUNTY WARRANTS PaYABLE TO A. B., OR BEARER— 
AcT Marcu 3. 1887. 

A county warrant made payable “to A. B., or bearer,” is legally equiv- 
alent to one made payable simply “to bearer,” and, under Act March 3, 
1887, (1 Supp. Rev. St. 611,) the assignee thereof may maintain an action 
thereon in a federal court, without reference to the citizenship of A. B., 
if the other requisite jurisdictional facts appear. 

6. SAME—ARKANSAS STATUTE—CILAIMS AGAINST COUNTIES. 

St. Ark. Feb. 27, 1879, requiring all persons having claims against a 
county to present them for allowance to the county court, does not 
deprive nonresident creditors of their right to sue the county in a 
federal court. Chicot County v. Sherwood, 13 Sup. Ct. Rep. 695, 148 U. 
S. 529, followed. 


In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

At Law. Action by William H. Thompson against Searcy 
county, Ark., to recover upon certain county warrants. The cause 
was tried without a jury, and judgment was given for plaintiff. 
Both parties bring error. Reversed on plaintiff's exceptions. 


THOMPSON V. SEARCY COUNTY. Of 


Statement by THAYER, District Judge: 


This is a suit on county warrants aggregating $24,000, which were issued 
by Searcy county, Ark., during the years 1888, 1889, and 1890, for building a 
courthouse. 

Under the constitution of the state of Arkansas, the justices of the peace 
of each county, or a majority of them, sit with the county judge for the pur 
pose of levying county taxes, and making appropriations for county expenses, 
and, when thus sitting, the tribunal thus constituted is ordinarily termed the 
“Quorum Court;” but for the purpose of auditing claims against the county, 
entering into contracts in its behalf, and attending to all other matters relat- 
ing to county affairs, the county judge sits alone, and constitutes the county 
court. Const. Ark. art. 7, §§ 28, 30; Worthen v. Badgett, 32 Ark. 496-522. 

At a session of the quorum court of Searcy county, held in October, 1887, 
that body made an appropriation in the sum of $2,200 towards building a 
courthouse. At the January session, 1888, the county court of said county, in 
view of such appropriation, ordered the erection of a courthouse at the 
county seat, and appointed a commissioner of public buildings to draw 
plans and specifications for such a structure. Subsequently the plans devised 
by such commissioner were approved by the county court, and a contract was 
thereupon entered into on April 2, 1888, with McCabe & Greenhaw, for the 
erection of a courthouse in accordance with the plans of the commissioner, 
at a cost of $29,000, they being the lowest responsible bidders for the erec- 
tion of the building. At various times thereafter during the erection of the 
building the quorum court made further appropriations for the construction of 
the courthouse, the whole of such appropriations, including the first, aggregat- 
ing $11,400, and no more. At various times during the progress of the work 
the county court likewise ordered warrants to be drawn on the county treas- 
urer in favor of the contractors, until the contract price was thus liquidated. 

The case was tried in the circuit court, without a jury, and the trial judge 
made a special finding of the facts, embodying substantially the facts above 
stated. He further found “that said contract for building said courthouse 
was duly advertised, and that the proceedings prior to and including the letting 
of said contract, and giving bond by the contractors, were in accordance with 
the statute in such cnse made and provided, and that the work on said court- 
house was done in accordance with the plans and specifications and terms of 
said contract, excepting one change, which was made by order of said county 
court, held by said county judge, on the recommendation of said commissioner, 
at an additional price of $4,000, which was completed as agreed upon, and was 
accepted by said county court; that this made the sum total of the price of 
said work done by said contractors $33,100, for all of which county warrants 
were issued to said contractors, jointly or severally; that the warrants sued 
on amount to the sum total of $24,000; and that they are a part of the war- 
rants issued to said contractors for building said courthouse.” The circuit 
court further found “that at the time said courthouse was completed it was 
really worth no more than $11,000,” and that of the warrants drawn on the 
treasurer the county had redeemed warrants to the amount of $5,900 before 
the present suit was brought. The trial court also found “that since 1886, ana 
to the present time, there has been no money in the county treasury, and 
that during all this time the constitutional limit of county taxation had been 
levied and appropriated, and that none has been appropriated for building said 
courthouse, except as above stated.” 

As a conclusion of law the circuit court adjudged that the plaintiff below 
was entitled to recover 33% per cent. of the face value of the warrants by 
him owned and held, and in accordance with that view it entered a judgment 
against the county in the sum of $8,000. Both parties to the suit have ex- 
cepted to the action of the lower court, and have respectively sued out a writ 
of eror. 


U. M. Rose, H. M. Hill, W. E. Hemingway, and G. B. Rose, for 
plaintiff. 
Eben W. Kimball, for defendant. 
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Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 


THAYER, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The plaintiff below has assigned for error that the circuit court 
erroneously permitted the defendant county to produce evidence 
tending to show that the courthouse, for the building of which 
the warrants in suit were issued, was not worth more than $11,000 
when completed. He further complains that the circuit court 
erred in declaring the law as follows: 

“The plaintiff in this case is entitled to recover only the legal, ordinary, 
and customary price for building such a courthouse, estimating a dollar in 


county warrants at par with a dollar of lawful currency of the United States, 
and to be prorated upon the amount of warrants sued on.” 


And that it also erred in refusing to give the following declara- 
tions, which were asked by the plaintiff: 

“(1) Though the courthouse, for the building of which the warrants sued 
on were issued, cost more than it was worth after it was built, yet, in the 
absence of fraud in procuring the contract under which said warrants were 
issued, or in procuring the issue of the same, the court should find in favor 
of the plaintiff for the full value of the warrants sued on. 

“(2) This is not a suit that, in the absence of fraud, involves either the 
cost or the value of the courthouse for which the warrants sued on were 
issued; and, if the court finds that the contract for building the courthouse 
was legally let to the contractors as the lowest bidders, at a fixed price, that 
the work was done according to the contract, and that the warrants sued on 
were issued in payment of said work, then the court. in the absence of any 
proof of fraud on the part of said contractors, will find in favor of the 
plaintiff for the value of said warrants.” 


We are satisfied, by an inspection of the record, that the errors 
thus complained of are of such character as will necessitate a 
reversal of the case. The suit is founded upon warrants which 
were issued pursuant to orders of the county court, in compliance 
with the provisions of the contract for the erection of a court- 
house, and for the precise amount which the county had agreed 
to pay for the erection of the building. Under these circumstances, 
the county is not entitled to a deduction from the contract price, 
or to insist that the damages shall be assessed as upon a quantum 
meruit, unless it can show, either that the work was not done 
in compliance with the specifications of the contract, or that the 
contractors were guilty of some fraud in procuring the contract 
to be entered into, on account of which the warrants were issued. 
But neither of the conditions last mentioned as entitling the county 
to a deduction from the contract price is disclosed by the record. 
It was expressly found by the trial judge that the work was done 
by the contractors “in accordance with the plans and specifica- 
tions, excepting one change, which was made by order of the 
county court;” and there is no plea or finding which shows that 
the contractors were guilty of any fraud in obtaining the contract, 
except the statement that the courthouse when completed “was 
really worth no more than $11,000.” In opposition to this finding 
it further appears, however, from the special verdict, that the 
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contract for the building of the courthouse was entered into after 
sealed proposals for the erection of such a building had been solic- 
ited by public advertisement, in the manner provided by law, 
and that the contract was let to the lowest responsible bidder. The 
most that the record discloses is that the county, for some reason, 
agreed to pay more for the building than it was really worth when 
completed. It fails to show that the contractors by whom the 
work was done were guilty of any trick or artifice tantamount to 
a fraud, in obtaining such a contract, which entitles the county 
to a deduction from the contract price. There are indications con- 
tained in the record that the action of the circuit court, which 
is now under consideration, was induced by the decision in Shirk 
v. Pulaski Co., reported in 4 Dill. 209, 211, and an attempt is made 
to support the action of the trial court on the strength of that 
decision. It will be observed, however, that in Shirk v. Pulaski 
Co. the plea which was interposed by the county showed the fol- 
lowing facts: that the warrants of the county had become greatly 
depreciated in value; that to make up for such depreciation, and 
to secure to certain county officers the full payment of their legal 
fees, by a sale of their warrants, the county court had issued war- 
rants to such officers for five and ten times the amount of their 
respective demands. This practice seems to have been adopted 
in pursuance of an agreement between the board of supervisors 
and the various creditors of the county, and was no doubt a clear 
evasion of the laws of the state regulating the issuance of county 
warrants. The court held that warrants issued under such cir- 
cumstances were voidable; but, as they had passed into the hands 
of innocent purchasers for value, the court further determined to 
treat the holders of such warrants as the equitable assignees of 
the claims against the county, on account of which the warrants 
had been drawn, and to permit a recovery against the county to 
the amount of such claims, and no more. 

Without impugning the decision in Shirk v. Pulaski Co., it is 
sufficient to say that we discover nothing in that case which tends 
to support the action of the circuit court in scaling the warrants 
that are involved in the case at bar. It was not alleged in the 
present case, neither was it proven, that, in pursuance of an un- 
lawful arrangement between the county court and the contract- 
ors, a bid was made and accepted for the construction of the 
courthouse, at a price known to be three times in excess of its ac- 
tual value, for the purpose of covering a known or possible depre- 
ciation in the value of the county warrants with which the claim 
of the contractors was to be paid. The record simply discloses 
that the county made a bad bargain, but it fails to show that 
the contractors are in any respect responsible for such a result. 
The action of the circuit court in admitting testimony as to the 
reasonable value of the courthouse, and in declaring that the plain- 
tiff was only entitled to recover such reasonable value, and in re- 
fusing the two declarations of law asked by the plaintiff, was er- 
roneous, and in consequence of such errors the case must be re- 
versed. 
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We have next to consider some of the errors that have been as- 
signed in support of the writ of error which is prosecuted by the 
defendant county. The most important of these assignments is 
the contention of counsel that the warrants sued upon should 
have been adjudged void; because the county court had no author- 
itv under the laws of Arkansas to enter into a contract for the 
erection of a courthouse at a cost of $29,000 at a time when the 
quorum court had only appropriated $2,200 toward the erection 
of such a building. It is not denied that it was the exclusive func- 
tion of the county court, when held by the county judge, to enter 
into contracts for the erection of county buildings; but it is 
insisted that, under the laws of the state of Arkansas, it had no 
right to enter into a contract for the building of a courthouse at 
a cost exceeding the sum that had been appropriated by the 
quorum court for the erection of such a structure. 

This contention on the part of the county seems to be mainly 
based on the decisions of the supreme court of Arkansas in Worthen 
vy. Roots, 34 Ark. 356, 369, and Lawrence Co. vy. Coffman, 36 Ark. 
641, 646. We fail to find anything in Worthen v. Roots that is 
tantamount to an authoritative declaration that a county court 
can in no case enter into a contract in behalf of a county that will 
require an expenditure in excess of an appropriation that may at 
the time have been made by the quorum court. There is a dictum 
to that effect, however, in Lawrence Co. v. Coffman, but the ques- 
tion was not involved in that case, and for that reason the deci- 
sion cannot be regarded as establishing the proposition that con- 
tracts cannot be made by a county court in excess of existing ap- 
propriations. On the other hand, in a later case, (Hardware Co. 
v. Erb, 54 Ark. 645, 659, 17 S. W. Rep. 7,) the supreme court of 
that state had occasion to construe the statute on which the pres- 
ent contention in behalf of the county is based, and in so doing 
it appears to have overruled the views intimated in Lawrence Co. 
v. Coffman. The statute is as follows: 


“No county court or agent of any county shall hereafter make any con- 
tract on behalf of the county, unless an appropriation has been previously 
made therefor, and is wholly or in part unexpended.”” Mansf. Dig. § 1451. 


In speaking of the statute, and its proper interpretation, the 
rourt, in Hardware Co. v. Erb, which involved an appropriation 
for a county bridge, made use of the following language: 


“It is the policy of the act to require the concurring judgment of the 
levying [quorum] court and of the county judge that a bridge should be 
built, before a contract for building it can be made. When the levying court 
makes an appropriation to pay for one, that signifies its favorable judgment. 
and the county judge may afterwards signify his by letting the contract. 
* * * While we think that a contract cannot be made before there has 
been an appropriation for it, we do not think that, when an appropriation 
has been made, the contract will be limited to the amount appropriated. 
When the levying court appropriates any sum for the work, that signifies 
their judgment that the work should be done, and the county judge may 
then proceed to contract for it without further consulting them; the only lim- 
itations upon his power being found in other directions.” 


The views thus expressed relative to the proper interpretation 
of the statute seem to be sound, in view of the fact that, under 
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other provisions of the laws of Arkansas, the quorum court only 
has power to make appropriations “for the expenses of the county 
or district for the current year.” Mansf. Dig. § 1448. If it was 
held that the county court could not enter into a contract involv- 
ing an expenditure in excess of an existing annual appropriation, 
it might seriously embarrass the county in prosecuting necessary 
public works of such magnitude that they could only be paid for 
out of the revenues of the county for successive years. But, be 
this as it may, we think that the decision in Hardware Co. v. Erb 
is an authoritative exposition of the purpose of the statute in 
question, and, being a matter of local law, we are constrained to 
adopt the views therein expressed. It follows that no error was 
committed by the circuit court in refusing to hold that the war- 
rants were void, because the contract for the erection of a court- 
house at a cost of $29,000 was in violation of law. 

It is further assigned that the circuit court erred in overruling 
a demurrer, which was interposed by the county, to the complaint 
on which the case was tried. The demurrer appears to have been 
mainly grounded on the fact that the warrants set out in the com- 
plaint directed the county treasurer to pay them “out of any 
money in the treasury appropriated for building a courthouse,” 
and that the complaint did not aver that any appropriation had 
been made; hence it is argued that the complaint did not show 
that the warrants were due and payable, and for that reason did 
not state a cause of action. With reference to this contention it 
is to be observed that it has been held that warrants such as these 
issued in the state of Arkansas are not negotiable instruments in 
the full sense of the law merchant, and that the rules applicable 
to negotiable paper are not strictly enforced with reference to 
such instruments. They are mere evidences of indebtedness issued 
by that branch of the county government whose function it is to 
audit and allow claims against the county, and. when thus issued, 
they are prima facie evidence that the claim is valid, and is like- 
wise due and payable. Wall v. County of Monroe, 103 U. 8. 74, 77; 
County of Ouachita v. Wolcott, 103 U. 8. 559; Mayor v. Ray, 19 
Wall. 468, 477. 

It is also the settled law of Arkansas that warrants such as 
these may be barred by the statute of limitations, and that the 
statute of that state barring suits on written instruments, not 
under seal, after the lapse of five years, begins to run as against 
a county warrant upon its delivery to the person in whose favor 
it is drawn. Crudup v. Ramsey, 54 Ark. 168, 15 8. W. Rep. 458; 
Goldman v. Conway Co., 10 Fed. Rep. 888. And in the case of 
Crawford Co. v. Wilson, 7 Ark. 214, it was taken for granted that 
the holder of county warrants issued for building a courthouse 
could maintain an immediate suit thereon against the county, and 
reduce the audited demand to a judgment, although the particular 
fund on which the warrants were drawn was exhausted. 

In view of these rulings we conclude that a suit could be main- 
tained on the warrants as soon as they were delivered to the con- 
tractors, without reference to the question whether the fund against 
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which they were drawn had or had not been depleted. It would 
be the height of injustice to hold that a suit could not be maim- 
tained on the warrants, for the purpose of reducing them to a 
judgment, until there was an appropriation adequate to pay them, 
and, at the same time, to hold that, without reference to an appro- 
priation, the statute of limitations begins to run from the date of 
delivery. It is clear, we think, that no error was committed in 
overruling the first point of demurrer. 

It is equally clear that the second point of the demurrer was un- 
tenable. The warrants in suit were made payable to “G. B. Green- 
haw, or bearer.” The suit thereon is brought by an assignee 
thereof, who is a citizen of Missouri, and it is contended that the 
suit was not within the jurisdiction of the circuit court, under 
that clause of the first section of the judiciary act of March 3, 1887, 
relating to suits by assignees of choses in action, because they were 
not made payable simply “to bearer.” 1 Supp. Rev. St. U. 8. pp. 
611, 612. In other words, a distinction is attempted to be drawn 
between an instrument payable to a particular person “or bearer” 
and one that is payable simply “to bearer;” the argument being 
that the former class of instruments are not within the exception 
mentioned in the statute, as construed in Wilson v. Knox Co., 43 
Fed. Rep. 481, while the latter class are. The statement of the 
point thus raised by the county is its own refutation. A warrant 
made payable “to A. B., or bearer,” is for all practical purposes, 
and in legal effect, the equivalent of one made payable simply “to 
bearer ;” and, under the judiciary act of March 3, 1887, an assignee 
may maintain an action in the national courts on a warrant 
drawn in one form, as well as the other, if the other requisite 
jurisdictional facts appear. 

Another assignment which is argued at some length by the 
county is to the effect that the circuit court erred in holding that 
a suit could be maintained on these warrants in the United States 
circuit court, notwithstanding the provision of a statute of Arkan- 
sas approved on February 27, 1879, which repealed all previous 
acts authorizing counties of the state to be sued, and required all 
persons having demands against a county to present them for al- 
lowance to the county court. Mansf. Dig. p. 350, and notes. This 
proposition is met and overcome by a recent decision of the supreme 
court of the United States in Chicot Co. v. Sherwood, 148 U. 8. 
529, 13 Sup. Ct. Rep. 695, wherein it is held that the statute in 
question is not adequate to deprive nonresident creditors of a 
county of their right to sue the county in the national courts, 
when the amount is sufficient to invoke their jurisdiction. 

We have thus reviewed all of the important errors assigned by 
the county, and find them to be without merit, wherefore the action 
of the circuit court must be affirmed, with respect to all of those 
rulings as to which the county has excepted; but for errors prej- 
udicial to the plaintiff, as heretofore indicated, the judgment of 
the circuit court is reversed, and the cause is remanded, with di- 
rections to grant a new trial. 


NORTHERN PAC. R. CO. V. BEHLING. 681 


(57 Fed. 1037, — U. S. App. —.) 
NORTHERN PAC. R. CO. v. BEHLING. 
(Circuit Court of Appeals, Eighth Circuit. September 18, 1893.) 
No. 276. 


L MASTER aND SERVANT—NEGLIGENCE OF COEMPLOYE—STATUTORY LIABILITY 
OF RAILROAD COMPANIES. 
Under Gen. Laws Minn. 1887, c. 13, a railroad company is Hable for inju- 
ries to an employe caused by negligence of a coemploye. 


2. SamME—NEGLIGENCE—QUESTION FOR JURY. 

A section foreman in charge of a hand car was informed by the crew 
that a train was approaching from behind, but he ordered the men to go 
on “pumping” until he told them to stop. He delayed giving the order 
until the train was so close that the car could not be removed from the 
track in the accustomed deliberate and safe manner, and in the haste 
and excitement of getting it out of the way one of the crew stumbled and 
lost his hold, by which the car was precipitated upon another of the 
crew. Held, in an action by the latter against the railroad company, that 
the question whether the injury was due to negligence of the foreman was 
for the jury, and the court properly refused to direct a verdict for de- 
fendant. Coyne y. Railway Co., 10 Sup. Ct. Rep. 382. 133 U. S. 370, dis- 
tinguished. 


In Error to the Circuit Court of the United States for the Dis 
trict of Minnesota. 

At Law. Action by Henry Behling against the Northern Pacific 
Railroad Company for damages for personal injury. Verdict and 
judgment for plaintiff. Defendant brings error. Affirmed. 


John H. Mitchell, Jr., and Tilden R. Selmes, for plaintiff in error. 
F. D. Larrabee, for defendant in error. 


Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 


CALDWELL, Circuit Judge. The defendant in error was a 
section hand in the employ of the plaintiff in error, the crew con- 
sisting of four men and a foreman. On the 27th of September, 
1889, while the crew, under the direction of the foreman, was oper- 
ating a hand car on the track going to their place of work, a 
freight train was seen approaching from the rear, and rapidly 
gaining on the hand car. The attention of the foreman was 
called to this fact, and the suggestion made that the hand car be 
stopped and removed from the track, to which he replied: “Never 
mind. You keep on pumping until I tell you to stop.” He de 
layed giving the order to stop until the train was dangerously near 
the hand car, when he ordered the men to stop pumping, applied 
the brakes, and said, “Now get her off the track as quick as the 
devil will let you.” When this order was given, the train was 
so close to the hand car that there was not time to remove the 
latter from the track in the accustomed orderly, deliberate, and 
safe manner, and in the extraordinary haste, exertion, and ex- 
citement incident to its removal from the track in time to prevent 
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a collision one of the crew stumbled, and lost his hold upon the 
hand car, by which it was precipitated upon and injured the de 
fendant in error. 

No exceptions are taken to the charge of the court. It is as- 
signed for error that the negligence complained of is the negli- 
gence of a fellow servant; but, under the provisions of the Minne- 
sota statute, that fact constitutes no defense. Gen. Laws 158%, c. 
13; Slette v. Railway Co., (Minn.) 55 N. W. Rep. 187; Steffenson 
v. Railway Co., 45 Minn. 355, 47 N. W. Rep. 1068. 

The only other error relied upon in argument is that the court 
erred in refusing to give a peremptory instruction to the jury 
to find a verdict for the defendant. Whether the facts proved 
constituted negligence, and, if so, whether the defendant in error 
was injured as a result of such negligence, were questions of fact 
for the jury to decide. The plaintiffs testimony tended to sup 
port his contention on both of these issues. As we said in the 
case of Railroad Co. v. Conger, 5 C. C. A. 410, 56 Fed. Rep. 20: 

“It was for the jury to say whether and how far the evidence was to be 
believed. If by giving credit to the plaintiff’s evidence, and discrediting the 


counter evidence, the plaintiff's case was made out, the court should not 
have withdrawn the case from the jury.” 


The case of Coyne v. Railway Co., 133 U. 8. 370, 10 Sup. Ct. Rep. 
382, is relied upon by the plaintiff in error, but is not in point. 
In that case the court say that “the injury to the plaintiff was 
not caused by any negligence on the part of McCormick,” the fore- 
man. In this case the jury found the foreman was guilty of neg- 
ligence in not giving a timely order for the removal of the hand 
car from the track, and that the injury to the plaintiff resulted 
from that act of negligence. In the Coyne Case the court said, 
“It does not appear that the approaching freight train was so 
near as to render it unsafe for McCormick to start the construc- 
tion train,” and it was, therefore, held that an order to hasten the 
loading of the car was not a negligent act; but in the case at bar 
the jury found that the foreman was guilty of negligence, not in 
giving, but in delaying to give, the order for the removal of the 
hand car from the track until there was imminent danger that 
it would be run into by the train before it could be removed. 
The serious consequences of such a collision were barely averted 
by unusual and extraordinary exertion on the part of the crew. 
The jury have found that this dangerous situation was brought 
about by the negligence of the foreman, and that as a result of such 
negligence the plaintiff sustained the injury complained of. 

The judgment of the court below is affirmed. 
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ALASKA TREADWELL GOLD MIN. CO. v. WHALAN. 
(Circuit Court of Appeals, Ninth Circuit. November 21, 1893.) 
No. 151. 


aoe from the District Court of the United States for the District of 
aska. 


T. Z. Blakeman, for appellant. 
Lorenzo S. B. Sawyer, for appellee. 
No opinion. Appeal dismissed. 





THE HERCULES. 
YOUNG v. THE HERCULES. 
(Circuit Court of Appeals, Fourth Circuit. October 4, 1893.) 
No. 54. 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of South Carolina. 


Mitchell & Smith, for appellant. 
Bryan & Bryan, for appellee. 


No opinion. Dismissed pursuant to the twenty-third rule, the record not 
having been printed. 





JENSEN CAN-FILLING MACH. CO. et al. v. NORTON ct al. 
(Circuit Court of Appeals, Ninth Circuit. October 19, 1893.) 
No. 135. 
Appeal from the Circuit Court of the United States for the District of Ore- 
E Wheaton, Kallock & Kierce, for appellants. 


Estee, Mundy & Adcock, for appellees. 
No opinion. Dismissed on motion of counsel for appellants. 





(57 Fed. 107, 9 U. S. App. 203.) 
McCORMACK et al. v. FALLS CITY BANK OF LOUISVILLE. 
(Circuit Court of Appeals, Seventh Circuit. October 17, 1892.) 
No. 1. 


In Error to the Circuit Court of the United States for the District of In- 
diana. 

At Law. Action by the Falls City Bank of Louisville, Ky., against Patrick 
H. McCormack, Samuel Hege, A. C. White, and Joseph I. Irwin, upon a 
promissory note. Demurrers to defendants’ answers were sustained, where- 
upon they filed amended answers, to which a reply was filed, and the cause 
was submitted for trial to the court without a jury, the trial resulting in a 
judgment for the plaintiff. Defendants bring error. Affirmed. 


Lamb & Hill, for plaintiffs in error. 
John T. Dye and Humphrey & Davie, for defendant in error. 
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Before GRESHAM, Circuit Judge, and BLODGETT and JENKINS, Dis 
trict Judges. 


PER CURIAM. The record dłscloses no error, and the judgment is af- 
firmed, with costs and interest. 





THE MICHIGAN. 
OWEN et al. v. PRINGLE et al. 
(Circuit Court of Appeals, Sixth Circuit. June 22, 1893.) 
No. 55. 


Appeal from the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan. 

Wm. J. Gray and Robert T. Gray, for appellants. 

Henry C. Wisner, for appellees. 

Before BROWN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

No written opinion filed. Decree affirmed. 





MOBILE & O. RY. CO. v. CHAPMAN. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 
No. 126. 


In Error to the Circuit Court of the United States for the Southern District 
of illinois. 

J. M. Lansden, for plaintiff in error. 

Dismissed, the cause having been settled between the parties. 





PEERSON v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. November 20, 1893.) 
No. 146. 


Appeal from the District Court of the United States for the District of 
Alaska. 

Lorenzo S. B. Sawyer and J. F. Maloney, for appellant. 

Chas. A. Garter, for the United States. 

No opinion. Dismissed on motion of counsel for appellant. 





PENNSYLVANIA CO. v. HALL. 
(Circuit Court of Appeals, Seventh Circuit. December 1, 1893.) 
No. 13L 


In Error to the Circuit Court of the United States for the Northern District 
of Illinois. 

Geo. Willard, for plaintiff in error. 

J. W. Cochran, for defendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

No opinion. Reversed and remanded, with instructions to grant a new 
trial, on stipulation of counsel. 
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REDDY v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. April 19, 1893.) 
No. 80. 


Appeal from the Circuit Court of the United States for the Northern Dis- 
‘trict of California. 
No opinion. Dismissed on motion of counsel for appellant. 





STRUTHERS et al. v. HARMON. 
(Circuit Court of Appeals, Third Circuit. December 12, 1893.) 
No. 29. 


Appeal from the Circuit Court of the United States for the Western Dis- 
‘trict of Pennsylvania. 

For prior reports of this case, see 43 Fed. 437, and 57 Fed. 637. 

D. F. Patterson, for appellants. 

W. Bakewell, for appellee. 

Dismissed per stipulation at the cost of the appellants, the cause having 
‘been settled by the parties. 





TOD et al. v. KENTUCKY UNION RY. CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. June 20, 1893.) 
No. 92. 


Appeal from the Circuit Court of the United States for the District of 
Kentucky. 

Jas. E. Gaither and Dodd & Dodd, for appellants. 

Humphrey & Davie and St. John Boyle, for appellees. 

Before BROWN, Circuit Justice, and TAFT and LURTON, Circuit Judges. 

No written opinion filed. Decree affirmed. 





TUTTLE et ux. v. CHURCH et al. 
SAME v. BRIGHTMAN. 
(Circuit Court of Appeals, First Circuit. January 3, 1894.) 
Nos. 63 and 64. 


Appeals from the Circuit Court of the United States for the District of 
Rhode Island. 

For prior reports of these cases, see 53 Fed. 422, 429. 

Benj. Barker, Jr., Wm. C. Baker, and John M. Marshall, for appellants. 

Wm. G. Roelker, for appellees. 

Dismissed, without cost to either party, pursuant to stipulation filed. 





UNITED STATES v. WILLAMETTE VAL. & C. M. WAGON ROAD CO. 
(Circuit Court of Appeals, Ninth Circuit. April 19, 1893.) 
No. 89. 


Appeal from the Circuit Court of the United States for the District of 
‘Oregon. 
Dismissed by consent, pursuant to the twentieth rule. 
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VULCAN IRON WORKS v. SMITH. 
(Circuit Court of Appeals, Ninth Circuit. April 19, 1893.) 
No. 111. 


Appeal from the Circuit Court of the United States for the Northern Dis 
trict of California. 

Motion to limit and dismiss appeal. 

No opinion. Motion denied. 
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THE W. B. DUNCAN. 
DURLAND et al v. THE W. B. DUNCAN. 
(Circuit Court of Appeals, Seventh Circuit. October 2, 1893.) 
No. 137. 


Appeal from the District Court of the United States for the Southern Dis 
trict of Illinois. 

W. B. Gilbert, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN. District Judge. 

No opinion. Docketed and dismissed on motion of counsel for appellee. 
the appeal not having been filed in time. 
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INDEX. 


Abatement and Revival. 


Waiver of pleas in abatement, see “Removal of Causes,” 2. 


Account. 


Furnishing items of account sued on, see “Pleading,” L 


Accounting. 


By auctioneer selling goods obtained by fraud, see “Auction and Auc 
tioneer.”’ 

By trustee, see “Trusts,” 3, 4. 

Settlement of partnership affairs, see “Partnership,” 3-5. 


ACCOUNT STATED. 
Effect of judgment recovered on account stated, see “Judgment,” 6. 


Pleading and proof. 

Under the rules conforming the practice of the federal circuit courts 
in Florida, in actions at law, to the state laws and practice, the defend- 
ant in an action on an account stated may show, under the plea of “never 
was indebted,” that the accounts are incorrect. 

—Wittich Vv. Allison, 56 Fed. 796 eeseeneeveeeece onaran eaaa a 


ACKNOWLEDGMENT. 


Before whom taken. 

1. Act Va. Oct. 1785. (12 Hen. St. 154,) required conveyances of lands 
made by persons not resident in Virginia to be acknowledged ‘before 
any court of law,” and “certified by such court * * * in the manner 
such acts are usually authenticated by them.” Held, that this acknowl- 
edgment before the “court” was a ministerial, rather than a judicial, 
act, and was not a matter to be entered of record, or even to be doue 
by the court as such. It was sufficient if done before the pereons consti- 
tuting the court; but, where the court was composed of several meim- 
bers, the acknowledgment was invalid unless taken before a sufficient 
number to constitute the court. 

—Loree v. Abner, 57 Fed. 159... ccc ccc ccc ccc cece cee nce ceces 302 


9. By the laws of Pennsylvania in force in May, 1788, (1 Laws 1810, p. 
142.) three justices were necessary to constitute the court of common 
pleas for the county of Philadelphia, and an acknowledgment of a Vir- 
ginia deed under the said act of 1785, before two of them only, was in- 
valid. 
—Loree V. Abner, 57 Fed. IDO sorieedet esaeren ahaaa daaa 02 


Foreign acknowledgment—Presumption. 

8. Where a Virginia deed bore a certificate of acknowledgment signed 
by two justices of a Peunsylvania court, accompanied by the certificate 
of a prothonotary thut the signers of the first certificate were in fact 

V.6.C.C.A. (687) 
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such justices, and entitled to full credit as such, the fact that the pro- 
thonotary's certificate was under his seal as such was sufficient to raise 
& presumption that the certificaticn was ‘tin the manner such acts are 
usually authenticated by them,” as required by the Virginia statute. 


—Loree v. Abner, 57 Fed. 159........ (Eee Obese eden eeeee oe -oU2 
ACTION. 
See, also, ‘“Costs;” “Deposition;” “Evidence;” “Limitation of Actions;” “Par- 
ties;” “Pleading;” ‘Practice in Civil Cases;” “Removal of Causes;” 
“Trial; “Writs.” 


Against agent of United States, see “United States,” 2, 

By assignees, see “Courts,” 7-9. 

By or against Indians, see “Courts,” 16-18. 

By United States, see “United States,” 3 

For breach of warranty, see “Sale,” 7-10. 

For causing death, see “Death by Wrongful Act.” 

For deceit, see “Deceit.” 

For ejection of passenger, see “Carriers,” 10-14. 

For failure to deliver telegram, see “Telegraph Companies.” 

For infringement of patent, see “Patents for Inventions,” 20-23. 

— of trade-mark, see “‘Trade-Marks and Trade-Names,”’ 1, 2. 

For negligence, see ‘“Damages;” “Master and Servant,” 2-35; “Negligence;” 
“Railroad Companies,” 5-10; “Shipping,” 2, 3. 

For slander of title, see “Libel and Slander.” 

On account stated, see “Account Stated.” 

On appeal bond, see ‘‘Appeal,” 38, 39. 

On county warrants, see “Counties,” 2, 3; “Courts,” 9. 

On negotiable instruments, see “Courts,” 7-2. 

To compel specific performance of contract, see “Specific Performance.” 

To enforce mechanic’s lien, see ‘““Mechanics’ Liens,” 5. 

To foreclose mortgage, see “Mortgages,” 1-6 

To invalidate tax title, see “Taxation.” 


Civil or criminal proceedings—Action for penalty. 
A suit by the United States under the contract labor act of February 
26, 1885, (23 Stat. 332, c. 164,) although brought to recover a penalty. is 
a civil suit, and a deposition is admissible in evidence therein against 
defendant. 
—Moller v. United States, 57 Fed. 490........... Cerro ye Terre e 


Adequate Remedy at Law. 
See “Equity,” 1, 2; “Injunction,” 1; “Specific Performance,” 1-3. 


ADMIRALTY. 


Bee, also, “Collision,” “Demurrage;” “Maritime Liens;” “Salvage;” “Ship- 
ping;” “Towage.” 


Appeal—Record. 

1, The circuit court of appeals cannot be required to review the testi- 
mony in an admiralty appeal when the record is not made up as required 
by admiralty rule 52, but contains only the judge's notes of the testi- 
mony, and there is no stipulation that anything may be omitted. 

—The Alejandro, 56 Fed. 621; Rede v. Wallace, Id........ eee e dec Om 


—— Review. 

2. In admiralty appeals the findings of the district judge on conflicting 
evidence will not be disturbed unless clearly against the weight of the 
evidence. The Albany, 48 Fed. 565, followed. 

—The Alejandro, 56 Fed. 621; Rede v. Wallace, Id........c.ccc0- OF 
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Costs. 

8. Where, in a proceeding for limitation of liability, the owners of the ves- 
sel unsuccessfully litigate the question of any Hability on her part, they 
are chargeable with the costs of such litigation. The Wanata, 95 U. S. 
600, followed. 

—In re Harris, 57 Fed. 243. ..... ccc ccc ccc ccc ccc coc cen ces cesecs soo 


4. A libel for salvage having been filed by the owners of a steam tug in 
their behalf only, claimants paid into court the full amount claimed by 
libelants, with accrued costs. Held, that libelants, thereafter failing to es- 
tablish a right to more than the amount so paid, were properly charged 
with costs accruing subsequent to such payment. 47 Fed. 664, affirmed. 

—Laverty v. The Dennis Valentine, 57 Fed. 398.........seecceeee400 


ADVERSE POSSESSION. 


Extent of possession. 

In ejectment the jury were instructed that if the half block sueffor was 
held by plaintiff in one tract, and was so marked out that defendant could 
know its location, and plaintiff had possession of any part of it, such posses- 
sion extended to the entire tract, but that if it was cut up into separate and 
distinct lots, and so marked on the ground, then he must show possession 
of all thereof. Held, that after this it was not error to refuse plaintiff's 
request to instruct that if the jury found that he had built two houses on 
the half block in question, and that he occupied one of them by his tenant, 
then he was iu possession of the whole of such tract, and was entitled 
to recover. 

—Carter Vv. Ruddy, 56 Fed. OE i bes Rae bebe eaee oe 0s sib tows wR oweeo 


Agency. 
See “Principal and Agent.” 


ALIENS. 


Who are—Declaration of intention to, be naturalized. 

1. A foreign-born resident of the United States, who has merely declared 
his intention to become a citizen, but has never complied with any other 
provision of the naturalization laws, is none the less an alien because of 
the facts that the constitution and laws of Minnesota. wherein he resides, 
have conferred the elective franchise and other privileges of citize:s‘iip 
on foreign subjects who have declared their intention to be naturalized, 
and that he has actually voted for member of congress and state and 
county officers. 

—City of Minneapolis v. Reum, 56 Fed. 576....... Ue eat RES wales 31 

2. Nor is his status altered by reason of the fact that, when he so de- 
clared his intention, he was entitled, by reason of length of residence, 
to be naturalized, under Rev. St. § 2167, for that section merely dispenses 
with the two-years delay between the declaration of intention and the 
actual admission to citizenship which is prescribed by section 2165. 

—City of Minneapolis v. Reum, 56 Fed. 576.....cc ccc ecesccccsees cad 


Amendment. 


As to parties, see “Appeal,” 24. 

Of bill of exceptions, see “Exceptions, Bill of.” 

Of pleading, see “Appeal.” 15, 24; “Equity,” 4. 

Of statute, see “Statutes,” 1-3. . 


Ancillary Suit. 


Jurisdiction, see “Courts,” 10. 
Service of process, see “Writs.” 
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APPEAL. 
Costs, see “Costs,” 2, 8. 


In admiralty, see “Admiralty,” 1, 2. 
In revenue cases, see ‘Customs Duties,” 5. 


a aarp judgments and orders—Final decision. 

1. A decree by the circuit court, allowing $5,000 to the complainant's so 

licitors for services rendered and to be rendered, and directing payment 

of the same out of the funds in the receiver’s hands, in a suit by a stock- 

holder against a corporation, in which a receiver has been appointed and 

an injunction granted, is pro tanto a final decree, from which an appeal 

will lie to the circuit court of appeals. Hobbs v. McLean, 6 Sup. Ct 
870, 117 U. S. 567, followed. 

—Jacksonville, T. & K. W. Ry. Co. yv. American Const. Co., 57 Fed. 

OG visecbsa hens eee rere re rere rr ee ere ste eee ee ad wars aes 249 


— Decisions on motions for new trial. 

2. The rule that the decisions of the circuit and district courts on motions 
for new trial are not reviewable applies to review in the circuit court of 
appeals, as well as in the supreme court. Railroad Co. v. Howard, 1 C. C. 
A. 229, 49 Fed. 206, approved. 

—Alexander v. United States, 57 Fed. 828.............. EEE sey 602 


8. The fact that the decision of a territorial district court on a motion for 
a new trial is reviewable in the territorial supreme court does not make 
such a decision by a United States district court reviewable by the circuit 
court of appeals, although the cause, pending the motion for a new trial, 
has been removed from the territorial district court upon the admission 
of the territory into the Union. Bates v. Payson, 4 Dill. 265, distinguished. 

—Alexander v. United States, 57 Fed. 828......ccccccevecccsees QZ 


Time of taking—Pending motion for new trial. 

4. In the territory of Idaho, decisions of the territorial district courts on 
motions for new trial were reviewable by the territorial supreme court. 
Judgment was rendered by a territorial district court, and motion for a 
new trial made, pending which the territory was admitted to the Union, 
and the cause removed to the newly-created United States district court. 
Held, that the six months to which the time for suing out of a writ of 
error from the circuit court of appeals was limited by the judiciary act 
of March 3, 1891, § 11, (26 Stat. 829,) did not begin to run until the motion 
for a new trial was finally disposed of. Railway Co. v. Murphy. 4 Sup. 
Ct. 497, 111 U. S. 488, followed. 

—Alexander v. United States, 57 Fed. 928....... seeds eeeue ee 602 


Assignment of errors. 

5. In pursuance of rule 11 of the circuit court of appeals for the eighth 
circuit, requiring an assignment of errors to be filed with the petition for 
the writ of error or appeal, and declaring that errors not assigned ac- 
eording to this rule will be disregarded, that court will not review a judg- 
ment when the assignment of errors has not been filed until after the 
writ of error was allowed, nor until more than six months after the judg- 
ment was rendered. U. S. v. Goodrich, 4 C. C. A. 160, 34 Fed. 21, 
followed. 

—Flahrity v. Union Pac. Ry. Co., 56 Fed. 908........... én peeene cele 


Record—Authentication of transcript. 

6. Rule 14 of the circuit court of appeals for the fifth circuit requires “a 
true copy of the record, bill of exceptions, assignments of error, and all 
other proceedings in the case,” (1 C. C. A. xv.,) to be sent up on appeal. 
Held, that an authentication stating that “the foregoing is a true, full, and 
complete record in the above-entitled cause” is sufficient. Pennsylvania 
Co. for Insurance on Lives, etc., v. Jacksonville, T. & K. W. Ry. Co.. 5 
C. C. A. 53, 55 Fed. 131, 2 U. S. App. 606, followed. 

—Jacksonville, T. & K. W. Ry. Co. v. American Const. Co., 57 Fed. 
66 . 
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Record—Sufficiency of bill of exceptions. . 

7. A bill of exceptions, which purports to be a finding of facts, but is 
neither a statement of facts by the parties, nor a finding of facts by 
the court, but merely a recapitulation of conflicting evidence, is insuffi- 
cient. 

—Moller v. United States, 57 Fed. 490.......... cee eee cves oo 499 


8 A statement made and filed in the trial court in aid of a motion for a 
new trial, containing a statement of what purports to be all the excep- 
tions taken and allowed, and all the evidence relating to the same, if reg- 
ularly settled and allowed by the trial judge, is sufficient to serve asa 
bill of exceptions on writ of error. 

—Alexander v. United States, 57 Fed. 828........ AE E i 


Rehearing. 

9. A petition for rehearing not supported by certificate of counsel, as pro- 
vided by rule 29 of the circuit court of appeals, (1 C. C. A. xxiii.,) should 
be denied. 

—Hinds Yv. Keith, 57 Fed. 10 s..e.wve ooe o eureuna a TA a a S L, 


Review—Decision at request of party complaining. 

10. On the hearing of a motion by defendant to set aside a verdict for 
plaintiff, and grant a new trial, plaintiff's counsel stated to the trial 
judge that the cause might as well be determined finally and at once; 
that a new trial, at most, would result in cumulative testimony; that, if 
the plaintiff had not introduced testimony sufficient to sustain a verdict, 
he wanted to know it without the expense of another trial. The court 
granted the motion, and rendered a final judgment for defendant. Held, 
that such judgment, having been rendered in pursuance of plaintiff’s re- 
quest, should not be reversed on writ of error brought by him. 

—Walton v. Chicago, St. P., M. & O. Ry. Co., 56 Fed. 1006...... ‘eevee 


11. A party who has requested an instruction which assumes that there is 
some evidence as to a certain matter cannot allege error in the giving 
of another instruction, relating to the same matter, on the ground that 
there was no evidence in relation thereto. 

—Little Rock & M. R. Co. v. Moseley, 56 Fed. 1009..........6.....-220 


-—— Matters not apparent of record. 

12, The judgment of the court in a case tried by it without a jury was 
based solely on the legal effect of a certain agreement between the par- 
ties. This agreement was not set out in the findings of fact, nor ita 
substance stated therein, though it was apparent that the court intended 
that it should constitute a part of the findings. Held, that the judgment 
should be reversed, as not being sustained by the facts found. 

—Citizens’ Bank v. Farwell, 56 Fed. 570. ........ cc ccc ccc ccscccees 24 


13. A judgment will not be reversed because the charge embraced an er- 
roncous proposition of law, which, so far as the record shows, had no 
application to any evidence in the case, although the record states that 
there was “other evidence,” the nature of which does not appear. Toul- 
min, District Judge. dissenting. 

—Hudmon v. Cuyas, 57 Fed. 355... ..cccccc ccc ccccccccccccvesses SSI 


—— Objections not raised below. 

14. In a suit wherein federal jurisdiction depends wholly on diversity of 
citizenship, and the record shows that such diversity has been insufficiently 
alleged, the judgment should be reversed in the appellate court for want 
of jurisdiction, although exception to the jurisdiction was not taken in 
the trial court. 

—St. Louis, I. M. & 8. Ry. Co. v. Newcom, 56 Fed. 951............ 172 

15. In such a case no amendment should be permitted in the appellate 
court. 

—St. Louls, I. M. & 8. Ry. Co. v. Newcom, 56 Fed. 951...........-172 
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16. In an action of deceit, an objection that plaintiff should have alleged 

-a fraudulent concealment, instead of a fraudulent representation, will 
not be heard for the first time on writ of error. 

—Loewer v. Harris, 57 Fed. 368.............6. iGgaxeseese ied eis 394 


17. The objection that a creditor's bill to set aside a fraudulent conveyance 
is not broad enough to warrant a decree compelling the fraudulent gran- 
tee to account to the creditor comes too late when raised for the first time 
on appeal. 

—Morrow Shoe Manuf’g Co. v. New England Shoe Co., 57 Fed. 685. .508 


18. A general objection to evidence is not sufficient to raise on appeal the 
question of variance between pleading and proof. 
—Walsh v. Colclough, 56 Fed. (78. ....... cc ccc cnc ccccccccencees 114 


19. In an action for personal injuries against a railway company, brought 
by a brakeman who claims to have been injured while coupling cars by 
having his foot crushed while caught in a defective frog, it is not re 
versible error for the court to assume that the maintaining of such a frog 
was negligence per se, when defendant has taken no exception thereto, 
although the question was one which might properly have been submitted 
to the jury. 

—Union Pac. Ry. Co. v. James, 56 Fed. 1001. ..... ccc cccccccccce ole 


Review—Discretion of trial court. 

20. The circuit court of appeals will not reverse an interlocutory order 
granting or continuing a temporary injunction unless it is clearly shown 
that the same was improvidently granted, and is hurtful to the appellant. 

—Workingmen’s Amalgamated Council v. United States, 57 Fed. 85. .258 


21. A motion for a continuance is addressed to the discretion of the trial 
court, and its action in overruling such a motion cannot be reviewed on 
writ of error. 

—Davis v. Patrick, 57 Fed. 900.......c ccc ccs ccc cccscc veces cess «Ode 


22. The refusal of the trial court to allow a re-examination of a witness 
as to the kind of tests now made of iron where life and limb are depend- 
ent on its tensile strength being a collateral issue, and its allowance 
largely within the discretion of the court, was not erroneous where no 
prejudice arose from the exclusion of the particular question. 

—Sutherland v. Round, 57 Fed. 467....... err ree is taiww ache canes 


—— Presumptions. 

28. It will not be presumed on appeal that the jury, in arriving at their ver- 
dict, disregarded any of the instructions of the court, but the bill of ex- 
ceptions must affirmatively show that they did so, to entitle appellant to 
any relief on that ground. 

—Harper & Reynolds Co. v. Wilgus, 56 Fed. 587............ miseries tee 45 


24. Where complainant by leave of court files an amended bill, from which 
he omits one of the parties made defendant in the original bill, it will 
be presumed on appeal, in the absence of an affirmative showing to the 
contrary, that leave was given to dismiss as to such party. 

—Mareo v. Hicklin, 56 Fed. 549........... Soe vEb be ew eee oes 


— Weight and sufficiency of evidence. 

25. In au action for damages for the infringement of a patent the review- 
ing court will not consider the objection that a verdict fur plaintiff was 
unwarranted because the evidence showed that the patent had been 
anticipated, where there was some evidence of novelty. and defendant 
did not, at the trial, ask that the jury be instructed to find for him. 

—Harper & Reynolds Co. v. Wilgus, 56 Fed. 587...............06.. 45 


26. When a jury is waived in an action at law, findings of fact by the court 
are not reviewable on appeal. Reed v. Stapp, 3 C. C. A. 244, 52 Fed. 
641, followed. 

—lIarwell v. Sturges, 56 Fed. 182... cccccccccccccvccccvcccesees LIS 
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27, Where, in an action tried by the court without a jury, no proposition of 
law is submitted to the court, no special finding is made or asked, and no 
exception is taken to any ruling of the court during the trial, no appeal 
will lie from the judgment, since the finding of a trial court upon ques- 
tions of fact is not reviewable on appeal. 

—Skinner Vv. Franklin County, 56 Fed. 188 ct tet dake ta eres 


—— Harmless error. 

28. Where the verdict and judgment are for plaindff, and it is evident 
that the whole evidence shown by the record, with all inferences the jury 
could justifiably have drawn from it, was insufficient to support a ver- 
dict for defendants, the judgment should not be reversed, although there 
may have been errors in ruling on the evidence or in charges given or 
refused. 

—Hinds v. Keith, 57 Fed. 10. ...... cece cc we cc ccc ween ecee TEPPE 3 i 


29. The sustaining of a demurrer to a valid plea is not reversible error when 
another plea is admitted which includes all the matter alleged in the first 
plen, with an addition, and lets in all the proof sought to be introduced 
under the first plea. 

—Hudmon v. Cuyas, 57 Fed. 355........sesosessesesosesceceesess 381 

80. In an action for breach of contract of sale, where a demurrer to a 
special plea of set-off is erroneously sustained, the error is harmless when 
plaintiff, in support of his account, and under the general issue, intro- 
duees such evidence as to the matters covered by the special plea as woul: 
open the door for all the evidence which defendant could have offered 
thereunder if it had been held good. Toulmin, District Judge, dissenting. 

—Hudmon vy. Cuyas, 57 Fed. 355.......cccccccececes esq eevee aera wae 381 

31. When the trial court submits to the jury the question whether one who 
is in law a fellow servant of plaintiff, and whose negligence caused plain- 
tiffs injury, is a vice principal, and the jury finds generally for plain- 
tiff, the judgment should be reversed on writ of error, although the ver- 
dict might have been justified on other grounds if the instruction had not 
been given. 

—What Cheer Coal Co. v. Johnson, 56 Fed. 810....... doe ornate 148 


32. In an action against a railway company for personal injuries sustained 
by a brakeman while coupling cars, when the plaintiff’s case, as set forth 
in the plendings, rests wholly upon an allegation that the injury was 
caused by his foot being caught in a frog which had never been properly 
blocked, an instruction that the issue was whether the frog was blocked 
at the time of the injury is not reversible error when it appears that the 
court, in connection with this statement, further instructed the jury that 
there could be no recovery if the frog had originally been blocked, and 
had become defective through use or by accident; particularly when de- 
fendant’s whole evidence and argument attempted to prove that the frog 
was properly blocked at the time of the injury. 

—Union Pac. Ry. Co. v. James, 56 Fed. 1001............. esas awa ee le 


88. It is no ground for reversing a judgment against a firm that in some of 
the later papers in the cause one of the members, whose name is “Han- 
non,” was called “Harmon.” 

—Citizens’ Bank v. Farwell, 56 Fed. 570... .cccccccccssscces ..... 2% \ 


Effect—Powers of court below. 

84. The removal of a case into the circuit cvurt of appeals by writ of error 
puts an end to the jurisdiction of the lower court; and as the latter court, 
therefore, cannot entertain a motion to vacute its judgment in such case 
after the writ is granted, a second writ of error will not lie to review 
its denial of such motion. 

—Citizens’ Bank Yv. Farwell, 56 Fed. 539. eeoeeeeeeaneneeeee eee ree. | 


Decision— Divided court. 
85. Where one judge of the circuit court of appeals is disqualified, and the 
other two are divided in opinion, the decision below must be affirmed. 
—Texas & P. Ry. Co. vV. Gentry, 57 Fed. 422. orecoiu no nre aan aana RLS 
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36 In such case, where the cause is one in which the judgment of the circuit 

court of appeals is not “final,” it is not necessary for that court to order 

& reargument before a full bench, nor proper to certify questions to the 
supreme court for instructions. 

—Texas & P. Ry. Co. v. Gentry, 57 Fed. 422............06- aaa 413 


Decision—Affirmance on remitting excess of recovery. 

87. Where plaintiff, upon the findings of the jury, is entitled to recover 
a specific sum, but evidence of damage in a iarger sum has erroneously 
been admitted, and judgment given for such larger sum, the plaintiff may, 
by filing a remittitur as to the excess, obtain an affirmance of the judg- 


Pat- 
—Loewer vV. Harris, 57 Fed. SOS 6 tic Se Sis Siew eee ues~eveseuneesOee 


Liabilities on appeal bonds. 

88. A judgment of affirmance by the supreme court fixes the liability of the 
principal and sureties on a supersedeas bond, as it shows conclusively that 
the principal did not prosecute his appeal to effect; and where the mandate 
has been filed in the lower court it is not necessary for that court to make 
an order that the judgment be executed, before suit can be maintained 
on the bond. Babbitt v. Finn, 101 U. 8. 7, followed. 

—Davis v. Patrick, 57 Fed. 909............--000- E eses ooes Goo 


89. And the sureties are not entitled to have a suit on the bond stayed until 
attached lands of the principal are sold, and such security exhausted. 
—Davis v. Patrick, 57 Fed. 900........ ccc ccc ccc cece econ ce cnese 632 


40. Under Code Ala. § 3661, which provides that, if the supreme court 
affirms the judgment of the court below, it must render judgment against 
the obligors in the supersedeas bond for the amount of the judgment af- 
tirmed; and in view of Rev. St. U. 8S. § 914, conforming the mode of proceed- 
ing in the federal courts as nearly as may be to that of the state court,— 
summary judgment on motion may be entered against the sureties on a 
supersedeas bond on the affirmation of the judgment of the circuit court 
for a district of Alabama, and the filing of the mandate therein. 353 Fed. 
471, affirmed. 

—Gordon v. Third Nat. Bank, 56 Fed. 790........ seenen wore aasa A 


41. Where, on ihe coming down of a mandate showing the affirmance of 
the judgment, with Interest from its date, and costs, the court enters a 
summary judgment against the sureties on the supersedeas bond. such 
judgment should be for the amount of the original judgment, with interest 
and costs; and it is erroneous to compute the interest to date, and then 
enter judgment for the full amount. 

—Gordon v. Third Nat. Bank, 56 Fed. 790. ....ccccccccccesseseeccled 


Appearance. 


Effect as waiver of objections to jurisdiction, see “Equity,” 2; “Judgment,” 
1; ‘Removal of Causes,” 2. 


Arbitration and Award. 
Agreement to arbitrate, see “Sale,” 7. 


Assignment, 


Actions by assignees, see ‘‘Courts,” 7-9. 
Of errors, see “Appeal,” 5. 


Assumption of Risks, 


By servant, see “Master and Servant,” 22-30. 
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Attachment. 
Following practice of state courts, see “Courts,” 20, 21. 


ATTORNEY AND CLIENT. 
Allowance for compensation, see “Costs,” 6, 7. 


Compensation. 

Where the amount due on a judgment recovered for the purchase price 
of property sold by plaintiff to defendant is paid into a court of equity 
for distribution, plaintiff’s attorneys are entitled to receive therefrom the 
money due them for meritorious services rendered to plaintiff in other 
suits growing out of such purchase, where such services were rendered 
with the expectation that they would be paid for out of the proceeds of 
such judgment. 51 Fed. 693, affirmed. 

—Blair y. Harrison, 57 Fed. DDT aonet aaeeea aaar a a aaa 


AUCTION AND AUCTIONEER. 


Liabilities of auctioneer. 

An auctioneer who sells goods which have been obtained by fraud, and 
who had notice of the fraud, is liable to account for the goods to the 
persons from whom they were fraudulently obtained. 

—Morrow Shoe Manuf’g Co. v. New England Shoe Co., 57 Fed. 685. 508 


BANKS AND BANKING. 
Notice of vendor’s lien by knowledge of officers, see “Vendor and Purchaser.” 


Collections— Negligence. 

1. A bank receiving a certificate of deposit for collection, and mailing it 
to the bank which first issued it, with a request for a remittance, is guilty 
of negligence. 

—First Nat. Bank v. Fourth Nat. Bank, 56 Fed. 967.............. 183 


2. A certificate of deposit issued by P. & Co., bankers, was indorsed by 
the payee to plaintiff bank, and by it mailed, on May 8, 1888, to defend- 
ant bank, for collection. On the next day defendant received it, and 
mailed it directly to P. & Co., requesting them to remit. On June ist 
defendant credited the item to plaintiff in the account current for May, 
but wrote to plaintiff that the certificate had been sent to P. & Co., and 
nothing had been heard from them, after repeated inquiries, and asked 
plaintiff to have the indorser obtain a duplicate or a remittance from 
P. & Co. No answer to this being received, defendant, on June 224d, 
wrote to plaintiff that it charged plaintiff's account with the item, hav- 
ing written for it repeatedly to P. & Co., getting no return, and having 
written to plaintiff for a duplicate, which had not been received; and, 
in the account current for June, defendant charged the item back to 
plaintiff, and thereafter omitted it from the monthly accounts. No ob- 
jection was made by plaintiff until April 24, 1889. P. & Co. had failed 
in January, 1889, and before that time the indorser had been discharged 
by operation of law. Held, that plaintiff, by silence, acquiesced in de- 
fendant’s renunciation of its agency, and caused defendant to fail to 
take the steps it might have taken for its own protection, and defendant 
was not responsible to plaintiff for more than nominal damages. 


—First Nat. Bank v. Fourth Nat. Bank, 56 Fed. 967..............183 


-— Insolvency of collecting bank. 
8. A bank holding a draft for “collection and returns,” which accepts a 
check of the drawee, one of its depositors, and, without separating the 
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amount from the general mass of its moneys, charges the same to the 
drawee, and credits the drawer on its books, holds the money as agent 
for the drawer, and not as trustee; and after the bank becomes insolvent 
the drawer is a mere general creditor, and not entitled to priority of pay- 
ment out of the bank’s assets. 

—Anheuser-Busch Brewing Ass’n v. Clayton, 56 Fed. 759.......... 108 


4. Nor is the drawer entitled to priority under Const. Ala. art. 14 § 1%, 
providing that “depositors who have not stipulated for interest shall for 
such deposits be entitled, in case of insolvency, to preference of pay- 
ment over all other creditors.” 

—Anheuser-Busch Brewing Ass’n v. Clayton, 56 Fed. 759..........108 


Officers and agents—Notice. 

5. A bank is charged with notice of letters duly mailed to it and re 
ceived by the general bookkeeper, whose duty it is to open and distribute 
mail matter, although he conceals such letters to hide certain ir- 
regularities in his office, and thereby prevents their coming into the hand~ 
of the other bank officers. 

—First Nat. Bank vy. Fourth Nat. Bank, 56 Fed. 967.........++.-.183 


Benevolent Societies. 
Mutual insurance, see “Insurance,” 3—5. 


Best and Secondary Evidence. 
See “Evidence,” 2, 3. 
Bill of Exceptions. 
See “Exceptions, Bill of.” 


Bill of Lading. 


Exceptions, see “Shipping,” 3. 


Bill of Particulars. 
Furnishing items of account, see “Pleading,” 1 


Bill of Review. 
See “Judgment,” 12. 


Bills and Notes. 
See “Negotiable Instruments.” 


Bona Fide Purchasers. 


Of lands, see “Vendor and Purchaser.” 
Of municipal bonds, see “Municipal Corporations,” 7-1L 


Bonds. 


Of municipalities, see “Municipal Corporations,” 3-11. 

On appeal, see “Appeal,” 38—41. 

Right of holders of corporate bonds secured by mortgage, see “Mortgages,” 
1-6; “Railroad Companies,” 2-4. 


Burden of Proof. 


In action for slander of title, see “Libel and Slander,’ 1. 
— for wrongful levy, see “Fraudulent Conveyances,”’ 2, 3 
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Cancellation. 
Of deed, see “Equity,” 3. 


Cargo. 


Custom as to sale and discharge, see “Demurrage.” 
Loss or damage, see “Shipping,” 2, 3. 


CARRIERS. 


Interstate commerce act. 

1. A transportation company operating a railway and a line of steamboats 
connecting at the company’s wharf is not required, by the third section of 
the interstate commerce act, to permit the boats of a competitor to land 
at such wharf. 51 Fed. 611, reversed. 

—Ilwaco Ry. & Nav. Co. v. Oregon Short Line & U. N. Ry. Co., 57 
BeG. Gls iis og seed eewnceu ta wuecwews Cceecees TEPE .. 6 £05 


3. Under sections 2 and 3 of the interstate commerce law (24 Stat. 379, 
380,) the mere fact of the existence of ocean competition (assuming that 
such competition may in some cases and in some degree warrant a dif- 
ference in rates) will not justify a railroad company’s rates for carrying 
merchandise from New Orleans to San Francisco which comes to New 
Orleans from domestic points, which rates are treble, and in some cases 
four times, the rates charged for carriage of like kinds of merchandise 
from New Orleans to San Francisco which reach New Orleans from 
foreign ports, although such lower rates constitute the only condition 
on which the carrier can obtain any part in such foreign traffic. 52 Fed. 
187, affirmed. 

eee Commerce Commission v. Texas & Pac. Ry. Co., 57 ro 


8 The circuit court should enforce an order of the interstate commerce 
commission forbidding any discrimination in rates, even though some 
discrimination might be justifiable, when it appears that the rates actu- 
ally charged are unlawful, and the carrier makes no showing as to what 
would be a lawful discrimination in view of the circumstances. 

ee Commerce Commission v. Texas & Pac. Ry. Co., 57 Fed. 
Sy care G i ales Oa OSES OTE Uwe EE E S A eaten 653 


4. An order of the interstate commerce commission, made against two 
railroad companies in respect to a joint rate, in a proceeding to which 
both were parties, may be enforced by a circuit court against one of the 
companies which is within its jurisdiction, although the other is with- 
out its jurisdiction, and cannot be made a party. 52 Fed. 187, affirmed. 

—Interstate Commerce Commission v. Texas & Pac. Ry. Co., 57 Fed. 


SF She GWT OS WO ae AS EL OES OOOH a KORA e RG EO TAS OOS 


Of passengers—Contract of carriage. 

5. Acceptance of a mileage ticket which is expressed to be upon condi- 
tions that “the purchaser agrees to sign his name in presence of conductor 
each time before detachment is made,” and that, “unless the proper 
signature is given, this ticket is forfeited,” does not constitute an agree- 
ment that the conductor may decide for the holder, as well as for the 
company, whether the holder is the purchaser named in the ticket. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822.........597 


Mistake in taking wrong train. 
6. A person who boards a train, with a ticket to a given station, is en- 
titled to be put off at that station, if the train usually stops there to re- 
ceive or discharge passengers. 


—Texas & P. Ry. Co. yV. Ludlam, 57 Fed. BT 5s ash Goh eee oie wes ee 


7. In the absence of statutory regulations, a railroad company may adopt 
regulations that certain passenger trains, running regularly on its road, 
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sball stop only at designated places, and it is the duty of an intending 
passenger to inform himself of such regulations. 
—Texas & P. Ry. Co. v. Ludlam, 57 Fed. 481. ...............---.- 454 
8. It is the duty of a person about to take passage on a railroad train to 
inform himself when, where, and how he can stop, under the regulations 
of the railrond company; and if he makes a mistake, not induced by the 
company, against which ordinary care in this respect would have pro- 
tected him, he has no remedy against the company for the consequences. 
Beauchamp v. Railway Co., 56 Tex. 239, followed. 
—Texas & P. Ry. Co. v. Ludlam, 57 Fed. 481..........0...--.0-=: 4H 
9. Where a train not scheduled to stop at a certain station is boarded by 
a person holding a ticket for such station, without informing himself as 
to whether he can stop there or not, the mere failure of the conductur 
to inform him, at the first opportunity, that the train cannot stop there, 
so that he can exercise the right to leave at any station he chooses, be- 
fore reaching his destination, is not a breach of the company’s obligation. 
so as to render it Hable for damages caused to the passenger by being 
put off at the last preceding station, where he is subjected to great in- 
convenience and exposure. Locke, District Judge, dissenting. 
—Texas & P. Ry. Co. v. Ludlam, 57 Fed. 481....... cece. ccvc ces tort 


Ejection of passengers. 

10. A railroad company is not liable for exemplary damages on account of 
the malice, wantonness, or oppression of its conductor in ejecting a 
passenger from a train. Railroad Co. v. Prentice, 13 Sup. Ct. 261, 147 
U. S. 101, followed. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822..... e e -D97 


11. Where a conductor uses unnecessary force in ejecting a passenger sup- 
posed to be personating the owner of a mileage ticket, the fact that the 
company has issued instructions to its conductors that “regulations re- 
garding the acceptance of mileage tickets for pasgage must be strictly 
enforced, without fear or favor,” and that, “if they find mileage tickets 
have been transferred, they must lift such tickets, collect full fare, and 
report the transaction,” does not render the company responsible for the 
wanton act of the conductor. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822......... 597 


12. Nor is the company rendered liable therefor by the fact that its general 
ticket agent was upon the train, and that the conductor conferred with 
him about the ticket, where it is not shown that such agent had authority 
over the conductor, or that he attempted to influence his action. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822.........597 


18. A passenger who is wrongfully ejected from a train by the conductor. 
on the claim that he is not the person named in his ticket, is not limited 
to an action for breach of contract, but may sue the company in tort. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822......... 597 


14. In an action by a passenger for a wrongful ejection from a train, an 
instruction to the effect that if he resisted the conductor's efforts to eject 
him, and such resistance increased the nervous trouble from which he 
was suffering, “he cannot recover any damages on account of such in- 
crease of said trouble, and his resistance must be considered in mitiga- 
tion of the plaintiff's damages,” is objectionable, as requiring the jury 
to give defendant a double advantage, by refusing plaintiff any damages 
on account of injury caused by his resistance to the conductor, and also 
by considering that resistance in mitigation of the damages otherwise 
allowable. 


—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fed. 822...000...397 
Certificate. 


Issued by receivers, see “Receivers.” 


‘Of questions of law to supreme court, see “Appeal,” 35, 36. 
‘To transcript of record, see “Appeal,” 6. 
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CHARITIES. 
Charitable trusts. 


The appropriation by congress of the sum of $2,500,000, in aid of the 
World’s Columbian Exposition, being made for the benefit of the local cor- 
poration, did not constitute a charitable trust, although in aiding the cor- 
poration a great public enterprise was aided. 56 Fed. 630, reversed. 

—World’s Columbian Exposition v. United States, 56 Fed. 654......58 


Charter Party. 
See “Demurrage;” ‘Maritime Liens;” “Shipping,” L 


Circuit Court. 
See “Carriers,” 8, 4; “Courts,” 13-18. 


Circuit Court of Appeals. 
See “Appeal,” 1-3, 5, 6, 20, 34-36; “Courts,” 12-15. 


Citizenship. 


Conferring jurisdiction on United States courts, see “Courts,” 1-3; “Removal 
of Causes,” 1. 


CLERK OF COURT. 


Same person clerk of circuit court and of circuit court of appeals. 
1. The clerk of a circuit court does not vacate his office, within the mean- 
ing of Act June 20, 1874, § 2, (18 Stat. 109,) by merely accepting the posi- 
tion of clerk of the circuit court of appeals for the same circuit. 
—United States v. Harsha, 56 Fed. 953....... ccc ec cec cee seccenes 178 


2. The question of a person’s right to the office of clerk of a circuit court, 
and to the compensation belonging thereto, cannot be determined by the 
auditing of his account in the treasury department. 

—United States v. Harsha, 56 Fed. 953.......... ccc cee cee ceeceees 178 


8. Rev. St. § 1763, does not prohibit a person receiving $3,000 per annum 
as clerk of a circuit court of appeals from receiving further compensation 
as clerk of a circuit court, when he lawfully holds both offices. Converse 
v. U. S., 21 How. 463; U. S. v. Saunders, 7 Sup. Ct. 467, 120 U. 8. 126; 
U. S. v. McCandless, 13 Sup. Ct. 465, 147 U. S. 692, followed. 

—United States v. Harsha, 56 Fed. 953 eecese vise Nw ees GENS OSES NG LTO 


COLLISION. 


Between steam and sail. 

The steamer C., on a course S. by E. on the open sea, sighted the 
schooner M., sailing on a course N. by W. W. On behalf of the steamer, 
her second officer testified that the schooner was sighted at 4:20 A. M., 
two miles distant, without lights; that no change of course by the 
steamer seemed necessary; that when next noticed, 10 minutes later, about 
two steamer lengths from the C., the schooner suddenly altered her 
course to N. E., across the steamer’s bows, whereupon the C. put her 
helm hard a-port, turning about 20 degrees, and reversed her engines at full 
speed. Testimony on behalf of the schooner was very full, to the effect 
that both her lights were in good order and burning; that the steamer's 
white light was first seen about half a point on the starboard bow; that 
both colored lights were seen at a distance of two miles; that the 
schooner’s course was then changed to N. N. W., so as to show only the 
starboard light; that the steamer from this time was sheering about, 
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showing each colored light alternately; that the schooner’s mate, becoming 
alarmed, summoned the captain on „deck, and at the distance of one- 
quarter of a mile fired a shotgun, whereupon the steamer suddenty 
changed her course to port, and the vessels collided. The port bow of 
the steamer struck the port quarter of the schooner at an angle of five 
points. Held, that the preponderance of evidence showed the steamer 


alone was in fault. 


See 


See 


—Quebec Steamship Co. v. The Minnie Smith, 57 Fed. 251........ 32 


Commerce. 
“Carriers,” 1-4; “Navigable Waters,” 4, 5. 


Common Carriers. 
“Carriers.” 


Common Law. 


Adoption by state code, see “Statutes,” 1-8. 


Conflict of Laws. 


Conflicting state and federal jurisdiction, see “Courts,” 268, 
Foreign acknowledgment of deed, see “Acknowledgment.” 


Conspiracy. 


Jurisdiction of equity, see “Equity,” 1; “Injunction,” 3. 


CONSTITUTIONAL LAW. 


Jurisdiction of cases involving constitutional questions, see “Courts,” 14. 
Obligation of contracts. 


1. 


The statute of Washington Territory, (Laws 1886, p. 92,) requiring the- 
holders of tax certificates to give notice to the owner or occupant of land 
before they can obtain tax deeds, did not, in its application to a tax cer- 
tificate issued before its passage, impair the obligation of the contract 
evidenced by the certificate, and the holder thereof was bound to give 
such notice. 

—Coulter v. Stafford, 56 Fed. 564...........cccceees EE E 18- 


2. In case the land was unoccupied, and the owner could not be found, 


the act required the notice to be published three times in a newspaper 
printed in the county, the first publication to be not more than five months 
and the last not less than sixty days before the expiration of the time 
for redemption. Held, that one whose certificate entitled him to a deed 
on May 7, 1886, had a reasonable and sufficient time after the passage. 
of the act (Feb. 3, 1886) to comply with its provisions; and it was im 
material that, owing to delay in publishing the law, he did not in fact 
have knowledge of it in time. 

—Coulter Vv. Stafford, 56 Fed. DOR iiss. os ORs 6SS 564% 0K bSe hae kee lS 


Continuance. 


Appeal from denial, see “Appeal,” 21. 


Contracts. 


See “Carriers;” “Insurance;” ‘“Mortgages;” “Negotiable Instruments;” “Part-. 
nership;” “Sale; a “Specific Performance;” “Vendor and Purchaser.” 
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‘For carriage of goods, see “Shipping,” 2, 3. 

— of passengers, see “Carriers,” 5. 

Yor salvage compensation, see “Salvage.” 

‘For towage, see “Towage 

Impairing obligation, see “Constitutional Law.” 

Of corporate officers with company, see “Corporations.” 

‘Of counties, see “Counties,” 1; “Courts,” 25. 

Of immigrant to labor, see “Immigration.” 

Requirements of statute of frauds, see “Frauds, Statute of.” 
‘Specific performance, see “Specific Performance.” 


Contributory Negligence. 


Effect, in general, see “Negligence,” 4, 5. 
Of servant, see ‘Master and Servant,” 31-35. 
‘Of person on railway track, see “Railroad Companies,” 7-10. 


CORPORATIONS. 


‘See, also, “Banks and Banking;’” ‘“Carriers;” ‘“Insurance;” “Municipal 
Corporations;” “Railroad Companies;” “Telegraph Companies.” 


Authority of principal stockholder as agent, see “Mechanics’ Liens,” 2. 
.Jurisdiction of actions by or against, see “Courts,” 4—68. 


-Officers—Contracts with company. 

1. A stockholder and a director of a plate-glass manufacturing company 
built other plate-glass works, and at the solicitation of other stockholders 
sold them to the company. They refused to state the cost of the works, 
and the consolidation was made on the basis of capacity in production. 
This arrangement was ratified by unanimous vote at a stockholders’ meet- 
ing, and no stockholder not present at such meeting ever objected thereto. 
Objection was thereafter made by a stockholder who had been present, 
on the ground that the price paid for the new works had been excessive. 
Thereupon the former owners of said works offered to rescind the sale, 
but a committee appointed by the stockholders not interested in said 
works reported adversely thereto, which report was ratified by 7,357 out 
of a total of 7,988 of such disinterested shares. Held, that a stockholders’ 
bill, praying relief on the ground of fraud in this transaction, should be 
dismissed. 51 Fed. 33, affirmed. 

—Barr v. Pittsburgh Plate-Glass Co., 57 Fed. 86.......... ee nao 260 


-9, The directors and one other stockholder of a manufacturing corporation, 
owning among themselves a majority of the stock, conceived that the de- 
mands of trade required the erection of additional works, which they de- 
gired the corporation to build, but the project was defeated by minority 
stockholders. The projectors then proceeded with their own funds to 
build independent works. Bad faith to the corporation was not imputa- 
ble to any of them. ‘When the works were nearing completion the cor- 
poration bought them upon terms not unconscionable in themselves, and 
which had been approved by a stock vote of 16,706 to 1,174 shares. The 
vendors, desiring to have the question decided by the minority stockhold- 
ers, withheld their own votes until a large majority of the other stock- 
holders had voted in favor of the purchase, and then cast their votes 
with the majority of the minority. The plaintiff, a minority stockholder, 
by his bill sought to reduce the vendors’ profit. Held, that he was not 
entitled to relief. 51 Fed. 33, affirmed. 

—Barr v. Pittsburgh Plate-Glass Co., 57 Fed. 86..... SSG eae 260 


-8. Directors who own all the stock of a corporation are not within the 
rule prohibiting persons In a fiduciary relation from contracting for their. 
own advantage in the name of the beneficiaries, and a contruct so made 
by them is not invalid as against public policy. 

—McCracken v. Robison, ot Fed. DI Oii-oo ws se wse sees seas see es 400 
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4. While construction contracts made by a dominating stockholder with a 
railroad company for his own benefit are looked upon with suspicion, and 
frequently condemned by the courts when drawn in question by other 
stockholders, bondholders, or by the corporation itself, yet their legal ex- 
istence cannot be questioned by third persons who are not injured thereby, 
as in the case of subcontractors who dealt with the contractor in his in- 
dividual character. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id......ccccccssccccccescsees sud 


COSTS. 
In admiralty, see “Admiralty,” 3, 4. 


Right to costs—Officers’ fees. 

1. Under Rev. St. § 823, taxable costs earned by clerks, marshals, com- 
missioners, and proctors are their individual property. and not that of 
the parties to the cause in which they have been earned 

—The Whisper, 57 Fed. 423; Aiken v. Smith, Id....... ee ee ee 414 


2 On an appeal in admiralty, the circuit court of appeals reversed a de- 
cree for libelant, and directed a decree in his favor for a smaller sum, with 
the costs of the district court, but condemned him to pay the costs of the 
circuit court of appeals. Held, that costs in the appellate court could not 
be set off against the unpaid costs of the district court, to such an extent 
as to prevent the officers of the district court from collecting from the 
claimant their fees earned in the cause. 

—The Whisper, 57 Fed. 423; Aiken vV. Smith, Vdiseccssawsaaverss tate 


Who liable. 

8. A stockholders’ bill, charging certain directors with fraud in contracts 
made by them with the corporation, and seeking to enforce the restitution 
of exorbitant profits made by them in such contracts, was dismissed for 
want of equity. Held, that plaintiff must pay the costs. 

—Barr vV. Pittsburgh Plate-Glass Co., 57 Fed. 86 eesen eeveveeeevesees . 260 


Suing in forma pauperis. 

4. Under Act May 2, 18590, $ 31, (26 Stat. 94,) putting in force in the Indian 
Territory the statutes of Arkansas, and Mansf. Dig. Ark. §§ 1053-1061, 
providing that every poor person, not being able to sue, may be permitted 
to bring his action without liability for costs or fees, the privilege of 
suing in forma pauperis under order of court is granted to every poor 
person in the jurisdiction of the United States, and not merely to poor 
persons resident in the Indian Territory. 

—St. Louis & S. F. Ry. Co. v. Farr, 56 Fed. 994..............008- 211 


5. Under the statutes of Arkansas, extended to the Indian Territory by 
Act May 2, 1890, § 31, (26 Stat. 94,) allowing poor persons to sue in forma 
pauperis, under order of court, (Mansf. Dig. Ark. §§ 1053—1061,) and requir- 
ing a nonresident plaintiff to file a bond to secure costs, (section 1086,) un- 
der penalty of having his action dismissed, (section 1037,) a motion to set 
aside an order allowing a nonresident to sue in forma pauperis should net 
be granted, when made on the eye of trial, more than four months after 
such order was made, and after more than 20 depositions have been taken 
in the cause. 

—St. Louis & 8. F. Ry. Co. v. Farr, 56 Fed. 994....... pcbaeadaewatee Lk 


Allowances for counsel fees. 

6. In a suit by a stockholder, in behalf of itself and of such other stock- 
holders as may come in, against a railway company, alleging the making 
of an illegal and void contract by the corporation, and praying for an 
account, an injunction, and the appointment of a receiver, an allowance 
of compensation to the complainant for solicitors’ fees pending an appeal 
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from an order appointing a receiver and continuing a restraining order is 


premature. 
—Jacksonville, T. & K. W. Ry. Co. v. American Const. Co., 57 P 
66 (E E E E E e E O O O O e e O e e O a e e O O O O a E O A (E E D e O O E e O O S E O E E E E E @eeese@e@e@nes7e#ees 


7. The allowance of such compensation should be reversed, where, on ap- 
peal, the order appointing the receiver has been reversed, the injunction 
modified, and the property in controversy returned to the defendant. 

—Jacksonville, T. & K. W. Ry. Co. v. American Const. Co., 57 Fed. 
66 
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On appeal or writ of error. 

8. Where the improper removal of a case from a state court was caused 
solely by the fault of defendant in failing to state in his petition the neces- 
sary jurisdictional facts, the reversal of the judgment against him on a 
writ of error brought by him must be at his costs. 

—Craswell v. Belanger, 56 Fed. 520. .....cccccceces iebi eS esse svoek 


COUNTIES. 


Bonds, see “Municipal Corporations,” 3-11. 
Law governing contracts, see ‘‘Courts,” 25. 


Contracts—Exceeding appropriation. 

1. Under Mansf. Dig. Ark. § 1451, providing that no agent of any county 
shall make any contract on behalf of the county unless an appropria- 
tion has been previously made therefor, and is wholly or in part unex- 
pended, a contract for the erection of a county courthouse for an agreed 
price of $29,000 is binding upon the county although only $2,200 had 
been previously appropriated therefor. Hardware Co. v. Erb, 17 S. 
W. 7, 54 Ark. 645, followed; Worthen v. Roots, 34 Ark. 356, distinguished. 

Teen v. souk County, 57 Fed. 1030; Searcy County vy. Thomp- 
son, soe ccc eereseeeseve eeooeeereresr eee seer eee eee eee eeHeeesecers 674 


Actions on county warrants. 

2. County warrants issued to pay for public works in Arkansas are not 
negotiable: instruments, in the full sense of the law merchant, but are 
mere prima facie evidences of a valid claim, and the statute of limita- 
tions begins to run against them upon delivery. A suit can therefore 
be maintained on such warrants, whether an appropriation adequate to 
pay them has been made or not. Wall v. County of Monroe, 103 U. S. 
74, and Crudup v. Ramsey, 15 S. W. 458, 54 Ark. 168, followed. 

eee v. Searcy County, 57 Fed. 1030; Searcy County v. Thomp- 
BOWS Took isd. e aparece hha a eS ERS RSE Soe Bares O74 


8. In a suit on county warrants issued pursuant to the orders of the 
county court, in compliance with the provisions of a valid contract for 
the erection of a courthouse, and for the precise amount which the county 
had agreed to pay, the county, in the absence of fraud in obtaining the 
contract, and of proof that the work was not done in compliance with 
the specifications, is not entitled to a deduction from the contract price, 
or to insist that the damages be assessed as upon a quantum meruit, 
merely because the courthouse when completed was worth only one- 
third of the contract price. Shirk v. Pulaski Co., 4 Dill. 209, 211, dis- 
tinguished. 

—Thompson v. Searcy County, 57 Fed. 1030; Searcy County v. Thomp- 
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COURTS. 


See, also, “Clerk of Court;” “Removal of Causes.” 
Acknowledgment of deed before court, see “Acknowledgment.” 
Division of opinion, see “Appeal,” 35, 36; “Judgment,” 12. 
lollowing state practice, sce, also, ‘Account Stated.” 
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Jurisdiction of federal courts—Diverse citisenship. 

1. Where federal jurisdiction depends upon the diverse citizenship of the 
parties, such diversity must appear aftirmatively in the record; and it is 
insufficient if diversity of “residence” only appears. Telephone Co. v. 
Robinson, 1 C. C. A. 91, 48 Fed. 769, followed. 

—Texas & P. Ry. Co. v. Rogers, BT WO. O16 csisieas 1k ee eee as wees 403 


2. Complainant filed a bill praying that a mortgage be canceled for want 
of consideration, or that he be allowed to redeem; and he made defend- 
ants a number of occupants of the land as grantees of the purchaser 
at the foreclosure sale, one of whom was a citizen of the same state 
as complainant. Held, that he was not an indispensable party. and, as 
his retention would defeat the jurisdiction of the court, based on the 
diverse citizenship of the parties, it was proper to dismiss the bill as 
to him. Hanford, District Judge, dissenting. 

—Marco v. Hicklin, 56 Fed. 549. ........ ccc ccc cc ccc cece rec ec eens 19 


8. It was also proper, in order to perfect the jurisdiction, to dismiss one 
who had a joint interest with complainant in the premises, and whom he 
had made defendant because he refused to join in the bill, for he was not an 
indispensable party. Hanford, District Judge, dissenting. 

—Marco v. Hicklin, 56 Fed. 540. ........c ccc wee cce cscs gsletnewsrnd® 


—— Corporations. 

4. Ina suit by a citizen of Texas, an averment that defendant is a corpora- 
tion operating a railway in Arkansas, and having an agent in the latter 
state, is not sufficient to give a federal court jurisdiction. 

—St. Louis, I. M. & S. Ry. Co. v. Newcom, 56 Fed. 951............ 172 


5. Where there is an averment that defendant operates a railway and has 
an agent in a certain state, it cannot be inferred from the state laws 
prohibiting or regulating foreign corporations that the corporation is 
organized under the laws of that state, so as to give a federal court juris- 
diction on the ground of diverse citizenship. The fact of incorporation 
cannot be argumentatively averred. 

—St. Louis, I. M. & S. Ry. Co. v. Newcom, 56 Fed. 951............ 172 


6. In the absence of any charter provision on the subject, the principal 
office and domicile of a railroad corporation, for the purposes of suit in a 
federal court, are in the district where its stockholders’ and directors’ 
meetings are held, where the records thereof are kept, together with the 
stock certificate book, and where the principal officers have their offices, 
rather than in a different district, where the general administrative offices 
of the heads of departments are located. 

a Commerce Commission v. Texas & Pac. Ry. Co., 57 te 


— Actions by assignees. 

7. Under the provision of the judiciary act of 1887-88 that a circuit court 
shall not have cognizance of any suit on a promissory note, payable to 
bearer, in favor of an assignee or of any subsequent holder, unless such 
suit might have been prosecuted in such court, if no assignment or 
transfer had been made, the court has jurisdiction if, at the time the suit 
is brought, the payee or first holder is a resident of a different state from 
defendant, although he was a resident of the same state when the assign- 
ment or transfer was made. 

—Jones v. Shapera, 57 Fed. 457......... Oe ere ee ar 4%3 

8. To show Jurisdiction on the record where the suit is on a note payable 
to an individual or order, the plaintiff, if an assignee of the payee, must 
allege a proper citizenship on the part of his assignor. But where the suit 
is by a subsequent holder on a note payable to bearer the plaintiff may 
disregard the original holder, leaving the citizenship of the latter, if affect- 
ing the jurisdiction, to be pleaded by defendant. 

—Jones v. Shapera, 57 Ded. 457. ........ cc cw ccc cece ec cc ccc cene 423 


9. A county warrant made payable “to A. B., or bearer,” is legally equiv- 
alent to one made payable simply “to bearer,” and, under Act March 3, 
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1887, (1 Supp. Rev. St. 611,) the assignee thereof may maintain an actien 
thereon in a federal court, without reference to the citizenship of A. B., 
if the other requisite jurisdictional facts appear. 

—Thompson vy. Searcy County, 57 Fed. 1030; Searcy County vV. See, 


80n, Id.. se ooo e OOo oooO oeo oeae TOO OOOO etaan ooe ootan oeoo Oooo Hao o OG’ 


— Ancillary suits. 

10. Where a suit is pending in a federal court for the appointment of a 
receiver and the foreclosure of a railroad mortgage, the court will take 
jurisdiction, without regard to the citizenship of the parties, of another bill 
filed by lien claimants, since their right to enforce their liens in the state 
court will be cut off when the federal court takes possession of the prop- 
erty; and their sult may be regarded as in substance an ancillary bill. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id.....cccccccccccvcccccceces 539 


— Mandamus. 

11. Mandamus cannot be invoked as an original proceeding in a federal 
court; and the conveyance of real property to parties asserting a clear 
legal right cannot, in a United States court, be enforced thereby. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


Circuit courts of appeals—Jurisdiction. 

12. ‘The circuit court of appeals has jurisdiction to review a decree entered 
by the circuit court after the passage of the judiciary act of March 3, 
1891, in an admiralty cause pending on appeal therein at the date of that 
act. Railroad Co. v. Amato, 1 C. O. A. 468, 49 Fed. 881, 1 U. S. App. 
113, followed. 

—The Alejandro, 56 Fed. 621; Rede v. Wallace, Id......... saeeee 54 

18. Where, in a suit for injunction, the power of the circuit court to deter- 
mine the case is not denied, but it is contended by the defendant that the 
complainant has not made out a case properly cognizable in a court of 
equity, the jurisdiction of the circuit court is not in issue, within the mean- 
ing of the statute defining the jurisdiction of the United States circuit 
courts of appeals. 

—World’s Columbian Exposition v. United States, 56 Fed. 654...... 58 

14. Where the ground of the decision of the circuit court has no reference 
to the construction or application of the constitution or to the validity of 
any acts of congress, the jurisdiction of the circuit court of appeals to re- 
view such decision on appeal is not defeated by the fact that the constitu- 
tionality of certain acts of congress might have been challenged by the 
defeated party. 

—World’s Columbian Exposition v. United States, 56 Fed. 654...... 58 

15. Under the judiciary act of March 3, 1891, § 6, (26 Stat. 826, c 6517,) 
the circuit court of appeals has jurisdiction to review on writ of error 
the judgment of a circuit court in an action of ejectment by a landowner 
against the agent of the United States in charge of the St. Mary's ship 
canal, the piers of which are built upon the submerged land lying in 
front of plaintiff’s lot; such suit involving questions as to the govern- 
ment’s ownership and control of such submerged lands on the borders 
of the St. Mary’s river. 

—Scranton v. Wheeler, 57 Fed. 803......ccccccccccscccccccecce OS) 


Circuit and district courts—Jurisdiction in Indian Territory. 

16. Act Feb. 18, 1888, § 8, (25 Stat. 35,) conferring upon the circuit and 
district courts for the western district of Arkansas and the northern 
district of Texas concurrent jurisdiction of all suits between the Choctaw 
Coal & Railway Company and the inhabitants of the Indian nations or 
tribes through which that railway should run, is not repealed by Act 
March 1, 1889, (25 Stat. 783, c. 333,) establishing a court in the Indian 
Territory, nor by Act May 2, 1890, (26 Stat. 81, c. 182,) enlarging the juris- 
diction of that court. Eckloff v. District of Columbla, 10 Sup. Ct 
752, 185 U. S. 240, distinguished. 

—Gowen v. Harley, 56 Fed. OTS 68 iio wise bases es iio e100 
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17. Act Feb. 18, 1888, § 8, (25 Stat. 35,) gives the circuit and district courts 
for the western district of Arkansas and the northern district of Texas 
concurrent jurisdiction of all suits between the Choctaw Coal & Rail- 
way Company and the inhabitants of the Indian nations or tribes through 
which the railway runs. Held, that such jurisdiction extends also to suits 
between the reccivers of the railway company and the inhabitants of the 
said nations and tribes. 

—Gowen v. Harley, 56 Fed. 973. ...... ccc cc cccc en cnccccessaccncs 190 


18, Under Act Feb. 18, 1888, § 8, (25 Stat. 35,) evidence that plaintiff lived 
with his wife in his house in the territory of the Choctaw nation when 
the cause of action arose, and for a year thereafter, is sufficient proof of 
inhabitancy to give the circuit court for the western district of Arkansas 
jurisdiction of a suit wherein the Choctaw Coal & Railway Company is 
defendant, whether plaintiff dwelt there rightfully or wrongfully. 

—Gowen vV. Harley, 56 Fed. 973 eeceeececersancece (eV eewwreees ee eeen kee 


Territorial courts—Transfers on admission of state. 

19. Act Feb. 22, 1889, § 23, providing for the admission of Washington as a 
stat2, provides that all cases pending in the territory at the time of its 
admissicn, and arising within its limits, whereof the circuit court es 
tablished by that act might have had jurisdiction had it existed when the 
action was commenced, may, at the request of either party, be transferred 
to such circuit court. Held, that this applied to pending actions between 
a resident of the territory and a citizen of a state. Dorne v. Mining Co., 
43 Fed. 690, and Herman v. McKinney, Id. 689, approved. Strasburger 
v. Beecher, 44 Fed. 209, Johnson v. Bunker Hill, etc, Co., 46 Fed. 417, 
and Nickerson v. Crook, 45 Fed. 658, disapproved. 

—Blackburn v. Wooding, 56 Fed. 545. eea a a aa E ars a EO 


Following practice and decisions of state courts. 

20. Gen. St. Kan. 1889, par. 4290, provides that, where plaintiff desires to 
take issue on the answer of a garnishee, he shall give notice thereof, ‘in 
which case the issue shall stand for trial as a civil action,” etc. Heid 
that, though it is begun by attachment, the proceding is a “civil cause,” 
within the meaning of Rev. St. U. S. § 914, requiring the practice and 
pleading in the federal courts in civil causes to conform to those in the 
state courts in similar causes, any rule of court to the contrary notwith- 
stanliny. 

—Citizens’ Bank v. Farwell, 56 Fed. 570. .....cccccccscccccscccces 24 


21, Rev. St. § 915, which provides that the federal courts may, “by general 
rule, adopt such state laws as may be in force in the states in which they 
are held in relation to attachments,” does not require the rule of court 
adopting such laws to be promulgated in writirg; and it will be presumed 
on appeal that such a rule has been adopted by the trial court, when it is 
necessary to sustain its judgment, and there is no affirmative showing 
to the contrary. 

—Citizens’ Bank v. Farwell, 56 Fed. 570... ...cccccccccscccscvceas 24 


22. A rule of evidence in the courts of a state, that a party should not be 
permitted to testify for himself to the motive or intention with which 
he did an act, must prevail in an action at law in a federal court in the 
state. 

—Hinds v. Keith, 57 Fed. 10............ccceceee ee 231 


28. The fact that Rev. St. § 857, provides that the fees of court officers 
shall be recovered in like manner as the fees of officers in the state courts, 
will not make applicable to the federal courts sitting in New Orleans a 
special state statute applying only to the parish of Orleans, and which 
establishes a practice different from the general law of the state. 

~The Whisper, 57 Fed. 423; Aiken v. Smith, Id............. .... 414 


24. The question of the liability of a telegraph company for a failure to 
' promptly deliver a message is one of general law, as to which, in the 
absence of statutory provisions, the decisions of the state courts are not 
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controlling upon the federal courts. Railroad Co. v. Baugh, 13 Sup. Ct. 
914, applied. 
—Western Union Tel. Co. v. Wood, 57 Fed. 471. .........0.00000- 432 


25. With respect to the interpretation of state statutes regulating the mak- 
ing of contracts by counties, the decisions of the state courts are bind- 
ing upon the courts of the United States. 

oe Donen v. Searcy County, 57 Fed. 1080; Searcy County v. oe 
son, eso e@vnvs@veeevneeeeeeveenaneee ceeeee eeeeeeeenevneesnenereneeeevenereon 


Conflicting state and federal jurisdiction. 

26. St. Ark. Feb. 27, 1879, requiring all persons having claims against a 
county to present them for allowance to the county court, does not 
deprive nonresident creditors of their right to sue the county in a 
federal court. Chicot County v. Sherwood, 13 Sup. Ct. 695, 148 U. S. 
529, followed. 

—Thompson v. Searcy County, 57 Fed. 1030; Searcy County v. Thomp- 
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CREDITORS’ BILL 
Objections to bill on appeal, see “Appeal,” 17. 


Allegation of judgment and execution. 

A creditors’ bill to set aside a fraudulent conveyance must allege that 
the plaintiff has prosecuted his claim to judgment, and had an execution 
issued thereon, which has been returned unsatisfied. Scott v. Neely, 11 
Sup. Ct. 712, 140 U. 8S. 106, and Cates v. Allen, 13 Sup. Ct. 883, 977, 149 
U. 8. 451, followed. 

—Morrow Shoe Manuf’g Co. v. New England Shoe Co., 57 Fed. 685. .508 


Custom and Usage. 
As to sale and discharge of cargo, see ‘“Demurrage.” 


CUSTOMS DUTIES. 
Classification. 


1. Hemmed or hemstitched handkerchiefs, which are not also embroidered, 
are dutiable under paragraph 349 of the tariff act of 1890, as “handker- 
chiefs—composed of cotton or other vegetable fiber,” and not under para- 
graph 373, as “hemstitched and embroidered handkerchiefs.” Rice v. U. 
S., 4 C. ©. A. 104, 53 Fed. 910, followed. 

—Wilson v. United States, 57 Fed. 199................. ee ee 310 


2, Light steel rims used in the manufacture of bicycle wheels are dutiable 
at 45 per cent., under paragraph 215 of the tariff act of 1890, as non- 
enumerated articles composed of steel, and not at 2% cents per pound, 
under paragraph 185 of said act, as “wheels, or parts thereof, made of 
iron or steel, and steel-tired wheels for railway purposes, whether wholly 
or partly finished.” 

—Stone v. United States, 56 Fed. 826............. ccc ccc cece ccees 153 


8. Under Rev. St. § 2499, as amended in 1883, which declares that on non- 
enumerated “articles manufactured from two or more materials the duty 
shall be assessed at the highest rates at which the component material 
of chief value may be chargeable,” shell-covered opera glasses, made of 
shell, metal, and glass, the shell constituting two-thirds of the value of 
the article, are dutiable at 25 per cent., as manufactures of which shell 
is the component material of chief value, and not at 45 per cent., as 
manufactures of metal and glass. Liebenroth v. Robertson, 12 Sup. Ct. 
607, 144 U. S. 35, applied. 

—United States v. Manasse, 56 Wed. 828... .ccccccccvcccccseceses slo 
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4. Screens imported during the year 1888, which were composed of paper, 
as their component material of chief value, and of wood and metal, which 
were used on the floors of dwelling houses, or other places, to intercept 
heat, light, or moving air, or to conceal portions of rooms or objects, and 
which were then known in trade and commerce of this country 
as “paper screens,” were not dutiable at the rate of 40 per cent. ad 
valorem, as screens, under the provision for “all other mats not ex- 
clusively of vegetable material, screens, hassocks, and rugs,” contained 
in Schedule K, entitled, “Wools and Woolens,” of the tariff act of March 
3, 1883, (22 Stat. 510,) but were dutiable at the rate of 15 per cent ad 
valorem, under the provision for “Paper, manufactures of, or of which 
paper is a component material, not specially enumerated or provided for 
in this act,” contained in Schedule M, entitled “Books, Papers, etc.,” of 
the same act. 

—Magone v. American Trading Co., 57 Fed. 304. ....cccccccccce - 407 


Decision on appeal. 

5. In a case arising under the customs administrative act of June 10, 1890, 
(26 Stat. 131,) it is not within the province of a United States circuit 
court of appeals to grant to or withhold from an importer leave to ap- 
Ply to an officer of customs for a remission of duties levied upon merchan- 
dise imported by him, and made the subject of such case; or, if a judg- 
ment rendered in such case by a United States circuit court be affirmed 
by such circuit court of appeals, to direct or suggest the action of such 
circuit court in regard to a new trial upon newly-discovered evidence or 
newly-ascertained facts. 

—Marquand v. United States, 57 Fed. 189. SS be De EWES aS RESO SSSR 


DAMAGES. 


For breach of warranty, see “Sale,” 8-10. 

For death, see “Death by Wrongful Act,” 4. 

For deceit, see “Deceit.” 

For ejection of passenger from train, see “Carriers,” 10-14. 
For failure to deliver telegram, see “Telegraph Companies,” 2, 
Remitting excess, see “Appeal,” 37. 


Personal injuries—Proximate cause. 

1, In an action for personal injuries suffered by plaintiff in falling from 
a freight car, the injuries alleged in the complaint were the crushing of 
the left leg, necessitating amputation, and bruises on his right hip. Plain- 
tiff testified that his health was good before the accident, and that he 
recovered and was in good health until nine months after it, when he be- 
gan to feel a soreness in his right hip, which after three months devel- 
oped into an abscess. Held, that this testimony, on request of defendant, 
should have been withdrawn from the jury, since there was no cvidenc: 
or presumption that the abscess was caused by the fall 

—St. Louis & S. F. Ry. Co. v. Farr, 56 Fed. 994 eocecnvee i¢edeuteeseseel 


— Excessive damages. 

2 In a libel for damages for personal injuries it appeared that Hbelant 
was confined to his bed for 10 weeks, and was entirely disabled for 10 
months, suffering with a compound fracture of the bones of his leg, 
and that the plasticity end strength of his leg were mach impaired, the 
injury was permanent, and his capacity to earn money diminished. Li- 
belant was about 30 years old; was receiving $80 a month as a stevedore 
at the time of the injury, and only $60 at the time of the trial. Hed, 
that an award of $3,000, in addition to the loss of earnings and the ex- 
penses of his illness, was not erroneous. 

—The Alejandro, 56 Fed. 621; Rede v. Wallace, Id..............2- 54 


8. Seventy-five hundred dollars is not excessive damages for injuring a 
railroad laborer so that he becomes paralytic. 
—Cleveland, C., C. & St. L. Ry. Co. v. Brown, 56 Fed. 904......... 142 
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DEATH BY WRONGFUL ACT. 


Who may sue. 

1. Under Gen. St. Kan. 1889, par. 4518, giving a right of action for death by 
wrongful act, and providing that the damages must inure to the exclusive 
benefit of the widow and children, if any, or next of kin, the next of kin 
are not entitled to the benefit of the statute unless there is no widow or 
children to enjoy the same. 

—Western Union Tel. Co. Vv. McGill, 57 Fed. O00. cis cveces even wen0el 


2. As a widower is not one of the beneficiaries of the statute, he cannot 
recover, as such, for the wrongful death of his wife. 
—Western Union Tel. Co. vV. McGill, 57 Fed. 699. eoeeeeneeeeeoeesas 521 


8. Under Gen. St. Kan. 1889, par. 4519, providing that an action for death by 
wrongful act, when there is no personal representative, may be brought 
by the widow, or, when there is no widow, by the next of kin, the widower 
cannot be a party to an action for the death of his wife, as he is not 
included in “the next of kin.” 

—Western Union Tel. Co. v. McGill, 57 Fed. 609. ....ccccccceess Oak 


Proof of damage. 

4. The action was brought by the mother of the deceased as administra- 
trix, and the proof showed that she had no other children, and was de- 
pendent on him; that at the time of his death he was 21 years old, in per- 
fect health, earning $75 a month, of which he gave her $30; and that 
prior to this employment he had given her $25 a month. Held sufficient 
proof of pecuniary damage. 

—Southern Pac. Co. Vv. Lafferty, 57 Fed. BG scars sé disse o eewd aus cl’ 


DECEIT. 
Objection to pleadings, on appeal, see “Appeal,” 16. 


Fraudulent concealment. 

1. Concealment by the owner of a business enterprise of a decline in its 
profits between the date of his agreement to sell and the signing of the 
contract of sale is actionable, when the purchaser has no opportunity of 
discovering the declinc, and has agreed to bay on the faith of representa- 
tions as to the prior rate of profit, having told the seller that hoe would 
not buy if there had been a decline. 

—Loewer Vv. Harris, 57 Fed. 368. TCE TE EER CTR TET Te 


Damages. 

2. In an action for false representations made to the purchaser of a 
business enterprise, the charges of accountants employed by him to ex- 
amine the books, and the fees of solicitors employed to organize a corpo- 
ration to take over the business, must be specially alleged. 

—Loewer Vv. Harris, 57 Fed. OS 5s oe Ek Satie we ee wd oo OS 64S Be OR OOE 


8 The profits which the purchaser of a business enterprise would have 
made out of the transfer thereof to a corporation to be organized for 
the purpose of taking it are too uncertain to be recoverable by the pur- 
chaser in an action for fraudulent representations, inducing the purchase, 
although a syndicate had promised to underwrite the capital of the cor- 
poration, thereby, in effect, promising to subscribe all the capital not 
contributed by others, but had not entered into any definite or obligatory 
contract with the purchaser. 

—Loewer v. Harris, 57 Fed. 368. ......ccccccccccecccccccccccces cot 


Decree. 
See “Appeal;” “Judgment.” 


710 INDEX. 


Deed. 


Acknowledgment, see “Acknowledgment.” 
Cancellation, see “Equity,” 8. 

Of mining claim, see “Mines and Mining.” 
Tax deed, see “Taxation.” 


DEMURRAGE. 
Interest on, see “Interest.” 


Effect of custom. 

In a charter party the words ‘to discharge with customary dispatch, 
e +» è cargo to be * * * discharged according to the custom of the 
port,” do not include a custom whereby all cargoes of fruit are sold at 
auction by one firm, not more than one cargo being sold in one day, and 
no cargo being discharged until it has been thus sold, since such custom 
manifestly has its origin in the sale, and not in the discharging, of car- 

goes; and for demurrage caused by such a custom the cargo is liable. 
ree Me Thirty-five Thousand Boxes of Oranges and Lemons, a: 
ee@e@eenvnavervevaxee eeoeevaeevceeevneseee ee eaeoeseeenvneveenea e2ee een ode T 


DEPOSITION. 
Admissibility In action for penalty, see ‘‘Action.” 


Mode of taking. 

A deposition taken down stenographically, in questions and answers, 
and not reduced to writing in the presence of the witness, nor read over 
to or by him, is not properly taken, under Rev. St. §§ 863, 864, and is not 
admissible in evidence against the objections of either party. 

—Moller v. United States, 57 Fed. 490....... 5 cid ale bao sie See eee ears 450 


DESCENT AND DISTRIBUTION. 


Rights of widow—Spanish law. 

Under the Spanish law in force in Texas prior to the act of the republic 
of December 18, 1837, the widow of a person dying intestate, without 
children, but leaving other relatives capable of inheriting, did not inherit 
the whole of the deceased husband's estate; but by section 2 of that act 
(Hart. Dig. arts. 574, 3251) the survivor of a husband or wife dying in- 
testate, “leaving no heirs,” inherited the estate of the deceased spouse. 
Held, that the word “heirs,” in this provision, was not limited to children 
or legitimate descendants, and the surviving wife of a person who died, 
intestate, March 13, 1838, leaving a father and brother and sister also 
surviving him, did not inherit the whole of his estate. 

—Branch v. Texas Lumber Manuf’g Co., 56 Fed. 707. ..ccccccccces +9 


Discretion. 
Of trial court, see “Appeal,” 20-22. 


| District Court. 
See “Courts,” 16-18. 


Diverse Citizenship. 


Conferring jurisdiction on United States courts, see “Courts,” 1-3; “Re 
moval of Causes,” 1. 
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Duties. 
See “Customs Duties.” 


EJECTMENT. 


Effect of adverse possession, see “Adverse Possession.” 
Statutory right to new trial, see “New Trial.” 


Title to support—Half-breed Indian scrip. 

Plaintiff in ejectment claimed as the grantee of land upon which a half- 
breed Sioux Indian had located scrip issued to him under Act Cong. July 
17, 1854, which scrip was not transferable, but was issued to designated 
individuals in exchange for the interest acquired by them, collectively, 
urder a former treaty. Held, that the scrip, and the location of it, did 
not ves! th: legal title in the plaintiff’s grantor, and it was proper to in- 
struct the jury that they should disregard the location and the deed to 
plaintiff as evidence of title, and only regard them as evidence explain- 
ing his entry, possession, and good faith. 

—Carter v. Ruddy, 56 Fed. DIZ. oar ureioo n ton aa EAE ESEO 


EQUITY. 
Costs, see “Costs,” 8. 


Relief against judgment, see “Judgment,” 12-16. 
Restraining action at law, see “Injunction,” 2. 


Jurisdiction. 

1. The jurisdiction of the circuit court to entertain a suit to enjoin a com- 
bination of persons from interfering with and preventing shipowners 
from shipping a crew may be maintained on the ground of preventing 
a multiplicity of suits at law, and for the reason that damages at law 
for interrupting the business and intercepting the profits of pending 
enterprises and voyages must, in their nature, be conjectural, and not 
susceptible of proof. 54 Fed. 40, affirmed. 

—Hagan v. Blindell, 56 Fed. 696.........cccccccccccccccccccceses 86 


2. Where a defendant in a suit in equity volüntarliy enters his appearance 
therein, expressly waiving the question of the jurisdiction of the court, 
be cannot afterwards object that the court is without jurisdiction because 
of the existence of an adequate remedy at law, especially when such ob- 
jection is not made until after answer filed. 

—Levi v. Evans, 57 Fed. 677; Same v. Sieberling, Id.; Same v. Wild, 


Id. eeeeceoeoeoeoeoeeeneaeoeeseoovnveaeevpeeneveevneaeevneeveeveeevpeveecp ees een neen eee 6 0 


Cancellation of deed. 

8 Plaintiff and his first wife held certain land as community property, 
and, after her death and his second marriage, he contracted to convey it 
for $6,000, believing himself to be the sole owner. This contract was aban- 
doned because, as he stated to the purchascr, his wife refused to join 
in a deed. A verbal agreement was then made by which plaintiff was to 
acccpt $3,000 for his interest, and the wife a much larger sum for her al- 
leged interest. The purchaser at this time discovered that the second 
wife had no interest whatever, but that the first wife's interest descended 
to her children. He, however, paid the $3,000, and procured a warranty 
deed for the whole tract from plaintiff, and then refused to perform 
the other part of the contract on the ground that the wife had no inter- 
est to convey. Held, that the deed should be canceled as having been 
procured by the purchaser’s deceit. 49 Fed. 902, rore 

—Blackburn v. Wooding, 56 Fed. 545.. eeeevseeseaeenens cove eeeoeveens 6 


Pleading—Amendment. 
4. After the announcement of the final decision of the chancellor upon the 
merits of a case, it is proper to refuse to permit the pleadings to be 
amended, so as to meet objections which were raised at the hearing, two 
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months before the decision was rendered, especially where such amend- 
ment would not affect the grounds on which the decision is based. v. 
Fed. 693, affirmed. 

—Blair v. Harrison, 57 Ked. 257........ PE eninin ei 326 


Practice—Mode of trial. 

5. Parties cannot by stipulation convert a case which is essentially a svit 
in equity to remove a cloud on title, and cancel deeds, records, sales, etc., 
into an action at law for slander of title; and where such a stipulation 
has been filed, and trial accordingly had to a jury, an appellate court 
might well refuse to review the judgment on writ of error. 

—Land Trust of Indianapolis v. Hoffman, 57 Bed. 333..cccccece a 30S 


Error, Writ of. 
See “ Appeal” 


ESTOPPEL. 


By acquiescence in use of trade-mark, see “Trade-Marks and Trade-Names,” L 
Poco of governing body in life insurance company, see “Insurance,” 


By recitals in municipal bonds, see “Municipal Corporations,” 7-1L 
Of receiver to question validity of certificates, see “Receivers.” 


In pais. 

An insurance company which has paid a loss caused by the stranding of a 
lighter through negligence of a tug having it in tow, the adjustment 
having been subject to subrogation, and has taken an assignment of the 
insured’s claim, is not estopped to allege negligence of the tug, notwith- 
standing an exception in the policy of losses from want of ordinary care 
and skill in navigating the lighter, and the fact that the proofs of loss 
contained a protest by the master of the tug, stating that the stranding 
was due solely to the extraordinary and irresistible force of the tide, and 
not to any default in navigation; as the wrongdoer is not relieved by the 
adjustment between the parties injured. 

—In re Harris, 57 Fed. 243 eeececevce its ee eee betes ens seedeees taeeO 


EVIDENCE. 
See, also, “Deposition.” 


In action for infringement of patent, see “Patents for Inventions,” 22, 23. 
Objections to, see “Appeal,” 18. 

Of damages from death, see “Death by Wrongful Act,” 4. 
Of fraudulent intent, see “Fraudulent Conveyances,” 2—4. 
Of negligence, see “Master and Servant,” 8. 

Of partnership, see “Partnership,” 1. 

Of trust, see “Trusts,” 1. 

Parol evidence, see “Trial,” 1; foe 1. 

Reception at trial, see “Trial, a 

Review on appeal, see Aaa ; “Appeal,” 25-27. 
Stipulation as to facts, see “Practice in Civil Cases,” 2, 3. 


Judicial notice. 

1. The federal courts may properly take judicial notice of the statutes of 
the various states which were in force prior to the adoption of the eon- 
stitution of the United States. 

—Loree v. Abner, 57. Fed. LDDs deeb BeRCeweaaessieeecase erence 302 


Best and secondary. 
3. Where machines, sold with a warranty, and erected and tested by the 
seller on the buyer’s premises, where they remain, are rejected, as not 
answering the warranty, and suit is brought for the price, evidence given 
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by the buyer as to the results of the seller's tests, being the best evi- 
dence in his possession or within bis contre] at the time of the trial, is 
not discredited because he failed to make further tests of the machines 
after refusing to accept them. 

—United States Sugar Refinery v. E. P. Allis Co., 56 Fed. 786.....12k 


& In an action on a defaulting postmaster’s bond, a question to the default- 
er’s successor in office whether he had received orders to make demanda 
on the defaulter is not objectionable on the ground that the written or- 
ders are the best evidence of their contents, since the question does not 
concern the contents. 

—Alexander Vv. United States, 57 Fed. BOS. sk vse cdecdaaseessee cece Oue 


Hearsay. 

4. Evideuce as to the birth of a posthumous child, by a witness who never 
saw it or heard the mother speak of it, but who testified from what peo- 
ple said, is incompetent and inadmissible, as hearsay testimony, on a ques- 
tion of pedigree. 

—Branch Yy. Texas Lumber Manuf’g Co., 56 Fed. 707. Geese keoee 


5. Evidence by a witness that the child was born, was a boy, lived two 
or three weeks, and died; that he never saw the child, or its mother prior 
to its birth, but testified to what others told him; that two or three weeks 
after the birth he saw the mother at her father’s house; that she told him 
of the child’s birth and death; that her father, mother, and brothers 
had told him about the child before he saw her,—is competent; there 
being proof that the mother, and her father, mother, and brothers, were 
dead when the testimony was offered. 

—Branch v. Texas Lumber Manuf’g Co., 56 Fed. 707. ...2.00+220+..92 


6 <A general understanding in the community that a merchant was selling 
goods at cost or less, and was embarressed financially, is inadmissible 
to prove the fact, or to raise a presumption of knowledge thereof by an 
individual. 

—Hinds Vv. Keith, 57 Fed. 10.... Coeceoeeeceeoeveesnaereeesneeeeeeeeees 201 


7. In an action for breach of warranty on the sale of a chain, evidence of 
statements by agents of the purchaser’s vendee, made to the purchaser, 
that a new chain must be furnished, is hearsay, and inadmissible. 

—Sutherland vV. Round, 57 Fed. Al. c cenccccrtivesr e esnin e a EAA 


Declarations and admissions. 

8. In an action against a railroad company for injuries alleged to have 
been caused by the defective condition of a locomotive engine, declara- 
tions as to the condition of the engine by engineers in charge of it, made 
at various times from six hours to five months before the accident, are in- 
admissible in evidence aguinst the company, not being part of the res 
gestae, nor within the scope of the engineers’ agency. 

—Louisville & N. R. Co. v. Stewart, 56 Fed. 808....ccscccccccceclthe 


Opinion evidence—Conclusions. 

9. Asking a witness to say, from his experience as a merchant, whether 
an ordinarily prudent business man would go into partnership with an- 
other in his business without inquiring concerning it and examining hia 
books, calls for a conclusion which the jury could draw from circum- 
stances that might be proved. 

—Hinds Vv. Keith, 57 Fed. NOG 6 baa WE Wie Re 0 SRA SE KESSEL 


—— Expert testimony. 

10. In an action for personal injuries caused by a defect in the welding of a 
brake staff on a freight car, where the broken staff is not produced in 
court, and there is no testimony as to its appearance before the accident, 
but plaintiff introduces evidence as to the appearance of the fracture. 
tending to prove that the defect would have been discovered by a proper 
inspection, the opinion of an expert machinist, who examined the frac- 
tured parts at the time of the break, as to the possibility of discovering 
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the defect by inspection before the fracture, together with his reasons 
therefor, is admissible in evidence. 
—St Louis & S. F. Ry. Co. vV. Farr, 58 Fed. 904 ..aseecas eeesensecsoe 211 


Weight and sufficiency. 

11. Where there is positive and direct testimony on one side of an issue. 
the mere fact that a larger number of witnesses testify positiv ly and di- 
rectly on the other side is not sufficient to justify the court in determining 
the Issue, and withdrawing it from the consideration of the jury. 

—Union Pac. Ry. Co. v. James, 56 Fed. 1001.............ceceee .. ZiT 


12. Where parol testimony, if competent to vary the legal effect or con- 
struction of a deed and written contracts, is conflicting, an evenly-balanced 
cause must be determined from inspection and construction of the in- 
struments. 

—Mollie Gibson Consolidated Min. & Mill. Co. v. Thatcher, 57 Fed. 


CO ee SES Le eRe Lae eee eeeeoeveee @eeeoeceos opeee ewake ces Oel 


EXCEPTIONS, BILL OF. 


Sufficiency on appeal, see “Appeal,” 7, 8. 
Time and manner of taking exceptions, see “Trial,” 5. ° 


Amendment. 

1. The negligence or omission of counsel to note exceptions to an original 
bill of exceptions is not such an extraordinary circumstance as will war- 
rant the court below in amending the bill long after it has been allowed 
and signed, and long after the term of the trial has passed, and the par- 
ties have been dismissed from court. . 

—Sutherland v. Round, 57 Fed. 467........ kasai a ee 428 


2. The oversight and omission of counsel preparing the bil was a waiver 
of the exceptions, and the court below was powerless to amend. 
—Sutherland Vv. Round, 57 Fed. AGT. 6S 6 es b tC NS WA eee a see ee 


Executors and Administrators. 


Settlement of partnership affairs by executor of deceased partner, see 
“Partnership,” 3-5. 


Expert Testimony. 
See “Evidence,” 10. 


False Representations. 
See “Deceit.” 


Pleading and proof, see “Pleading,” 2. 


Federal Courts. 
See “Courts;” “Removal of Causes.” 


Fees. 


Of attorney, see “Attorney and Client;” “Costs,” 6, T. 
Of clerk, see ‘‘Clerk of Court.”’ 
Of officers, generally, see “Costs,” 1, 2; “Courts,” 23. 


Fellow Servant. 
Negligence, see “Master and Servant.” 11-2L 
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Final Judgments. 
Subject of appeal, see ‘‘Appeal,”’ 1. 


Foreclosure. 


Of mechanic’s lien, see ‘Mechanics’ Liens,” & 
Of mortgage, cee “Mortgages,” 1-6; “Writs.” 


Fraud. 


Liability of auctioneer selling goods fraudulently obtained, see “Auction and 
Auctioneer.” 
Recovery of damages, see “Deceit.” 


FRAUDS, STATUTE OF. 


Executed parol agreement. 

When, in pursuance of a voidable parol agreement, a landlord has 
erected a building for hie tenant, and the latter has taken possession and 
occupicd the buiiding, he cannot, when sued for past-due rent accrued 
under such ngreement, defeat the action upon the ground that the agree- 
ment was not in writing, since the statute of frauds does not apply to 
executed agreements. 

—Walsh y. Coleclough, 56 Féd. 118i ewe ween Sig ga We Cee eG bese kteeeee lie 


FRAUDULENT CONVEYANCES. 
Creditor’s bill to set aside, see ‘Creditors’ Bill.” 


Knowledge and intent of grantee. 

1. The fact that the debtor sold goods cheaper generally than other mer- 
chants in the same place did, and sold some particular articles at cost, 
or below cost, was not of itself such a suspicious circumstance as, if 
known to the plaintiff, ought to have put him on inquiry, or which, if fol- 
lowed up, would necessarily or naturally have led to knowledge of the 
debtor’s fraudulent intent. 

—Hinds Vv. Keith, 57 Fed. LO eas Feb BSNS Sw Gee Cea eee waae eee eeok 


Evidence. 

2, On trial of an action against a marshal and his sureties for illegal 
seizure of goods claimed by plaintiff, he having bought them from the at- 
tachment debtor for cash at a fair value, the burden is on defendants to 
prove that plaintiff had notice that the debtor was insolvent, or informa- 
tion sufficient to put him upon inquiry which would have led to knowl- 
edge that the sales were made witb intent to hinder, delay, or defraud 
creditors. 

—Hinds vy. Keith, 57 Fed. 10............. ccc eee ieee wear utes 231 


8. Defendant lent $20,000 on a stock of goods stored in a warehouse. Be- 
fore making the loan he examined the goods, which were in the original 
cases, from which the names and marks had just been scraped off. The 
loan was made to a corporation, concerning which he made no inquiries 
at the time, though he was informed that it was being pressed by its 
creditors. The goods had been fraudulently obtained by the corporation. 
Held, that evidence of these facts threw on defendant the burden of prov- 
-oa the loan was made in good faith. Bunn, District Judge, dis- 
senting. 

—Morrow Shoe Manuf’g Co. v. New England Shoe Co., 57 Fed. 685. .508 


4 Defendants knew that a merchant from whom they obtained goods 
which he had procured by fraud was selling large quantities of goods at 
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auction for less than he could have bought them, and that he had? 
secretly stored $50,000 worth of goods in a loft remote from his store. 
One defendant gave a false account of the transaction, and the other- 
received letters from the merchant, intentionally delivered to him while 
he was on the street, and failed to account for such letters. Held, that 
the evidence was sufficient to charge defendants with notice that the 
goods had been procured by fraud. Bunn, District Judge, dissenting. 
—Morrow Shoe Manuf’g Co. v. New England Shoe Oo., 57 Fed. 685. .508 


Harmless Error. 


See “Appeal,” 28-33. 


Hearsay. 


See “Evidence,” 4-7. 


Highways. 


Railroad crossings, see “Railroad Companies,” &, 


IMMIGRATION. 


Action for penalty under contract labor act, see “Action.” 
Under contract to labor. 


Neither the prepaying of transportation, nor the assisting or encoura-. 
ging, in any wise, the importation, of an alien, is a violation of the contract 
labor act of February 26, 1885, (23 Stat. 332, c. 164,) without a contract 
or agreement, made previous to the importation or migration, binding the- 
alien to perform labor or service in the United States, its territories, or- 
the District of Columbia. 

—Moller Y. United States, 57 Fed. 490. ee ee ee rr Te 


Imposts. 


See “Customs Duties.” 


Imputed Negligence. 
See “Master and Servant,” 34. 


Indians. 


Half-breed scrip, see “Ejectment.” 
Jurisdiction of actions by or against, see “Courts,” 16-18. 


Indorsement. 


Of promissory note in blank, see “Negotiable Instruments.” 
Pleading and proof, see “Pleading,” 8. 


Infringement. 


Of patent, see “Patent for Inventions,” 16-28. 
Of trade-mark, see “Trade-Marks and Trade-Names,” 1, 2, 


INJUNCTION. 


Against enforcement of judgment, see “Judgment,” 15, 16. 
—— infringement of patent, see “Patents for Inventions,” ZL 
Appeal from interlocutory order, see “Appeal,” 20. 
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Jurisdiction. 

1. In a Dill by the United States against the World’s Columbian EXxposi- 
tion to restrain the latter, an Mlinois corporation, from opening the ex- 
position on Sundays, it was shown that congress had appropriated $2,500,- 
000 for the exposition on condition that the exposition should be closed on 
Sundays; that a large part of the appropriation had been paid, and that 
the corporation had opened the gates on Sundays; but it was not shown 
that the corporation was insolvent, or that the part of the appropriation 
paid might not be recovered by action at law. Held, that an injunction 
should not be granted, since there was no showing of irreparable injury 
or of inadequate remedy at law. 56 Fed. 630, reversed. 

—World’s Columbian Exposition v. United States, 56 Fed. 634......58 


Restraining action at law. 

9. A railroad company sold an interest in certain cars to a car company, 
leased the remaining interest therein to the car company, and made a 
contract with the car company for the operation of the cars by the latter, 
with a division of the profits. The contract provided that the railroad 
company might terminate the lease, and should then pay the car company 
for its interest in the cars. The railroad company terminated the lease 
without paying for the car company’s interest. Held that, on being sued 
at law for the value of the car company’s interest in the cars, the railroad 
company could not enjoin the prosecution of such action on the ground 
that the car company had not fairly divided the profits, since the va- 
rious branches of the contract were totally distinct. 49 Fed. 409, reversed. 

—Pullman Palace-Car Co. v. Chicago, M. & St. P. Ry. Co., 56 ore 
756 eeeeseee8e8 @ eeeeaeeneeeecoeoeeeaeseeeeeve ee eee 8 eeeeece@eaesose eee eeaeeveeeaenene ee @ 


‘Preliminary injunction. 

8. Evidence that, by reason of the action of a combination of persons, the 
crew left complainants’ ship as she was about to sail, and that another 
crew could not be procured for nine days, and then only with the assist- 
ance of the police authorities and the protection of a restraining order, 
while other vessels in the vicinity had no difficulty in getting crews, is 
‘sufficient to authorize the court to enjoin interference with the business 
‘of the complainants by such combination pendente lite. 54 Fed. 40, 


ed. 
—Hagan Y. Blindell, 56 Fed. COGS 5 cvkswreée se seewewees Sees ete senaGo 


Insolvency. 
Of bank making collection, see ‘Banks and Banking,” 3, 4. 


Instructions. 


See “Appeal,” 19; “Carriers,” 14; ‘Master and Servant,” 9, 10; “Negligence,” 
5; “Trial,” 3-7. 


INSURANCE. 
Estoppel of insurers by exceptions in policy, see “Estoppel.” 


Conditions of policy. 

.1. A steam boiler insurance company that had no power to insure against 
fire issued a policy insuring “against explosion and accident and against 
loss or damage resulting therefrom.” On the back of the policy was a 
‘covenant that no claim should be made under the policy “for any loss 
‘or damage by fire resulting from any cause whatever.” Held, that the 
‘company was not Hable for lows caused by fire. 

—American Steam Boller Ins. Co. v. Chicago Sugar Refining Co., 
St: WeGs 208 eo cnckcumes tected ewe we wee oe be eaerteak is Weel e eevee 4 OOO 


2. A small fire broke out in the insured building, and continued for three 
days, though apparently extinguished each day. On the third day ef- 
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forts to put out the fire resulted in bringing it in contact with a cloud 
of starch dust, which ignited and exploded, demolishing the building. 
The fire continued, and destroyed the debris. Held, that the insurance 
company was not Hable, since the explosion was merely an incident of 
the fire. 48 Fed. 198, reversed. 
—American Steam Boiler Ins. Co. v. Chicago Sugar Refining pon 
57 Fed. 294 @eeee2¢e @eeeeoeecoeesseeenseeseo 8 Bs ct ae ce a ree 


Mutual benefit insurance. 

8 In the organization of the Knights of Pythias, the Endowment rank is 
separate from the lodge, and is for insurance purposes only. The consti- 
tution provides that when a member withdraws from his lodge, or his 
membership therein ceases from any cause other than death, all his right 
and interest in the Endowment rank are forfeited. The constitution also 
creates a board of control, having entire control over the Endowment rank. 
subject to restrictions by the supreme lodge, and with power to “enact 
general laws, rules, and regulations in conformity with this constitution,” 
and to alter and amend the same, when, in its judgment, the needs of 
the rank require it. It is also given authority to hear and determine 
all appeals. Pursuant to this authority, the board enacted that, when 
a member of the Endowment rank became in arrears to his lodge for an 
amount equal to one year’s dues, he should forfeit his membership in the 
rank, and render his endowment certificate void. In a case thereafter 
arising, it appeared that a member of the rank had died, owing more 
than the prescribed dues, but had not been suspended by his lodge, and, 
owing to the failure of the proper officer of the lodge to notify the section 
of the rank to which deceased belonged of the arrears, such section had 
continued to receive the monthly assessments levied on the rank. The 
board held that on these facts the certificate had not become void, and 
the beneficiary was entitled to the insurance money. Held that, where a 
like state of facts was shown, the court would follow this ruling, as be- 
ing nea construction of the regulations by the same body tha: 

enacte 
—Supreme Lodge Knights of Pythias of the World v. Kalinski, 57 
Fed. 348 373 


@eseoeoaesescesesovoeseeveeaeeeveeseeeseeeeewepeseoeeeweeeeeoeseseeese eevee eerenee 


4. The record of this decision of the board of control could not be excluded 
on the ground that the decision was res inter alios acta, for the decision 
was a rule established by a competent authority, and was of equal validity 
with the original enactment which it construed or modified. 

—Supreme Lodge Knights of Pythias of the World v. Kalinski, 57 
Pod, JB. riento une Deer ee os Sew renew a A Ea 373 

5. This decision must also be held to prevent a forfeiture in the subsequent 
case on the ground that it was a public and solemn declaration of the or- 
der, which would lead a member of the rank honestly to believe that he 
was complying with all the requirements necessary to Keep his certificate 
good, thus operating by way of estoppel against the order. Insurance Co. 
v. Eggleston, 96 U. S. 572, followed. 

See ie Lodge Knights of Pythias of the World v. Kalinski, 57 
Fed 


Intent. 


Evidence of, see “Courts,” 22; “Fraudulent Conveyances,” 2—4. 
Fraudulent, see “Fraudulent Conveyances.”’ 


INTEREST. 


Foreclosure on default in payment, see “Mortgages,” 1-6 
On affirmance of judgment, see “Appeal,” 41. 


On demurrage. 
Where a charter party provides for demurrage at a stipulated rate per 
day, payable day by day, and the master makes daily demand for the 
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amount due, interest from the time of such demand should be included 

in an allowance for demurrage. 
—Milburn v. Thirty-five Thousand Boxes of Oranges and Lemons, 57 
Fed. DRG Ek aia eee Siar S Rees Wok aa aha Oa a EELS eee 


Interlocutory Orders or Decrees. 


Appeal from interlocutory order for injunction, see “Appeal,” 20. 
Effect of decree as res judicata, see “Judgment,” 3, 8, 10, 11. 


Interstate Commerce Act. 
See “Carriers,” 1—4. 


Invention. 
See “Patents for Inventions.” 


JUDGMENT. 
Summary judgment on appeal bond, see “Appeal,” 40, 41. 


Res judicata— What judgments conclusive. 

1. A judgment in ejectnient, rendered according to the Cherokee law by 
the clerk of a district court in the Cherokee Nation, for land situated there- 
in, against a citizen of the United States, is a bar to an action by such 
citizen in the United States court for the Indian Territory to recover the 
same land, where he appeared in response to the notice issued by the 
clerk, and submitted himself to his jurisdiction by pleading to the merits, 
and introducing evidence to sustain his plea. Mehlin v. Ice, 5 C. O. A. 
403, 56 Fed. 12, followed. 

—Exendine Vv. Pore, 56 Fed. TTT. ecco ooo euiisiae60 Oe mee eae Sae arn A 


3. The dominant stockholder in a railroad company, having made a con- 
struction contract with the company in his individual character, failed to 
pay his subcontractors. Thereafter, in order to give to the subcontractors 
and material men a lien on the road under the Tennessee statute of 
March 29, 1883, their representatives, acting with the principal contractor, 
and by means of his control over the board of directors, obtained an ac- 
knowledgment on the minutes of the company. of an amount still due 
him, vastly more than was really due him, and more than sufficient to 
cover all the claims. The contractor sued for this amount in a state court, 
and the company’s attorney consented to a judgment therefor. Held, that 
this Judgment was fraudulent as against persons injured thereby, and was 
of no evidential force when the claim was contested by holders of prior 

. mortgage bonds of the company in a foreclosure suit in a federal court. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id...............cccccccccors 539- 


8. A decree is none the less conclusive because it was merely inter- 
locutory at the bringing of the suit in which it is set up as a bar, and 
subsequently ripened into a final decree. 

—David Bradley Manuf’g Co. v. Eagle Manuf’g Co., 57 Fed. 980...661 
Moline Plow Co. v. Same, 57 Fed. QO2...scescccccececcececes, 673 


—— As to what matters conclusive. 

4. Proceedings of a Louisiana probate court adjudicating as to a succession: 
embracing real and personal property of the deceased in that state, 
and mentioning, but not appraising, claims to Texas real estate, are not in 
rem as to the Texas lands, and a finding in such proceedings as to heir- 
ship is not res judicata as to such lands. 

—Branch v. Texas Lumber Manuf’g Co., 56 Fed. 707............... 92 


5. A judgment in favor of a bondholder upon certain interest coupons is 
not conclusive of the validity of other interest coupons on the same 
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bonds where such judgment is rendered upon no other evidence than the 
coupons themselves, no defense having been made to the suit 
—Skinner v. Franklin County, 56 Fed. 788.............--.0.----- 118 


6. A judgment at Irw rendered upon an account stated is conclusive of 
the fairness of the account, since fraud in obtaining it could have been 
set up as a defense. 

—Edmanson vy. Best, 57 Fed. 531... cc cc ccc ccc ccc cece eens 471 


7. Where a suit for infringement of a patent is brought against a firm that 
is a branch of the company that manufactures the infringing device, and 
such company conducts the defense, raising the question of validity of the 
patent, a decree for complainant is conclusive as to the validity of the 
patent as against the company conducting the defense, even in regard to 
alleged anticipations not referred to in the suit, since under the issues 
all anticipatory inventions might have been shown in defense. 50 Fed. 
193, affirmed. 

—David Bradley Manuf’g Co. v. Eagle Manuf’g Co., 57 Fed. 980. . .661 
Moline Plow Co. v. Same, 57 Fed. 992..........ccccsccccccsccs 673 


8. In a suit to restrain infringement of a patent and to obtain an ac 
counting, an interlocutory decree was rendered, granting a temporary in- 
junction, and afterwards a final decree, making the injunction perpetual, 
and awarding only nominal damages, was rendered upon a stipulation 
which provided that such decree should not be a bar to the recovery 
of substantial damages in a subsequent suit. Held, that the decree was 
conclusive as to the validity of the patent, the stipulation only affecting its 
force as an adjudication on the subject of damages 

—David Bradley Manuf’g Co. v. Eagle Manut'g Oo., 57 Fed. 980. ..661 
Moline Plow Co. v. Same, 57 Fed. QOD s2eidc sad cavoaeen oionsici OTS 


Res judicata—To what parties available. 

9. Upon suit brought against public officers to enjoin the payment of certain 
county bonds the holders were described as unknown, and notice to them was 
given by publication. A decree was rendered, holding that some of the boads 
were valid and some invalid. On appeal by bondholders who had appeared to 
the action the decree was affirmed, the supreme court holding that all the 
bonds were invalid, but that, as no appeal had been taken by the county, 
the decision that some of the bonds were valid should not be disturbed. 
After this, a bondholder, who had not been a party to the suit, but who 
owned some of the bonds declared valid by the decree, petitioned the court 
to dissolve the temporary injunction as to his bonds, and obtained am ex 
parte order of dissolution. Held, that such bondholder did not thereby be 
come a party to the suit, or entitled to any benefit under it. 

—Skinner Yy. Franklin County, 56 Fed. 783 eseeveeces esi beteebaeew ke 


—— Pleading. 

10. Where an interlocutory decree for complainant in a previous suit to 
restrain infringement of a patent was alleged in a subsequent Dill, 
a final decree in such previous suit, rendered pending the second suit, 
may be shown in evidence therein without supplemental pleading, where 
defendant took no exceptions to the bill, consented to the introduc 
tion of the final decree in evidence so far as the same was material, 
and only objected thereto on the ground that in rendering such decree 
the court erred through failure to understand the operation of an alleged 
anticipatory invention. 

—David Bradley Manuf’g Co. v. Eagle Manuf’g Co., 57 Fed. 980. . .661 
Moline Plow Co. v. Same, 57 Fed. 992........cccceccccccccsecs 673 


11. Taking testimony in the second suit as to the validity of the patent is 
not a waiver of the bar of the final decree in the former suit where such 
testimony was taken before said final decree was rendered, since until 
rendition of the final decree the proceedings in the first suit were no bar. 

—David Bradley Manuf’g Co. v. Eagle Manuf’g Co., 57 Fed. 980. . .661 
Moline Plow Co. v. Same, 57 Fed. 902......cccceccccccsccccecs 673 
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Equitable relief. 

12. A bill of review will not lie to set aside for alleged error of law a judg- 
ment which has been affirmed by the supreme court, even though such af- 
firmance was the result of an even division between the judges of the su- 
preme court. 

—Leslie v. Town of Urbana, 56 Fed. 762............ceeecees .... 111 


18. Defenses to an action at law, which have been adjudicated between the 
parties, will not constitute a basis for relief in a court of equity. 
—Tompkins v. Drennen, 56 Fed. 694. ......... ccc ccc cece ne cec cece 83 


14. Matters which, if a defense to an action at law, could have been set 
up therein, cannot, after the determination of such action, be used by 
the unsuccessful defendant as a basis for equitable relief, where it does 
not appear that he was prevented from availing himself of such defense 
by fraud or accident. 

—Tompkins v. Drennen, 56 Fed. 694. ......... cc ccc ccc cece ee eee 83 


15. It would be no ground for enjoining collection of a judgment that the court 
refused to allow the defendant to show that the instrument sued on was 
obtained by fraud, since such ruling would be mere error, to be remedied 
by application for a new trial or by writ of error. 

—Edmanson v. Best, 57 Fed. S531........ cece ccc cecccne Jerse ens 471 


16. A bill to restrain the collection of a judgment at law will not be treated 
as a petition for a new trial where the bill is not framed on that theory, 
and shows no ground for a new trial which complainant could not have 
presented as a defense to the action. 

—Edmanson v. Best, 57 Fed. S31... ... ccc ccc ccc c cc ccccece eee A471 


Judicial Notice. 


Jurisdiction. 


Conflicting state and federal jurisdiction, see “Courts,” 26. 
Equity, see “Equity,” 1, 2; “Injunction,” 1; ‘Specific Performance,” 1-3; 
“Trusts,” 4 


See “Evidence,” 1. 


Objections, see “Appeal,” 14, 15; “Removal of Causes,” 2. 

Of circuit court, see “Carriers,” 3, 4; “Courts,” 12-18. 

Of district court, see ‘Courts,’ 16-18. 

Of federal courts, generally, see “Appeal,” 14, 34; “Courts,” 1-11; “Removal 
of Causes,” 1. 


Jury. 


Province of court and jury, see “Trial,” 3, 4 
Waiver of jury trial, see “Appeal,” 26, 27; “Practice in Civil Cases,” 1. 


Knowledge. 


Of grantee in fraudulent conveyance, see “Fraudulent Conveyances.” 
Of master as to defects in appliances furnished to servant, see ‘Master and 


Servant,” 2-7. 
Landlord and Tenant. 
Rent under executed parol agreement, see “Frauds, Statute of.” 


LIBEL AND SLANDER. 
Slander of title. 


1. Where, in an action for slander of title under the Louisiana law, de- 
fendant admits the slander, and sets up title in himsclf, the suit thereby 
becomes a petitory action, in which the burden of proof is thrown on de- 
fendant to establish his title. 

—Land Trust of Indianapolis v. Hoffman, 57 Fed. 333............358 
v.6c.c.a.—46 
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2. Where In such case defendant sets up title in himself under a tax 
deed, plaintiff is entitled to prove, without specially pleading the same, 
that the taxes for which the sale was made were in fact paid prior to 
the tax sale. 

—Land Trust of Indianapolis v. Hoffman, 57 Fed. 333............358 


License. 
By patentee, see “Patents for Inventions,” 15, 20. 


Liens. 


See “Maritime Liens;” ‘Mechanics’ Liens;’ “Mortgages;” “Vendor and 
Purchaser.” 


LIMITATION OF ACTIONS. 
Action to invalidate tax title, see “Taxation.” 


When statute applicable. 

The fact that an agreement by a railway company with a sleeping-car 
company, from which it hires cars, “that the railway company shall re- 
pair all damage to said cars of every kind occasioned by accident or 
casualty,” is found in an indenture embracing contracts of letting and 
hiring such cars, and certain other commutative contracts in writing, does 
not invest said agreement with the character of either class of contract, 
so as to bring an action on the agreement, within the provision of the 
Louisiana Code for prescription of actions for arrearage of rent, or the 
provision requiring a putting in default to be alleged and proved in ac 
tions for breach of commutative contracts in writing. 

—Chicago, St. L. & N. O. R. Co. v. Pullman Southern Car Co.. 56 
Fed. TODS oe he WR ES Siew Ew SWE a a a aE @eeeesteoeevese 90 


Limitation of Liability. 
See “Admiralty,” 8; “Shipping,” 4. 


Mandamus. 
Jurisdiction of federal courts, see “Courts,” 11; “Specific Performance,” 1, 3 


MARITIME LIENS. 


Services of stevedore. 

1. The services of a stevedore in stowing cargo in other than the home 
port are services of a maritime nature, and the presumption is that they 
were rendered on the credit of the vessel. 

—The Kong Frode, 57 Fed. 224; Norwegian Steamship Co. v. Wash- 
ington, Id....... Spree ueeNee Se Wacken a eee Mees Soe Jawa temas et 313 


9, The mere fact that a vessel is under charter by a charter party which 
makes the charterers liable for the expenses of loading and unloading is 
not sufficient to exempt the vessel from liability to one who renders 
services as a stevedore at the request of one whom he supposes to be 
the owner’s or charterer’s agent. The burden is on the vessel to show 
that the stevedore had knowledge of the terms of the charter party. 

—The Kong Frode, 57 Fed. 224; Norwegian Steampship Co. v. Wash- 
ington, Id....... SO re ee re sinere ieda DAA 


Under state statutes. 
3. A maritime lien against a vessel for supplies, created by a state stat- 
ute, will not be enforced by the United States courts unless the supplies 
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were furnished on the credit of the vessel. The Samuel Marshall, 5 C. C. 
A. 885, 54 Fed. 396, followed. 

—Lighters Nos. 27 and 28, 57 Fed. 664; S. H. Harmon Lumber Co. 

vV. Whitney, lleure noa eose oo eT eT Cee Te TT Ceo 


MASTER AND SERVANT. 
Liability of railroad company for acts of conductor, see ‘‘Carriers,’”’ 10-14. 


Master’s liability for torts of servant. 

1. The mere fact that a trespasser riding upon a freight train is thrown 
from the top of a car while the same is in rapid motion, by a person carry- 
ing a lantern, whom he supposes to be a brakeman, is not sufficient to 
show a liability on the company's part for resulting injuries, when there 
is no evidence as to the alleged brakeman’s authority. 

—Corcoran v. Concord & M. R. Co., 56 Fed. 1014. ......ccccscccees saal 


Negligence of master—Appliances, machinery, and precautions. 

2. Seven or cight laborers for a railroad company were set at work by 
their foreman tearing down a heavy shed, 60 to 70 feet long, by sawing 
it asunder in the middle, cutting off the supporting posts, and then 
pushing it over in a direction against the wind. The only tools fur- 
nished for the work were four axes, one saw, one crowbar, one 
pinchbar, hammers, a maul, and two pieces of unsound plank, picked 
up for the occasion. The shed fell in the wrong direction, and in- 
jured one of the laborers. Held, that the evidence justified a verdict 
finding the company guilty of negligence. 

—Cleveland, C., C. & St. L. Ry. Co. v. Brown, 56 Fed. 804......... 142 


8. Plaintiff and another servant of defendant were charged with the daily 
duty of moving a box weighing 250 pounds a distance of 5 feet from one 
railway car to another, the surface of the earth between the cars being 
smooth and hard, and the floors of the cars at the height of the shoulders 
of a man standing between them. Plaintiff had asked for and been 
promised skids whereon to slide the box from one car to the other, but he 
made request merely from considerations of convenience, and not be- 
cause he thought any other method of moving the box dangerous. Held, 
that the failure of the master to furnish skids was not negligence making 
him liable for injuries suffered by the plaintiff in moving the box. 

—Gowen v. Harley, 56 Fed. 973. ......... cc cece ce ee rece eeeees 190 


4. An employer who fails to exercise ordinary care in providing reasonably 
safe appliances is charged with knowledge of any defect therein whereby 
an employe is injured. 

—Union Pac. Ry. Co. v. James, 56 Fed. 1001.............. eae 217 


5. A railroad company owes to its employes the duty of taking reasonable 
precautions that its engines, left for the night on tracks in its yard, are 
not run out on the main track, of their own motion or by interference 
of others. 

—Southern Pac. Co. v. Lafferty, 57 Fed. 536. ...... cc ccc cee eeacs 474 


6 Whether it is a reasonable precaution for such purpose to employ one 
watchman for several engines, which he is also required to wipe and put 
in order for service next day, is a question for the jury. 

—Southern Pac. Co. v. Lafferty, 57 Fed. 536.............. ec... ATS 


7, Where negligence of a railroad company in failing to take such pre- 
cautions is the proximate cause of injury to an employe, the concurrence 
of negligence of a person unconnected with the railway or the person 
injured will not relieve the company from liability. 

—Southern Pac. Co. v. Lafferty, 57 Fed. 536.........ccccccccee- 404 


—— Evidence. 
8 In an action against a railroad company for the death of a brakeman, 
caused by his train, regularly on the main track, being struck by two 
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engines running out of the yard where they had been left for the night, 
while the watchman who was in charge was at work on an engine on 
another track, it is not error to admit testimony that the fog was so dense 
at the time that the watchman could not have known that the engines 
moved out, and that there nad been foggy weather for two weeks, and 
evidence tending to show previous notice to defendant that the yard was 
insufficiently manned. 

—Southern Pac. Co. v. Lafferty, 57 Fed. 536.............-. e.s... 404 


Negligence of master—Instructions. 

9. In an action against a railway company for the death of a locomotive 
engineer, caused by his engine breaking through a bridge set on fire 
by another engine, which was alleged to have been defective in design. 
but not out of repair, the jury were instructed to find for defendant if 
the engine was reasonably safe for the purpose for which it was being 
used. ‘Held, that this sufficiently covered defendant’s requests for instruc- 
tions submitting the question whether it used the care an ordinarily 
prudent man would exercise. 

—Texas & P. Ry. Co. v. Minnick, 57 Fed. 362............-0.-0008. 387 


10. Defendant requested a further instruction that, if a person of ordinary 
care would not have foreseen that the use of engines of this type could 
reasonably have been expected to result in injury to deceased, plaintiff 
could not recover. Held, that the instruction was too narrow, in con- 
fining the reasonable expectation of injury to the deceased, alone, of all 
the company’s employes. 

—Texas & P. Ry. Co. Vv. Minnick, 57 Fed. 362. eosvseeoeeaee eee esense - -S87 


Vice principals or fellow servants— Who are fellow servants. 

11. The conductor of a repair train on the main line of a raflroad is a vice 
principal with respect to the section foreman of a branch line who is 
injured by the conductor’s negligence while riding on the repair train 
under orders from the railway superintendent to take all his section 
hands and assist in repairing the main line. Railroad Co. v. Ross, 5 
Sup. Ct. 184, 112 U. 8. 377, followed. 

—Union Pac. Ry. Co. v. Callaghan, 56 Fed. 988................... 205 


12. The foreman of a gang of 20 railroad laborers, who hires and discharges 
the men under him, keeps their time, and directs and controls their move- 
ments, is not their fellow servant. 

—Cleveland, C., C. & St. L. Ry. Co. v. Brown, 56 Fed. 804......... 142 

13. A “foreman” in a coal mine, whose duty it is to direct 10 or 12 men 
what work to do, and to prop the roofs of rooms with timber, and inspect 
them, and drill holes in the face of the rooms, charge them with powder. 
and fire them, but who is subject to the orders of the pit boss and the 
superintendent of the mine, is the fellow servant of a laborer under his 
direction, who is injured while shoveling and removing coal and dirt, 
and assisting the foreman in his work. Railroad Co. v. Baugh, 13 Sup. 
Ct. 914, 149 U. S. 368, followed. 

—What Cheer Coal Co. v. Johnson, 56 Fed. 810..............2..4.4. 148 

14. A laborer, acting as temporary foreman of a bridge gang, but at the 
same time actually assisting in the labor, is a fellow servant of the other 
Members of the gang, and one of them who is injured by his negligence 
cannot recover against the common master. 

—Texas & P. Ry. Co. v. Rogers, 57 Fed. 378. .......cccceeceeecees 408 

15. A telegraph operator at a way station, whose duty it is, under the gen- 
eral rules of the railway company, to display signals to prevent one train 
following another on the same track too closely, is the fellow servant of 
a locomotive fiteman, injured in a collision caused by the operator's 
neglect of such duty. Railroad Co. v. Charless, 2 C. C. A. 386, 51 Fed. 
567, distinguished. McKaig v. Railroad Co., 42 Fed. 288, approved. 

—Cincinnati, N. O. & T. P. R. Co. v. Clark, 57 Fed. 125............ 281 


—— Liability of master for negligence. 
16. A master is Hable to his servant for injuries resulting from the unsafe 
coudition of his working place, although that condition is brought about 
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by the negligence of fellow servants of the injured person, acting under 
the master’s orders. 


—Northwestern Fuel Co. v. Danielson, 57 Fed. 015........... ee e. 636 


17. A railway company is responsible to a switchman in its service, who 
is injured by the breaking of a defective coupling link, for the negligence 
of its car inspectors, in failing to discover and remedy the defect in the 
link. Railroad Co. v. Herbert, 6 Sup. Ct. 590, 116 U. S. 642, 652, and 
Railroad Co. v. Baugh, 13 Sup. Ct. 914, 149 U. S. 368, followed. 

—Little Rock & M. R. Co. v. Moseley, 56 Fed. 1009........... ieia 2O) 


18. Under Gen. Laws Minn. 1887, c. 13, a railroad company is Mable for inju- 
ries to an employe caused by negligence of a coemploye. 
—Northerr Pac. R. Co. v. Behiing, 57 Fed. 1087. .........ccece04-681 


19. A section foreman in charge of a hand car was informed by the crew 
that a train was approaching from behind, but he ordered the men to go 
on “pumping” until he told them to stop. He delayed giving the order 
until the train was so close that the car could not be removed from the 
track in the accustomed deliberate and safe manner, and in the haste 
and excitement of getting it out of the way one of the crew stumbled and 
lost his hold, by which the car was precipitated upon another of the 
crew. Held, in an action by the latter against the railroad company, that 
the question whether the injury was due to negligence of the foreman was 
for the jury, and the court properly refused to direct a verdict for de- 
fendant. Coyne v. Railway Co., 10 Sup. Ct. 382, 133 U. S. 370, distin- 
guished. 

—Northern Pac. R. Co. v. Behling, 57 Fed. 1037. .......ccceecc es O8l 


— Concurrent negligence of master or vice principal and fellow 
servant. 

20. A master is Hable for an injury to his servant, caused by the master’s 
negligence and the concurrent negligence of a fellow servant, but the 
burden is on the plaintiff to show that the master’s negligence is the 
proximate cause of the injury. 

—Union Pac. Ry. Co. v. Callaghan, 56 Fed. 9S88............... 006. 205 


21. A muster is lable to his servant for an injury caused by the negligence 
of his vice principal and the concurrent negligence of a fellow servant. 
—Northwestern Fuel Co. v. Danielson, 57 Fed. 915...... Kees es.ees Ooo 


Assumption of risks. 
23. A servant cannot recover against his master for personal injuries re- 
sulting from patently defective appliances. 
—Texas & P. Ry. Co. v. Rogers, 57 Fed. 378........ccccccccceces 403 


28. If a master employs an insufficient number of men to hoist a timber to 
a bridge which he is repairing, this is a patent defect, and an employe in- 
jured in consequence thereof cannot recover. 

—Texas & P. Ry. Co. v. Rogers, 57 Fed. 378........ ew ea e... so 403 


24. A servant who is employed to perform a simple act of manual labor, 
the risks of which are obvious, cannot escape from his assumption of 
those risks by proof that the master promised to furnish him tools by the 
use of which his work could be done in a different way, or more con- 
veniently, or even more safely, if it could be done with reasonable safety 
without the tools. 

—Gowen v. Harley, 56 Fed. 973..........cccceces Saaana aa AO 


:.25. Plaintiff and another, servants of defendant railroad company, were 
charged with the daily duty of moving a box weighing 250 pounds a 
distance of 5 feet from one railway car to another, the fioors of the cars 
being at the height of the shoulders of a man standing between them. 
Plaintiff had assisted in moving the box daily for three months before 
his injury, but the officers of defendant had never assisted in such moving, 
and had seldom seen it done. Held, that the risks of moving the box were 
assumed by plaintiff. 

—Gowen vV. Harley, 56 Fed. Dld aisre roses narosan O 


726 INDEX. 


26. Plaintiff was employed by defendant to shovel and remove coal from a 
burning dock. Thereafter defendant's vice principal, without notifying 
plaintiff or his foreman, ordered two assistant foremen to remove the sup- 
ports of a trestle work under which plaintiff was working. In so doing they 
negligently weakened the trestle, so that it fell upon and injured plaintiff. 
Held, that the risk of the trestle’s falling in such a manner was an extraor- 
dinary one, not assumed by plaintiff, and of which the master was bound 
to notify him; and that the master was therefore liable. 

—Northwestern Fuel Co. v. Danielson, 57 Fed. 915.............--- 635 


27. In an action for personal injuries suffered by plaintiff, a switchman, 
while coupling cars, the failure of defendant to keep the spaces between 
the ends of the ties properly filled was alleged as a cause of the injury. 
Plaintiff had been working five nights before the accident as night 
switchman in the yard where it occurred, which was a mile long and half 
a mile wide, and he testified that he did not know the condition of the 
track at the place of the accident. Held, that an instruction that plain- 
tiff could not recover if he began or continued work with knowledge of 
the defect, and that he was bound to take notice of apparent defects, 
was sufficient, without a further charge that before taking service in the 
yard he was bound to inform himself of the condition of all the tracks. 
Plaintiff was not bound to examine all the tracks to see whether he 
could safely walk on them. 

—Little Rock & M. R. Co. v. Moseley, 56 Fed. 1009. .........e0.6.. 225 


28. In an action against a railway company for the death of a locomotive 
engineer, caused by his engine breaking through a bridge set on fire by 
another engine, which was alleged to have been defective in design, it 
appeared that deceased had himself been driving an engine of the alleged 
defective design. ‘Held, that it was error, in the absence of anything on the 
subject in the general charge, to refuse an instruction that, when de 
ceased took employment as an engineer, he assumed to understand an 
engine, and knew the dangers attending its use, and was presumed to have 
taken the risk of being injured by reason of any peculiarity in the con- 
struction of the engines in use by defendant. 

—Texas & P. Ry. Co. v. Minnick, 57 Fed. 362............. 000000: 38T 


29. It appearing that the company had no watchman or track walker at 
this bridge at night, and there being evidence tending to show that de- 
ceased was aware of the fact, it was error to refuse a charge that if he 
knew this he assumed the risk of being injured by reason thereof. 

—Texas & P. Ry. Co. v. Minnick, 57 Fed. 362..................... 387 


80. A brakeman does not assume, as incident to his employment. the risk 
of collision of his train, regularly on the main track, with engines running 
thereon from side tracks, where they were left without reasonable precau- 
tions to prevent their being moved. 

—Southern Pac. Co. Vv. Lafferty, 57 Fed. BIOs 6 sss es oe wevcads onsets 


Contributory negligence. 

81. Plaintiff, employed by defendants in loading dump cars with earth, 
was ordered by his foreman to go under an overhanging bank for 
that purpose, and thereupon called attention to the bank, asking if it was 
safe to work there. The foreman replied that it was; that the bank 
was supported by interlaced roots; and thereafter, going upon the top 
of the bank, he again said it was safe. and repeated his order. While 
obeying this order, plaintiff was injured by the bank falling. The bank 
had been in that condition since the previous day, and the foreman had 
endeavored to throw it down with a crowbar. Held, that the trial court 
was not warranted in directing a verdict for defendants, either on the 
ground that plaintiff had assumed the risk, or on the ground that he was 
guilty of contributory negligence. 

—Haas vy. Balch, 56 Fed. O84... ...... ccc ccc cee ccc cee ccc cee ccc eeee 201 

32. Plaintiff and another, servants of defendant railroad company, were 
charged with the daily duty of moving a box weighing 250 pounds a 
distance of 5 feet from one railway car to another, the floors of the cars 
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being at the height of the shoulders of a man standing between them. 
Instead of standing on the ground and lifting the box on their shoulders, 
plaintiff and his fellow servant, one standing in each car, swung the box 
across from one car to the other, with the aid of a rope tied to one of 
the handles. One of the ropes became untied, causing plaintiff to fall 
upon his head. Held, that plaintiff's injury was caused by his own neg- 
ligence and that of his fellow servant, and that the master was not lia- 
ble therefor. 

—Gowen v. Harley, 56 Fed. 973.........ssssscosssssesessossoeoos 190 


83. Several laborers were set at work by their foreman tearing down a 
heavy shed, by sawing the roof asunder in the middle, cutting the sup- 
porting posts, and then pushing it over. One of the laborers on the roof, 
having finished sawing, was directed by the foreman to come down 
and chop one of the posts. After he had struck a few blows, the shed 
fell and caught him. He did not know that while he was on the roof 
the other men had cut the other posts. Held, that the jury were justified 
in finding that he was not guilty of contributory negligence. 

—Cleveland, C., C. & St. L. Ry. Co. v. Brown, 56 Fed. 804......... 142 


84. The neglect of a locomctive engine driver to keep a proper lookout, and 
his consequent failure to avert n collision caused by the negligence of 
his employer's vice principal, is not imputable as contributory negligence 
to the fireman of the same engine, who is injured in the collision. 

—Cincinnati, N. O. & T. P. R. Co. v. Clark, 57 Fed. 125............ 281 


85. In the absence of evidence that the fireman of a locomotive saw another 
train in time to notify the engineer, so that he might avoid a collision 
therewith, or that he did not in fact so notify the engineer, a charge 
to the jury, in an action for his death from such collision, is not erro- 
neous because it ignores the questton of his contributory negligence. 

—Cincinnati, N. O. & T. P. R. Co. v. Clark, 57 Fed. 125............291 


Measure of Damages. 


See “Damages.” 
MECHANICS’ LIENS. 
Priority of mortgages, see “Railroad Companies,” 2, 8. 


Lien of railroad contractor—Subcontractor’s rights. 

1. Under the Tennessee statute of March 29, 1883, relating to railroad con- 
tractors’ liens, the contractor must deal directly with the company in order 
to secure a lien for his work and material; or, if a subcontractor, he can 
have no lien unless he serves notice on the railroad company of the prin- 
cipal contractor's failure to pay him, and unless, at the time of such notice, 
the company shall owe money to the principal on the contract which the 
subcontractor has helped to perform; and the lien is limited to the amount 
so due the principal contractor. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id........... 0.0... cee cw ees 539 


2. The fact that one who makes a construction contract with a railroad 
company is its principal stockholder, and dominates and controls its action, 
does not render him an agent of the company, so as to make his individual 
subcontracts in law the contracts of the company, when neither he nor 
the company hold out to the subcontractors the existence of any such 
agency, or, as between themselves, had any intention of establishing such 
agency. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id........... cc ccc cece cece 539 


8. The Tennessee statute of 1877, (chapter 72, p. 92,) providing that no rail- 
road company shall have power to execute any mortgage or other lien 
which shall be valid as against judgments for work and labor done or 
timbers furnished, etc., applies only when the labor and materials are 
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furnished in such manner that the railroad company would be liable to pay 
the contractor or material man for them, and not when they are furnished 
to a principal contractor in his individual capacity, without establishing 
a lien in the manner prescribed by the Tennessee statute of March 29, 1883; 
and if, in the latter case, judgments are nevertheless fraudulently obtained 
against the company, the statute will not prevent a court of equity from 
disregarding them. 
—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id... ....... cece ccc cccn sn ecee 539 


4. The fact that the money obtained on a draft given by a railroad com- 
pany to its principal contractor for construction of its road was used by 
him to pay for labor and material will not create a labor or material man’s 
lien on the railroad in favor of the holder of the draft, it having never 


been paid. 
—Central Trust Co. of New York v. Bridges, 57 Fed. 733; McBee v. 
Central Trust Co. of New York, Id..........c ccc ccccsccceceee 539 


Suit to enforce—Parties. 

5. Code Ala. § 3041, providing that all mechanics’ liens arising under that 
chapter shall be deemed lost unless suit for the enforcement thereof is 
commenced within six months after the maturity of the entire indebted- 
hess secured thereby, refers only to a suit against the owners; and a lien 
is not lost, where such suit is brought in time, by a failure to make certain 
incumbrancers parties thereto until more than six months, and the only 
effect of this omission is to leave open the question of priority between 
the two liens, for section 3030 declares that all persons interested in the 
matter in controversy “may” be made parties. ‘but such as are not made 
parties shall not be bound by the judgment or proceeding therein.” 

—De La Vergne Refrigerating Mach. Co. v. Montgomery Brewing Co., 
OT POG oc cassxc tire ten caw edie EEEE EELE RETE TANADA 2T2 


MINES AND MINING. 
Conveyances. 


After 1.67 acres of the territory within the exterior lines of location of 
the Silver King lode mining claim had been awarded to the Sauquoit claim 
by a judgment of the state court, the owners of the Sauquoit claim pur- 
chased the Silver King claim, and in the contract to purchase, the deed, 
and an agreement to pay royalty for ores extracted, the parties described 
the Silver King claim as survey No. 4,746, and referred to the exterior 
lines of the location, and to such lines extended vertically downward, as 
being the subject-matter of the contract. Held, that the deed and con- 
tracts included the 1.67 acres as part of the Silver King lode mining claim. 

—Mollie Gibson Consolidated Min. & Mill. Co. v. Thatcher, 57 Fed. 
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Misnomer. 
See “Appeal,” 33. 


MORTGAGES. 


Of railroads, see “Railroad Companies,” 2-4. 
Subrogation of mortgagee to equities of vendor, see “Subrogation.” 


Foreclosure. 

1. Mortgage bonds of a company provided that “it is hereby expressly agreed 
by said company, with each and any holder of this bond, that, IN case 
of the nonpayment of any interest coupon hereto attached, if such default 
shall continue for six months after maturity and demand of payment, 
the principal of this bond shall become immediately due.” Held, that this 
six months was not in addition to days of grace, but was to run from the 
date on which the coupons were expressed to be due, and, although a de- 
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fault continued but two days more than the six months, the holders were 
entitled to declare the principal immediately due. 
—Alabama & G. Manuf’g Co. v. Robinson, 56 Fed. 690........e... . TO 


2. The above-quoted recitation in the bonds restricted the provision for 
the maturity thereof for nonpayment of interest to the particular bond 
or bonds on which interest was not paid. 

—Alabama & G. Manuf’g Co. vV. Robinson, 56 Fed. 690 secc oo 0000o . T9 


8. An acceptance of interest after the default had continued longer than 
six months was a waiver of the right to declare the bonds matured. 
—Alabama & G. Manuf’g Co. v. Robinson, 56 Fed. 690............. TS 


4. A trust deed made by a manufacturing corporation to secure its bonds 
empowered the trustees, on default of interest payments, to sell the prop- 
erty, “if, after notice is served on the president of said company, the same 
shill remain unpaid for six months after such default.” Held, that when 
the trustees sued to foreclose, instead of selling under the power, it was. 
unnecessary to aver the giving of notice of default to the defendant. 48 
Fed. 12, affirmed. 

—Alabama & G. Manuf’g Co. v. Robinson, 56 Fed. 690....... sorasa tO 


5. One of three trustees in a trust deed is entitled to sue alone for fore- 
closure, when he avers that one of the others is dead, and that the re- 
maining one, who is made a defendant, at a sale of the property under 
decree of a state court, claimed to be interested in the purchase thereof, 
and “is interested adversely to your orator, as trustee of said bond- 
holders.” 48 Fed. 12, affirmed. 

—Alabama & G. Manuf’g Co. v. Robinson, 56 Fed. 690...... cevasee tor 


6. It appearing, in a foreclosure suit, that the interest was paid on some 
of the bonds, it was necessary to take an account of the bonds which 
were properly declared to have matured; and a decree which adjudged 
all the bonds to be due was erroneous, and should be reversed. 

—Alabama & G. Manuf’g Co. vV. Robinson, 56 Fed. 690. eoeveseeeeee TD 


Sale under power. 

7. Where the terms of a mortgage authorize the mortgagee, on default, 
to sell only for cash, and he accepts notes from the purchaser, he is 
liable to the mortgagor for the difference between the amounts which, 
by the terms of the mortgage, are to be applied to the payment of the 
debt, and the selling price, notwithstanding that the purchaser’s notes 
subsequently became worthless. 

—Tompkins v. Drennen, 56 Fed. GO4......c. ccc ccc ccc cvccccccvees sod 


Redemption. 

8. The mortgage and the note secured by it were delivered to one H. for 
the purpose of raising money to conduct certain litigation. H. transferred 
them to defendants’ grantor, who foreclosed the mortgage. All the 
money H. ever received for the mortgage was $400, and the mortgagor 
received nothing except services rendered by H., and found to be worth 
that sum. Held, that upon redemption defendants were entitled, in ad- 
dition to the value of improvements made by them, and taxes paid, to 
the sum of $400, but not to the face value of the note and mortgage. 
Hanford, District Judge, dissenting. 

— Marco vV. Hicklin, 56 Fed. MIn nresescess cenena annn a ea LO 


MUNICIPAL CORPORATIONS. 


Liability for torts. 

1. Where the mayor and police of a city close a circus that is being held 
on ground claimed to have been dedicated as a public graveyard, they act 
for the city in its governmental, not its corporate, capacity, and the 
maxim “respondeat superior” does not apply, so as to make the city Hable 
in damages for their action. 

—City of Kansas City v. Lemen, 57 Fed. 905.....ccccccccccccces GZT 
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2. A city is not lable in damages for the wrongful act of its mayor and 
police in closing without color of law an exhibition, with the intent tv 
injure and oppress the owner thereof. 

—City of Kansas City v. Lemen, 57 Fed. 905........ SSS eee ees 627 


Bonds—Power to issue. 

8. When the power of a municipal corporation to issue negotiable paper is 
called in question, it will not be deduced from uncertain inferences, and 
can be conferred only by language which leaves no reasonable doubt of 
an intention to confer it. Brenham v. Bank, 12 Sup. Ct. 559, 144 U. S. 
173, followed. 

—Cofiin v. Board Com‘rs Kearney County, 57 Fed. 137............ 288 

4 Laws Kan. 1876, c. 63, § 1, concerning the organization of new counties, 
contained a proviso that ‘no bonds of any kind shall be issued by any 
county * * * within one year after the organization” thereof. This act 
was afterwards amended, (1 Gen. St. Kan. pp. 335, 536, § 120,) and the 
proviso was changed to the following: ‘That no bonds * * * shall 
be voted for and issued * * * within one year after the organization.” 
Held, that the words “voted for” were a further restriction, and not an 
enlargement, of the power of counties, and that funding bonds were 
within the prohibition of the act. 

—Coffin v. Board Com’rs Kearney County, 57 Fed. 137............ 288 

5. Act Kan. March 3, 1877, § 2, (1 Gen. St. Kan. 1889. pp. 456. 457,) em- 
powered counties to issue bonds to aid in the construction of narrow- 
gauge railways to the amount of $4,000 per mile, and to exchange them for 
second mortgage bonds of such railways. Section 3 provided that the act 
should not be construed to repeal or change any then existing law au- 
thorizing counties to issue bonds in aid of railroads. Prior to the passage 
of this act, counties were empowered to issue bonds in ald of railways ir- 
respective of the gauge, but could not make such issue in exchange for 
second mortgage bonds. Held, that the act of 1877 did not take away the 
pre-existing power of counties to issue bonds in aid of railways. 

—Board Com’rs Kingman County vy. Cornell University, 57 Fed. 149. .296 


6. A county, with general powers to lend its credit in aid of railroads, is- 
sued bonds in exchange for the stock of a railway company on condition 
that the company build a railway of standard gauge through the county. 
which condition was subsequently fulfilled. In making this issue, all 
formalities required by law were complied with. Held, that the county 
could not set up the defense of ultra vires, in an action on the bonds, 
merely because the railway company was authorized to build only a 
narrow-gauge railroad. 

—Board Com’rs Kingman County v. Cornell University, 57 Fed. 149. .298 


Rights of purchasers—Effect of recitals. 

7. A purchaser of municipal bonds is bound to ascertain whether the 
municipality has power to issue them, and an utter want of such power 
is not cured by any recitals in the bonds. Dixon Co. v. Field, 4 Sup. Ct. 
315, 111 U. S. 83, followed. 

—Coffin v. Board Com’rs Kearney County, 57 Fed. 137............288 

8. Under Gen. St. Kan. pp. 535, 536, § 120, declaring that after certain 
steps have been taken a new county “shall be deemed duly organized, 
provided that no bonds shall be issued * * * within one year after 
the organization,” a county, after taking such steps, is not “duly organ- 
ized” for the purpose of issuing bonds, and is not estopped by any re 
citals in its bonds to show that they were issued within the forbidden 
time, and are therefore invalid in the hands of bona fide holders. State 
v. Commissioners of Haskell Co., 19 Pac. 362, 40 Kan. 65, approved. 

—Coffin v. Board Com’rs Kearney County, 57 Fed. 137......... . e. 28S 

9. Municipalities are not estopped by recitals in their bonds, except as to 
matters of fact, nor even then if the facts recited are matters of public 
record, open to the inspection of every inquirer. Sutliff v. Commissioners, 
13 Sup. Ct. 318, 147 U. S. 230, followed. 

—Coffin v. Board Com’rs Kearney County, 57 Fed. 137........+..-.298 
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10. 1 Gen. St. Kan. pp. 535, 536, § 120, providing for the organization of coun- 
ties, declared that after certain steps had been taken the governor should 
appoint county officers, upon whose qualification the county should be 
deemed “duly organized,” provided no county bonds should be issued with- 
in one year thereafter. An examination of the records in the executive 
department of the state would show the date of the appointment of such 
county officers. Held, that all purchasers of bonds were charged with 
notice of such date, and that the county was not estopped to deny the 
validity of bonds issued within one year thereafter, as against a bona 
fide holder. 

—Coffin v. Board Com’rs Kearney County, 57 Fed. 137............ 288 


11. County bonds bore on their face recitals that they were issued to a 
certain railway corporation in payment of a subscription for stock, made 
by virtue of a certain act of the state legislature, (cited by title and 
date,) and acts amendatory thereof; ‘the provisions and requirements of 
said acts, and the conditions precedent necessary to the subscription afore- 
said, and the lawful issue of this bond, having been in all respects fully 
and completely complied with and performed.” Held, that the defense of 
ultra vires was not available in an action on the bonds, as against a bona 
fide purchaser for value on the faith of the recitals, and without notice 
that the corporation was authorized to construct only a narrow-gauge road, 
and that the bonds were issued on condition that the road should be. as 
it in fact was, of standard gauge. 

—Board Com’rs Kingman County v. Cornell University, 57 Fed. 149. .296 


Mutual Benefit Insurance. 
See “Insurance,” 3-5. 


Naturalization. 
See “Aliens.” 


NAVIGABLE WATERS. 


Title to lands under water. 

1. The title to lands lying under a navigable river entirely within the 
boundaries of a state is not in the United States, but in the state; and 
the test of navigability is not the flow of the tides, but navigability in 
fact. 

—Scranton v. Wheeler, 57 Fed. 808. ......... ccc ccc cece eee ence 585 


2. A patent of the United States, conveying land lying upon the borders 
of a navigable river within the boundaries of a state, conveys no title 
to any land lying under the stream, since the United States had no title 
thereto. 

—Scranton v. Wheeler, 57 Fed. 808.......... ccc cece nee ee eens 5853 


8. Where, however, the law of the state, as an incident to the ownership 
of riparian lands, attaches thereto the legal title to the submerged lands, 
extending to the thread of the stream, as in Michigan, such title will 
accrue to one who receives from the United States a patent to the 
riparian lands. 

—Scranton v. Wheeler, 57 Fed. 803.............. E EE ooo. UBD 


-—— Subject to power of congress to regulate commerce. 

4. The title which a state has to lands lying beneath its public navigable 
rivers is held subject to a high public trust, to forever preserve them as 
public highways, and is subject to the power of congress to regulate 
commerce among the states; and, if this title is passed by the local laws 
to riparian proprietors, they take it subject to the same trust and to the 
same power. 

—Scranton v. Wheeler, 57 Fed. $03. ... 0... ccc cw ec ce cece 585 


5. The right of congress to regulate commerce involves the right to regu- 
late navigation, and this, in turn, involves the use of submerged lands, 
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in so far as such use is essential to the maintenance of the public high- 
way; and hence the title of the riparian owner is subject to the right 
of congress to occupy the submerged land, without compensation, for the 
erection of structures in aid of commerce between the states, and it is 
immaterial that such structures are placed in shallow water, near the 
shore, so as to interfere with the owner's access to deep water. 
—Scranton v. Wheeler, 57 Fed. 808. ..cccccccccccsccccccsccccce s OG 


NEGLIGENCE. 


l“ailure to deliver telegram, see “Telegraph Companies.” 
Injuries to employe, see ‘Master and Servant.” 2-35. 

—— to person on railway track, see “Railroad Companies,” 7-10. 
— to tow by negligence of tug, see “Towage.” 

—— to vessel by collision, see “Collision.” 

Of bank in making collection, see “Banks and Banking,” 1-4. 
Questions for jury, see ‘‘Trial,” 3, 4. 


What constitutes. 

1. Libelants were owners of a lighter which was being loaded with sul- 
phur alongside claimanut’s ship, under order from the consignees to take 
100 tons. In answer to an inquiry the master of the lighter was informed 
that there wus to be no night werk that night, and about 6 P. M. the 
lightermen made the lighter fast alongside for the night, and went home, 
with the understanding that there was to be no night work. In their 
absence the ship's crew loaded the lighter to her full capacity, and at half 
past 9 they made her fast to the ship, and left her, without a watch- 
man, exposed to the swells of passing boats, where she was found over- 
turned the next morning. It was usual to have a nizht watchman on 
board this lighter, when heavily laden. By the bill of lading the sulphur 
was to be discharged into lighters furnished by the consignees, and was 
to be taken day and night as delivered by the ship. Held, that the ship 
was negligent in leaving the heavily-loaded lighter without a watch- 
man during the night, 

—Jarvis v. The Iniziativa, 57 Fed. 311....... ccc ec ccc cee cce vee se sate 


Proximate cause. 

2. Under the rules of a railway company, in case of an extraordinary 
storm, trains were required to stop before crossing bridges and other 
points liable to damage, until a man had been sent forward to inspect 
them. Conductors were required to make careful inquiry at all stopping 
places, and, when thought advisable, to make extra stops, to ascertain 
the extent and severity of storms, taking no risk. The conductor and 
engineer of a train sent out to repair a railroad after a heavy storm knew 
of the dangerous condition of the roadbed. A section foreman signaled 
the train to stop, in order to give information of the dangerous condition 
of a bridge, and the engineer slowed down, whereupon the conductor 
signaled him to go ahead, and the train proceeded at 15 miles an hour, 
without receiving the section foreman’s information, ran upon the bridge, 
disregarding a danger signal placed thereon, and broke it down, injuring 
plaintiff, who was riding on the train. Held, that it could not be said as 
a matter of law that the engineer’s negligence in disregarding the danger 
signal interrupted the sequence between the negligence of the conductor 
in ordering the train ahead without obtaining the section foreman’s in- 
formation and the injury complained of, and that the court properly left 
to the jury the question whether the conductor’s negligence was the proxi- 
mate cause of the injury. 

—Union Pac. Ry. Co. v. Callaghan, 56 Fed. 988. ......ccceccccsess 205 

8 A heavily-laden lichter was left for the night, by a ship’s crew, securely 
fastened to the ship, but without a watchman, and was found the next 
morning, overturned, with all the lines fastening her to the ship broken. 
Held, that the very strong probability of the accident being caused by the 
absence of a watchman was sufficient to justify a decree against the ship. 

—Jarvis v. The Iniziativa, 57 Fed. 311..... E E e eee coso. 348 
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‘Contributory negligence. 

4. Where there is concurring negligence of both parties, in cases of per- 
sonal injuries, the question is not whether the negligence of plaintiff or 
that of defendant is the more proximate cause of the injury, but whether 
or not the negligence of plaintiff directly contributed to it. 

—Missouri Pac. Ry. Co. v. Moseley, 57 Fed. G<21....... ccc cee ceoes G41 


5. Where the contributory negligence is established by the uncontroverted 
facts of the case, it is the duty of the court to instruct the jury that 
plaintiff cannot recover. 

—Missouri Pac. Ry. Co. v. Moseley, 57 Fed. 921.....cccccess.0-- Obl 


NEGOTIABLE INSTRUMENTS. 


County warrants, see “Counties,” 2; “Courts,” 9. 
Jurisdiction of actions on, see “Courts,” 7-9. 
Municipal bonds, see “Municipal Corporations,” 3-8. 


Indorsement in blank. 

A promissory note payable to the maker’s order, and indorsed by him 
in blank, is, in legal effect, a note payable to bearer, and is transferable 
by delivery. 

—Jones v. Shapera, 57 Fed. 457. .......cecccccccccccscccssccccs -£23 


NEW TRIAL. 


Appeal pending motion, see “Appeal” 4. 

Review of decision on motion, see “Appeal,” 2, 3, 10. 

‘Treating bill to restrain collection of judgment as petition for new trial, see 
“Judgment,” 16. 


.As of right. 

Under Code Proc. Colo. c. 23, § 272, giving a defendant in ejectment a 
right to a new trial upon application therefor and payment of costs within 
a limited time after judgment is rendered, such application must be made 
within the statutory period after judgment at nisi prius. The begimning 
of the period is not deferred until the mandate of the appellate court 

affirming the judgment is entered in the trial court. 
—Iron Silver Min. Co. v. Mike & Starr Gold & Silver Min. Co., 56 
Ped. 956; Id. 950. ...ccccccccccscves EEEE .aseoese. AW, 183 


Notes. 
‘See “Negotiable Instruments.” 


Notice. 


To agents, see “Principal and Agent.” 

To grantee, of grantor’s fraudulent intent, see “Fraudulent Conveyances,” 

To officer or employe of bank, see “Banks and Banking,” 5; ‘Vendor ani 
Purchaser.” 

To owner of land sold for taxes before execution of deed, see “Constitutional 
Law;” “Taxation.” 


Office and Officer. 
See “Clerk of Court.” 


‘Corporate officers, see “Corporations.” 


Opinion Evidence. 
See “Evidence,” 9, 10. 
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Parol Evidence. 
See “Evidence,” 12; “Trial,” 1; “Trusts,” 1. 


Parties. 
Misnomer, see “Appeal,” 33. 
Testimony of, see “Courts,” 22. 
To action for cancellation of mortgage, see “Courts,” 2, 3. 
—— for causing death, see “Death by Wrongful Act,” 1-3. 
— for enforcement of mechanic’s lien, see ““Mechanics’ Liens,” 5. 
— for failure to deliver telegram, see “Telegraph Companies.” 
—— for infringement of patent, see “Patents for Inventions.” 20-23. 
—— for infringement of trade-mark, see ‘“Trade-Marks and Trade-Names,”’ 1, 2. 
Who bound by judgment, see “Judgment,” 9. 


PARTNERSHIP. 


What constitutes—Evidence. 

1. Proof that two men owned a ranch and herd of cattle jointly, that they 
managed the ranch together, rendered accounts in their joint names, and 
referred to themselves as a company, is sufficient to show that they were 
copartners, although they had no articles or agreement of copartmershi)). 
51 Fed. 693, affirmed. 

—Blair v. Harrison, 57 Fed. 257............0.0.. E E EE E 326 


Power of partner to pledge firm property. 

2. One of two copartners cannot pledge the partnership property to secur 
his private debt, except to the extent of his interest therein. 51 Fed. 
693, affirmed. 

— Blair v. Harrison, 57 Fed. 2 i sissies. e Ga ewe ett ee as aee eee Ole 


Settlement—Rights of individual creditors. 

8 After the death of one of two copartners engaged in land speculation. a 
settlement of the copartnership affairs, which had been begun during the 
lifetime of the deceased partner, was consummated by his executor and the 
surviving partner, and a deed of the land given by the executor to the 
surviving partner. The executor had been the confidential agent of the 
deceased partner for years, and was especially charged in the will with 
the duty of settling up the deceased partmer’s affairs. Held that, in the 
absence of proof of actual fraud, the settlement thus made was con- 
clusive on the heirs and devisees of the deceased partner, when attacked 
for the first time nearly 24 years after the settlement, and after the 
executor and the surviving partner were both dead, and all books and 
papers relating to the partnership affairs had been destroyed. Woods, 
Circuit Judge, dissenting. 

—Holladay v. Land & River Imp. Co.. 57 Fed. 774.........ee0e- 560 


4. A settlement between copartners which determines their respective 
interests in a certain partnership fund is conclusive as to the rights of 
their individual creditors to that fund. 51 Fed. 693, affirmed. 

—Blair v. Harrison, 57 Fed. 257. ...... 0... cc ccc cee cee ccc cee neee 326 


5. A settlement between copartners, who are both capable men, of a 
business amounting to hundreds of thousands of dollars, and involv- 
ing many items of account depending upon the memories of the co- 
partners, should not be opened at the instigation of their creditors, after 
the death of one of the copartners, even though there is a strong prima 
facie showing of mistake in the settlement. 51 Fed. 693, affirmed. 

—Blair v. Harrison, 57 Fed. 257 eecec5uveeee srg 5 Salado Seale Chee Baw eee 


Passengers. 


See “Carriers,” 5-14. 
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PATENTS FOR INVENTIONS. 
Effect of decree in suit for infringement, see “Judgment,” 7, 8, 10, 11. 


Reissue of letters. 

1. The fourth claim of reissued patent No. 11,153, granted March 24, 1891, to 
John Boyd Dunlop, which covers the combination with the rim of a cycle 
wheel, and an inflated, expansible, tubular tire, of a tubular, nonexpansible 
contining envelope surrounding said tire, and provided with flaps or free 
edges turned over and cemented to the inner face of the rim, is invalid, 
because it seeks to broaden the invention of the original patent of Septem- 
ber 9, 1890, by omitting from the combination an element clearly de- 
scribed in the specifications, and included in the claim, namely protect- 
iva strips of caoutchouc interposed between the edges of the rim and 
the strengthening folds. 53 Fed. 113, reversed. 

—Featherstone v. George R. Bidwell Cycle Co., 57 Fed. 631....... T 


2. The omission from the claims of a reissued patent of an element of the 
combination which is clearly a part of the inyention described and claimed 
in the original, and obviously constitutes au efficient and valuable member 
thereof, will render the reissue invalid, although such element is not indis- 
pensable to the device, and its omission would not render the same in- 
operative. 

—Featherstone v. George R. Bidwell Cycle Co., 57 Fed. 631........ 487 


8. The courts should not hesitate to review a decision of the commissioner 
of patents that there has been inadvertence, accident, or mistake justifying 
a reissue, when the invention claimed in the original is obviously the same 
as that described in the original application, and when the application for 
the reissue discloses no explanatory facts adequate to account for the al- 
leged mistakes which are sought to be corrected. 

—Featherstone v. George R. Bidwell Cycle Co., 57 Fed. 631........487 


Patentability—Novelty. 

4. Claims 4 and 5 of letters patent No. 263,412, issued August 29, 1882, to 
Peter H. Jackson, were as follows: “The improvement in illuminating 
tiles, consisting of metallic sections with horizontal shoulders, upon which 
the edges of the adjacent tiles are supported, where said shoulders extend 
the full length of the tiles, so as to rest upon the bearing surfaces;” and 
“the improvement in basement extensions, consisting of the supporting 
beams and wall having depressions at intervals, in combination with the 
horizontal tile-supporting shoulders, resting in the depressions, and forming 
the bottoms of the joints between the meeting edges of the adjacent tiles.” 
Held, that the device covered by the latter claim is merely an equivalent 
for the stone coping formerly used for the purpose; and in view of un- 
contradicted expert evidence that bearers, supporting shoulders, cte., 
equivalent to those described in the patent, had long been in use, these 
claims are invalid for want of patentable novelty. 

—Riley v. Jackson, 56 Wed. 582. ....... cece ween ccc n ccc ccccccucens 39 


5 The first and second claims of letters patent No. 367,630, issued August 
2, 1887, to King & Morgan, for a corn cultivator, comprising smoot! fag 
planks, protectors secured thereto and extending backward therefrom, 
and diverging arms, provided with shovels or scrapers, secured to the 
smoothing planks opposite the protectors, and for the combination of the 
smoothing planks, the protectors, the arches connecting the smoothing 
planks with the protectors, and the diverging arms, are vold for want 
of novelty, as each of the elements is old, and their combination produces 
no new result. 

—Deere & Co. v. J. I. Case Plow Works, 56 Fed. S#1............. 157 


6. Letters patent No. 349,720, issued September 28, 1886, to Edward S. 
T. Kennedy, for an improvement in boiler deflectors consisting of the 
combination of a “porcupine” boiler and its jacket with horizontal flame 
deflectors of segmental form, placed within the combustion chamber in 
position for protecting the exposed ends of the tubes, and deflecting the 
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heated products of combustion towards the boiler cylinder, are void for 
want of novelty and patentable invention. 50 Fed. 196, affirmed. 
—RKennedy v. Chicago City Ry. Co., 56 Fed. 845.................2- 181 


7, Patent No. 314,884, granted March 31, 1885, to Isaac D. Smead, for a 
dry closet in which warm air drawn by ventilating pipes from the rooms 
of a building is used to desiccate fecal matter by passing the air through 
a vault made in the form of a tube, and so arranged as to receive de- 
posits distributed along its surface in comparatively small quantities at 
any given place, is not without novelty because of the prior grant, Septem- 
ber 19, 1882, to William S. Ross, of patent No. 264,586, for a vault which is 
placed between a furnace and a smoke flue, and in which fecal deposits 
are received on a shelf, over and around which products of combustion are 
made to pass. 

—Smead Warming & Ventilating Co. v. Fuller & Warren Co., i7 
Fed. 626..... da Semd ewe eewaneie were Sita w cals ate ae eWiaceveleretatha'eie avs 481 


Patentability—Invention. 

8. The first and second claims of letters patent No. 362,870, issued May 
19, 1887, for the combination in a wind engine of a_ wheel-supporting 
casting having a tubular spindle, with the wheel mounted on such spindle. 
the spindle projecting on the plane of the wheel, with the wheel shaft 
journaled within the spindle, having its outer end keyed to revolve 
with the wheel, and its inner end connected with the pump rod; and for 
the combination in a wind engine with the wheel-supporting casting, and 
the tubular spindle projecting laterally therefrom, having a bearing 
formed at its inner end of less diameter than the bore of the spindle, of 
the wheel mounted upon the spindle, the wheel shaft passing througi 
the bore of the spindle keyed to the hub of the wheel, and journaled at its 
inner end in said bearing, the crank, the pump rod, and suitable con- 
nections between the crank and pump rod,—are void for want of inven- 
tion, none of the elements being new, and there being no invention in 
their combination. 

—Monitor Manuf’g Co. v. Zimmerman Mannuf'g Co., 57 Fed. 219. ..311 


—- Anticipation. 

9. Letters patent No. 274,048, issued March 18, 1883, te Edwin R. Stilwell. 
covers a live-steam feed-water heater and purifier connected with the 
boiler by steam pipes, and having a series of pans vertically arranged 
above the filter, and a space or chamber above the pans and water inlet. 
connected to the steam dome by a pipe, so as to discharge the hurtful 
gases from the top of the purifier directly into the boiler, thus getting 
rid of them without reducing the steam pressure in the purifier or boiler. 
Held, that the gas-discharge pipe was a novel and operative device, and 
was not anticipated by the Hayes, Jeffrey & Schlacks patents of March 
30, 1880. 49 Fed. 738, affirmed. 

—Brown v. Stilwell & Bierce Manuf’g Co., 57 Fed. T31........... 528 


Limitation of claim. 

10. Patent No. 314,884, granted March 31, 1885, to Isaac D. Smead, c!aims 
a dry closet in which warm air drawn by ventilating pipes from the rooms 
of a building is used to desiccate fecal matter by passing the air through 
a vault made in the form of a tube. Held, that as Smead did not originate 
the idea of utilizing the warm air which was drawn from & room, or 
the means by which the air was introduced to the vault, but took the 
ventilating ducts, the gathering chamber, and the vent shaft of the Ruttan 
system, and simply improved the vault, he cannot omit the ventilating 
ducts, and claim that his patent includes any openings or apertures which 
perform the office of ventilating pipes, and introduce air into the vault. 

—Smead Warming & Ventilating Co. v. Fuller & Warren Co., 57 
CG. “O20 6 eee hee Sie ae ea ORNS ee wee aa ea eee ee 481 


41. Letters patent No. 329,805, issued November 5, 1885, to William Bos- 
cawen, for an improvement in adjustable chairs, the iden of which is a 
chair frame with four feet, two of which always act as such, combined 
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with a seat with but two feet, which come into action alternately with 
the other two feet of the frame, must be limited, in view of previeusly 
known structures, to the specific device, which consists in the substitution 
for the swinging or rotary supplementary foot of the Bolgiano patent, 
No. 282,154, of a sliding supplementary foot, having the additional func- 
tion of a bracket to support the seat; and, so construed, it is not in- 
fringed by a chair manufactured under the Cross patent, No. 416,324, 
the mechanism of which performs neither of these functions. 52 Fed. 
295, affirmed. 
"_Waite v. Robinson, 57 Fed. 489. ............ ccc cccees eseeess. S400 
12. The second claim of letters patent issued March 18, 1883, to Edwin 
R. Stilwell, for a live-steam feed-water heater and purifier connected with 
the boiler by steam pipes, is, in effect, a combination claim, cover- 
{ing a live-steam purifier having pans placed on a filter, and a gas-escape 
pipe connected to the boiler, and is therefore not infringed by a purifier 
which is without pans vertically arranged over a filter, though it uses 
the other element, the gas-escape pipe. Rowell v. Lindsay, 5 Sup. Ct. 
307, 113 U. 8. 97, followed. 
—Brown vy. Stilwell & Bierce Manuf’g Co., 57 Fed. 731...........528 


18. The first claim is for “a livesteam feed-water purifying or heating 
apparatus, D, connected to the boiler by means of water pipe, K, steam- 
feed pipes, L, and gas-escape pipe, M, substantially as set forth.” Held 
that, in view of the statement in the specifications that the gas-escape 
pipe will perform its office irrespective of the manner in which the puri- 
tier and heater is constructed, the claim should not be limited to the ex- 
act combination described, but will include a combination of any live- 
steam purifier connected to the boiler by means of a water pipe and two 
steam pipes, as described. 

—Brown v. Stilwell & Bierce Manuf’g Co.. 57 Fed. 731...........528 


14. The first claim is, however, limited by its terms and by the specifica- 
tions—which connect the gas pipe either with the dome of the boiler 
or “the steam space of the boiler’—to a gas pipe connected directly with 
the boiler, and is not infringed by connecting the gas pipe to the steam 
pump, although by this connection the principle of operation may be the 
same. 49 Fed. 738, reversed. 

—Brown v. Stilwell & Bierce Manuf’g Co., 57 Fed. 731...........5628 


License. 

15. In addition to the grant of an exclusive license to manufacture and sell 
in certain parts of the United States, a license contained the following 
clause: “And. so far as we can control the same, the exclusive right to 
build harvesters and binders under the rights herein granted, for sale in 
Europe, Australia, and South America.” Held, that this language con- 
ferred upon the licensee an exclusive right to manufacture within the 
United States for sale in the foreign countries named. 55 Fed. 288, 
affirmed. 

—McCormick Harvesting Mach. Co. v. Adriance, Platt & Co., 56 Fed. 
OLS: sia eid Cos Gaw es yea wees E R S EEA EE te ere pra ceee 168 


What constitutes infringement. 

16. The third claim of letters patent No. 224,685, issued February 17, 1880, 
to Hazelton & Kennedy, for a new and improved sectional boiler, con- 
sisting of the combination of horizontal hot-water pipes and steam pipes 
set inside of a fire chamber, with vertical drums and mud drum set 
outside of the fire chamber, W, covers merely the particular combination 
therein described, and is not infringed by a device consisting of a 
“porcupine” boiler, having a central standpipe, In which numerous hol- 
low tubes are inserted so as to radiate horizontally, and having three 
larger tubes riveted to the standpipe, and extending horizontally through 
the brickwork surrounding the fire chamber. 50 Fed. 196, affirmed. 

—Kennedy v. Chicago City Ry. Co., 56 Fed. 84)..............02.2. 161 


17. Patent No. 314,884, granted March 31, 1885, to Isaac D. Smead, claims 
a dry closet in which warm air drawn by ventilating pipes from the rooms 
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of a building is used to desiccate fecal matter by passing the air through 
a vault made in the form of a tube. Held, that where a flue is con- 
structed from a urinal to a vault room, in which there is a grate, and the 
foul air from the urinal is drawn through the flue into the vault, and 
then out of doors through a chimney, the flue infringes the Smead patent, 
as it conveyes a portion of warm air into the vault, and tends to produce 


desiccation. : 
—Smead Warming & Ventilating Co. v. Fuller & Warren Co., 57 
Fed. G26 ..6-6% <étdads eeeoeoeeeeee#seeervteee @eeceseeseoeeesees4e+seaee ecccc ccc co tl 


Who are infringers. 

18. The owner of patents granted in Europe and the United States, whe 
sells the patented article in Europe with a prohibition against importa- 
tion into the United States, may treat as an infringer one who sells that 
article in this country. 50 Fed. 73, affirmed. 

—Dickerson v. Matheson, 57 Fed. 524............06- cere weaceses 466 


19. A firm in Germany, having the right, under European and Americas 
patents, to sell a patented coloring matter in Europe and the United 
States, was accustomed to sell with restrictions against exportation to 
the United States. A London firm, which knew of this restriction, sent 
an order to the London agents of the German firm for a quantity of the 
goods “strong for export.” Held, that there was no notice of an intention 
to export to the United States. 50 Fed. 73, affirmed. 

—Dickerson v. Matheson, 57 Fed. 524...........2ccccece (ee bee ee 466 


Action for infringement—By licensee. 

20. A licensee may prosecute in his own name suit for infringement of a 
patent where the defendant is the owner of the legal title to the patent. 
Littlefield v. Perry, 21 Wall. 205, cited. 

—McCormick Harvesting Mach. Co. v. Adriance, Platt & Co., 56 Fed 
DIS) aaar er E EEE EEES EA NAE alae we PE A 168 


— Preliminary injunction. 

21. A preliminary injunction to restrain the alleged infringement of a patent 
should not be granted, where the financial ability of the defendant to 
respond in damages is not successfully attacked, and the proof of com- 
plainant’s rights and defendant’s infringement is not free from doubt. 

—Standard Elevator Co. v. Crane Elevator Co., 56 Fed. 718. ......100 


— Evidence. 

22. In an action for infringement of a patent, it is proper to exclude an as 
signment of all plaintiff’s claim to the invention, made before the patent 
issued to a third person, for the sum of $15; for even if such assignment 
warranted the inference that plaintiff doubted the value of his invention. 
or its novelty, such inference was immaterial to the issue of specific an- 
ticipation which was being tried. 

—Harper & Reynolds Co. v. Wilgus, 56 Fed. 587........ ee ee 45 


28. When models of the infringed device.—a lawn sprinkler,—and of the 
device alleged to anticipate it, were submitted to the jury for their inspec- 
tion, it was not error to allow a witness to testify as to the shape of the 
inlet to such lawn sprinkler. 





—Harper & Reynolds Co. v. Wilgus, 56 Fed. 5ST........secseces..s 45 

PATENTS ENUMERATED. SiS eon my i 161, ‘on 

248,908. Hydraulic elevators, ) 

UNITED STATES. 259,368. Chairs, 459 

Original. 263,412. Illuminating tiles, 39—41., 44 

191.294. Chairs, 459 | 264.586. Vault, 482, 4S4 

202,046. Chairs, 459 | 269,863. Illuminating tiles, 

202.788. Chairs, 459 | 274,048. Feed-water heater and pu- 

211,297. Illuminating tiles, 42 rifier, &, 529 

224,685. Sectional boiler, 161, 162 | 282,154. Chairs, 458, 159 


242.497. Cultivator, 668 | 302.338. Illuminating tiles, 
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309,865. Hydraulic elevators, 100 | 367,630. Corn cultivators, 157 

314,884. Dry closets, 481, 482 | 416,324. Chairs, 458 

$17,202. Hydraulic elevators, 100 | 443,734. Lawn sprinklers, 45 

328,614. garanie elevators, 100 | 456,107. Hydraulic elevators, 100 

320,632. ‘‘SKenzo—Purpurine”’ color- 456,122. Hydraulic elevators, 100 
ing matter, 467 | 458,917. Hydraulic elevators, 100 

329,805. Chairs, 458 

349,720. Boiler deflectors, 161. 162, 164 Reissued. 

362,870. Wind engines, 311 ' 11,153. Pneumatic tires, 487. 488 


Payment. 


Application, see “Principal and Surety.” 
Into court, see “Admiralty,” 4. 


Pedigree. 


Evidence of, see “Evidence,” 4, 5. 


Penalties. 


Actions to recover, see “Actions.” 


Personal Injuries. 


- 


Contributory negligence, see “Negligence,” 4, 5. 

Damages, see “Damages.” 

Proximate cause, see “Damages,” 1; “Master and Servant,” 7; “Negligence,” 
2; “Railroad Companies,” 10. 

To employe, see “Master and Servant,” 2-35; ‘Railroad Companies,” 5. 

To person on railway track, see ‘Railroad Companies,” 7-10. 

To trespasser, see ‘Master and Servant,” 1. 


PLEADING. 


Amendment after judgment, see “Appeal,” 15, 24; “Equity,” 4. 
Averments to show jurisdiction, see “Courts,” 4, 5. 

Judgment as bar, see “Judgment,” 10, 11. 

Objections in appellate court, see “Appeal,” 16. 

Waiver of defects, see “Specific Performance,” 7. 


Bill of particulars—Items of account. 

1. An action by the United States upon a defaulting postmaster’s bond, 
brought in a district court of the territory of Idaho, is not within the 
meaning of Rev. Laws Idaho, § 4209, (St. 1887,) requiring plaintiffs to fur- 
nish the items of accounts sued upon; and the United States may refuse 
such items, and therenfter introduce in evidence copies of the account 
current and the money-order account of the defaulter. 

—Alexander v. United States, 57 Fed. 828......... (ba ea sadweeeO0e 


Pleading and proof. 

2. In an action to recover on a contract for the construction of a railroad, 
evidence as to alleged fulse representations, which are not averred in the 
pleadings, should be excluded. 

—McCracken vy. Robison, 57 Fed. 375........... ccc ccc ccc ccccevces 400 


8 Rev. St. Tex. arts. 271, 1265, require that In a suit by an assignee or in- 
dorsee of a written instrument the indorsement shall be regarded as fully 
proved, unless defendant deny in his plea that the same is genuine, and 
file therewith an affidavit stating that he has good cause to believe, and 
does believe, that such indorsement Is forged. Held, that in a suit 
upon a promissory note alleged to have been made by J. and “J. & 
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Brother,” and indorsed in the same manner, when the answer admitted 
the signing and indorsement as laid, and defendant failed to file an af- 
fidavit as required, an offer by defendant to prove that the note had 
been originally indorsed “J. & Brandon” was properly excluded. 

—Jones v. Shapera, 57 Fed. 457. ... ccc cccccccccccccccecccccccce Aud 


Pledge. 


Of firm property by partner, see “Partnership,” 2. 


Poor and Poor Laws. 
Suing in forma pauperis, see ‘“‘Costs,” 4, 5. 


Possession. 


Adverse, see “Adverse Possession.” 


Powers. 
Of sale, in mortgage, see “Mortgages,” 7. 


PRACTICE IN CIVIL CASES. 


Stipulations— Waiver of jury trial. 

1. The record of a case in the trial court contained an entry that the 
parties appeared by counsel, “and made and filed their agreement in writ- 
ing with the clerk that this cause might be tried by the court without a 
jury, which agreement is in words and figures following.” The agreement 
was then set out in full, and attached thereto were the signatures of coun- 
sel, preceded by the letters “O. K.” Held, that this showed a sufficient 
compliance with Rev. St. § 649, requiring waiver of a jury to be stipu- 
lated in writing, and filed with the clerk. 

—Citizens’ Bank Vv. Farwell, 56 Fed. 570. id eb Ree eee Cb ewe desea ee 


— Evidence. 

2. The parties to a suit for infringement of a patent stipulated that, to 
save the delay and expense of a commission, the cause should be tried as 
though testimony to certain facts therein set out had been given. On the 
same day a joint letter by respective counsel was sent, requesting the per- 
sons addressed to procure the affidavit of one of the purchasing firm as 
to the prohibition in the invoice. ‘Held, that an affidavit of one of the 
addressed parties as to statements made by the member of said firm in 
the presenc.. of the persons so addressed was mere hearsay, and not the 
equivalent of the affidavit requested. 

—Dickerson v. Matheson, 57 Fed. 524. ...... ccc ccc ccc cccecvccccn 466 


8. In the absence of anything in the stipulation, joint letter, or the sur- 
rounding circumstances to indicate that the use of the stipulated facts was 
contingent on obtaining the requested affidavit, such facts were properly 
admitted in evidence. 

—Dickerson v. Matheson, 57 Fed. 524. ....ccccccccccccccccesces - 406 


Preferences. 
To creditors, see “Railroad Companies,” 4. 


Presumptions. 


Irom certificate of prothonotary, see “Acknowledgment,” 3 
On appeal, see “Appeal,” 23. 24. 
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PRINCIPAL AND AGENT. 


Agents of United States, see “United States,” 1, 2. 
Bank making collection for another, see “Banks and Banking,” 2-4. 
Notice to employe of bank, see “Banks and Banking,” 5. 


Notice to agent. 

A London firm ordered from a German a quantity of a patented coloring 
matter. On receiving notice of the arrival of the goods in London, the pur- 
chasers made out a check for the price, and gave it to their clerk, who, 
in the usual course of business, exchanged it for the invoice sent by a 
messenger of the seller's London agent. This invoice contained a notice 
of the prohibition against exporting to the United States, but the atten- 
tion of the firm was not called thereto until a day or two later. Held, 
that notice to the clerk was notice to the firm, and, having accepted the 
goods with notice, the firm was bound by the restriction. 50 Fed. 73, 
affirmed. 

—Dickerson v. Matheson, 57 Fed. 524 s..o0ooooo o sb cea eee wie i ce tee sa 200 


PRINCIPAL AND SURETY. 
Sureties on appeal bonds, see “Appeal,” 38—41. 


Application of moneys recovered from principal. 

Sums recovered from a defaulting postmaster by his sureties, and paid 
over to the United States, should be credited upon the general account 
of the defaulter, and not upon the liability of the sureties; and where the 
defalcation, after making such credits, is largely in excess of the liability 
of the sureties, and, in an action against them, no evidence is offered in 
defense except the payment of such sums, an instruction to find a verdict 
for the United States is not erroneous. 

—Alexander v. United States, 57 Fed. 828.......ccscccccccecees 602 


Priorities. 


Between depositors in benk, see “Banks and Banking,” 3, 4. 
—- mortgages and other Hens, see “Rallroad Companies,” 2, 3. 


Process. 
Proximate Cause. 


Of injuries, see “Damages,” 1; “Master and Servant,” 7; “Negligence,” 2, 3; 
“Railroad Companies,” 10. 


See “Writs.” 


PUBLIC LANDS. 
Lands under navigable waters, see “Navigable Waters.” 


Grants in aid of railways—tTitle. 

Under Act Cong. May 17, 1856, (11 Stat. 15,) granting certain lands to 
the state of Florida in aid of railway construction, and providing that ff, 
when the routes of the railroad were definitely fixed, the United States 
had sold any of the granted sections, or the right of pre-emption had 
attached thereto, an agent or agents appointed by the governor might 
select other land in lieu thereof within prescribed limits, subject to the ap- 
proval of the secretary of the interior, the state acquired no title to lands 
so selected by the agent until the approval of such selection by the secre- 
tary of the interior. Wisconsin Cent. R. Co. v. Price Co., 10 Sup. Ct. 
341, 133 VU. S. 496, followed. 

—Davis vV. Capitol Phosphate Co., ƏT Fed. TIB iura ririnp renens te aiB 
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RAILROAD COMPANIES. 


Grants of public land in aid of railroads, see “Public Lands.” 

Lien of contractor for construction of railroad, see ‘““Mechanics’ Liens,” 1-4. 

Municipal bonds issued to aid railroads, see ‘Municipal Corporations,” 5, 
6, 10. 


Right of way—Vendor’s lien. 

1. Persons who convey a right of way in Tennessee directly to a railroad 
company are entitled to a lien for the purchase price prior to that of the 
mortgage bonds of the company. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id..........ccccccccesscccees 539 


Bonds and mortgages. 

2. Two railroads, owned by companies A. and B., were constructed to form 
one line, and as a common enterprise, the controlling interest in the stock 
of each being held by the same parties. Company B. agreed with the 
contractor who built its road to pay him in mortgage bonds at a fixed 
rate per mile. The bonds actually delivered to and sold by him were. 
however, issued by company A., but company B. gave a mortgage on its 
road to secure them. Held, that the persons acquiring these bonds had an 
equitable mortgage on the road, such as would entitle them to contest a 
fraudulent judgment which gave to subcontractors fictitious liens on the 
road. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id........ cc ccc eee scence eee oD 


8. The subcontractors could not object to the mortgage on the ground that 
it was given by the railroad when insolvent, and was therefore void under 
the Tennessee law; for, if they had any claim at all against the company, 
their claim was a lien prior to the mortgage, and, if they had no claim 
against the company, but only against the principal contractor, then they 
had no interest in any disposition the company might make of its prop- 
erty. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id.............. 2... cccccceces 539 


4. A general creditor, whose claim came into existence subsequent to the 
execution of the mortgage, could not object thereto on the ground of an 
unlawful preference. 

—Central Trust Co. of New York v. Bridges, 57 Fed. 753; McBee v. 
Central Trust Co. of New York, Id...........ccceees piwide swe OOw 


Liability for negligence—Accidents to trains. 

5. A railroad company which had the right to run its trains into a certain 
town over the tracks of another company, then in the hands of receivers, 
duly notified the yard master of the latter at that place that an extra 
train would arrive about 10 A. M. on a certain day. The yard master 
communicated this intelligence to the foremen of the several switching 
engines, but the foreman of one engine neglected to notify bis engineer; 
and the latter, while locking backward at the cars in his charge, ran 
his engine into the extra, thereby killing a passenger. Held, tbat the 
receivers were liable for the death, and this notwithstanding the fact that 
the extra was so late that, under the rules of the yard, the switch en- 
gine had a right to occupy the tracks, for the want of notice prevented 
the keeping of a proper lookout. 

—Eddy v. Letcher, 57 Fed. 115......ccccescccccccccces Scoeterer eee Wie 206 


Highway crossings. 

6. Under 2 Sayles’ Civil St. Tex. art. 4232, which provides that a whistle 
shall be blown by approaching locomotives at a distance of at least 980 
rods from any place where a public road crosses the railway, the sound- 
ing of the whistle at a greater distance than 80 rods, but within such 


distance that a traveler on the highway approaching the crossing, pos- 





r 
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sessed of ordinarily good hearing, could have heard it, is a sufficient 
compliance with the statute. 
—Texas & P. R. Co. v. Bryant, 56 Fed. 799.......cecccccccccees das 


—— Injuries to persons on track. 

7. On trial of an action against a railway company for personal injuries 
it appeared that plaintiff, an adult, while walking, for his own con- 
venience, in defendant’s private railrond yard, to avoid an approaching 
train, stepped between the rails of an adjoining track, whence any ob- 
ject approaching from the rear could be seen for at least 1,900 feet; 
that he failed to look behind him, and, after proceeding about 300 feet, 
Was struck by an engine, the bell of which was not ringing, as required 
by a city ordinance. It further appeared that walking upon the tracks 
fn the yard by strangers was forbidden by statute, but that persons did 
walk on the tracks daily without interference. Acid, that plaintiff’s in- 
jury resulted from his failure to exercise ordinary care, and that defend- 
ant was not liable. 

—Missouri Pac. Ry. Co. v. Moseley, 57 Fed. 921..............000. 641 


8 Conceding that the customary use of the yard by strangers amounted 
to an implied assent of défendant to such use, and placed plaintiff in the 
position of a licensee, yet his failure to exercise ordinary care in the 
presence of obvious danger was fatal to his right to recover. 

—Missourl Pac. Ry. Co. v. Moseley, 57 Fed. 921...............6.. 641 


9. The fact that the roar of a passing train made plaintiff’s sense of hear- 
ing practically useless, imperatively required of him frequent and diligent 
use of his eyesight, and consequently his failure to look to the rear 
amounted to gross negligence. 

—Missouri Pac. Ry. Co. v. Moseley, 57 Fed. 921............ eee. CAL 


10. The act of plaintiff in stepping upon the adjoining track, and continu- 
ing to walk thereon without looking behind him, was the primary and 
efficient cause of the injury, and the failure to ring the bell of the en- 
gine was at most concurring or succeeding negligence, which failed to 
prevent the natural consequences of plaintiff’s carelessness, but was not 
of itself such negligence as would render defendant liable. 

—Missouri Pac. Ry. Co. v. Moseley, 57 Fed. 921..........c2005..-O41 


RECEIVERS. 


Unauthorized sale of receiver’s certificates—Rights of purchasers. 

1. The president of a bank in which a receiver kept his deposits, having 
been authorized by the recetver to sell certain receiver’s certificates, made 
the sale after his authority had been revoked, and caused the amount 
realized to be credited to the receiver on the books of the bank, and on 
the receiver’s pass book. The receiver did not repudiate the sale, but, 
on the contrary, drew checks against the deposits, and reported the 
transactions to the court, which, in the foreclosure decree, recognized the 
validity of the certificates, and directed that the sale should be made 
subject thereto. Held, that the receiver was estopped to question the 
validity of the certificates, as against an innocent purchaser. 

—Alabama Iron & Ry. Co. v. Anniston Loan & Trust Co., 57 Fed. 
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3. The fact that the receiver, on afterwards learnin: that the bank was 
insolvent, demanded and received from the bank and from the president, 
personally, certain collateral securities, to protect his deposits, was not 
a repudiation of the sale, but rather a fresh ratification, and acceptance 
of the deposits as the proceeds of the sale. 

—Alabama Iron & Ry. Co. v. Anniston Loan & Trust Co., 57 Fed. 
Aa E PES EEEE ora dig aah asa 8 OE Ae ea Ee AER See eS 24. 


8. The deposits representing the proceeds having been placed in the bank, 
by the president, in the form of checks, drafts, etc., on other banks, 
which were in fact duly honored by them, the deposits must be held to 


144 INDEX. 


have come into the receiver's hands, within the rule which makes the 
receipt of the proceeds by the receiver a condition precedent to the 
validity of the certificutes, although the bank was never in a condition 
to pay over any considerable proportion of the deposits to the receiver. 
hee Iron & Ry. Co. v. Anniston Loan & Trust Co., 57 de 


4. Under the circumstances, the court, having recognized the validity of 
the certificates, and caused the foreclosure sale to be made subject to 
the lien thereof, was bound to recognize the estoppel of the receiver, as its 
ngent, and to protect the innocent purchaser of the certificates by en- 
forcing the same against the purchaser of the property. 

—Alabama Iron & Ry. Co. v. Anniston Loan & Trust Co., 57 Fed. 
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Record. 
On appeal, see “Admiralty,” 1; “Appeal,” 6-8, 12, 1% 


Redemption. 
From mortgage, see “Mortgages,” 8. 


Rehearing. 


On appeal, see “Appeal,” 9, 36. 


Remittitur. 
Of part of excessive judgment, see “Appeal,” 37. 


REMOVAL OF CAUSES. 
Citizenship. 


1. The complaint originally filed In a cause that was afterwards removed 
to the United States circuit court alleged that plaintiff was a resident 
of the state of Washington, and defendant was a resident of Prince Ed- 
ward's island, in the Jominion of Canada, on certain dates therein men- 
tioned, all of which were prior to the bringing of the action. The peti- 
tion for removal alleged that “said suitisa controversy between plaintiff. 
a citizen of Washington, and this defendant, who is * * * a citizen of 
the British empire,” etc. Held, that it does not affirmatively appear that 
this diversity of citizenship existed at the time the action was commenced, 
and the circuit court had no jurisdiction. 

—Craswell vV. Belanger, 56 Fed. DZO serrait eduso tse esoo o 1 


Effect—Waiver of pleas in abatement. 

2. Pleas in abatement in a state court, claiming defendants’ privilege, 
under state statutes, to be sued only in the county of their residence, are 
properly overruled after removal of the cause on their petition to a fed- 
eral court, as such removal subjects them to the jurisdiction of that court, 
although filing their petition in the state court was not such an appear- 
ance as would waive their objection to its jurisdiction if their attempt 
to remove were unsuccessful. 

—Hinds vV. Keith, 57 Fed. RO Si i4eoaedee eervreeve eeceereereceoneeeeeee . %1 


Res Inter Alios Acta. 


See “Insurance,” 3, 4. 


Res Judicata. 
See “Judgment,” 1-1L 
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Review. 
Bil of, see “Judgment,” 12. 
On appeal, see “Admiralty,” 2; “Appeal,” 10-33. 


SALE. 


By auction, see “Auction and Auctioneer.” 

Of trade-mark as incident to business, see ‘“Trade-Marks and Trade Names,” 3: 
Proof of breach of warranty, see “Evidence,” 2, 7. 

Under power in mortgage, see “Mortgages,” 7. 


Tte contract—Price. 

1. A contract provided that the plaintiff should sell, and the defendants. 
buy, fron ore, at named prices, and stipulated that these prices “were 
based on an ocean freight rate of 12 shillings a ton,” all freight over that. 
sum to be added to, and all freight less than that sum to be deducted! 
from, the invoice price. Plaintiff chartered a vessel at that rate, agree- 
ing with it in the charter party for £15 dispatch money and £30 demurrage. 
for each day to be saved from or exceeding the number of days allowed’ 
for loading or unloading. Dispatch money was deducted from the amount 
paid for freight, which defendants claimed should be deducted from the 
invoice charge. Held, in the absence of any unusual expenditure by plaintiff 
to secure dispatch, the dispatch money was merely a deduction from the- 
freight, and must be allowed on the invoice price. 48 Fed. 589, affirmed. 

—Earnsha w vV. McHose, 56 Fed. QC 655 oo cbse stad baNe sea wae ees een 


Warranty— What constitutes, and effect. 

2. Defendant, in Spokane Falls, telegraphed plaintiffs in Omaha: “Wire- 
price car strictly fresh eggs, new cases.” Plaintiffs replied: ‘‘Car fresh 
eggs, 16. Track here for immediate acceptance.” Defendant answered: 
“If eggs strictly fresh, 14 cents. Answer if accepted.” Plaintiffs replied: 
“Offer eggs accepted.” Held, that plaintiffs warranted the eggs to be. 
strictly fresh at Omaha, and were not liable for deterioration naturally 
resulting during transportation. 

—English v. Spokane Com. Co., 57 Ped. 451.....cccccccecccceves 416: 


8. Defendant, in Spokane Falls, telegraphed plaintiffs, in Omaha, inquiring 
the price of five car londs of “good potatoes,” and, after some disagree- 
ment as to price, the sale was made, and the potatoes shipped to defend- 
ant. Held, that plaintiffs gave an implied warranty that the potatoes were 
of good, merchantable quality when shipped. 

—English v. Spokane Com. Co., 57 Fed. 451........ ieee ooce ee ALG 


4, Plaintiffs shipped potatoes from Omaha to defendant at Spokane, with: 
an implied warranty of their quality when shipped. When they arrived, 
defendant, at its own request, was allowed to inspect them before ac- 
ceptance. Held, that the inspection was not a waiver of the warranty. 

—English v. Spokane Com. Co., 57 Fed. 451.......... ccc ccs cecces 416 


5. Defendant, on finding the potatoes damaged, could return them, and 
rely on the warranty, or keep them, and dispose of them in good faith, 
and hold plaintiffs responsible for his damages; but it was his duty to 
notify plaintiffs promptly of the defect. 

—English v. Spokane Com. Co., 57 Fed. 451.......ccccccccccscees 416 


6. Under an executory contract for the sale of personal property, coupled 
with a warranty, when the buyer elects not to accept the property, as 
failing to comply with the warranty, he must stand on the condition 
of things then existing, and owes no duty to the seller to make further 
tests or trials. 

—United States Sugar Refinery v. E. P. Allis Co., 56 Fed. 786.....12T 


— Action for breach—Agreement to arbitrate. 
7. In an action for breach of contract in falling to deliver certain cotton 
of a prescribed quality, a plea is demurrable which alleges that the sale 
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was made on condition that all differences as to grade and quality should 
be settled by arbitration in Liverpool, but which fails to allege that sach 
arbitration was a condition precedent to bringing suit. 

—Hudmon v. Cuyas, 57 Fed. 355........ ccc cee cee eee ecard ite arava .. -381 


Warranty—Damages for breach. 

8. Where cotton is sold by sample, with warranty of quality, and an in- 
ferior quality is delivered, which necessitates a reselling and a purchase 
of other cotton to replace it, the buyer may recover as damages the cost 
of such reselling and replacing. Toulmin, District Judge, dissenting, on 
the ground that such damages are special, and can only be recovered 
when specially pleaded. 

—Hudmon v. Cuyas, 5T Fed. 355......cscsssosssso eae a a 381 


9. Upon breach of a warranty of quality of goods sold, the profits the 
buyer would have made on a resale, not within the contemplation of the 
parties in making the contract, are not recoverable as damages. 

— English v. Spokane Com. Co., 57 Fed. 451............. 2.0 cc000- 416 


10. In an action for breach of warranty in the sale of a chain, evidence of 
damage to the business of a vendee of the original purchaser, incurred 
by the loss of trade by reason of the breaking of the chain, is inadmissi- 
ble where the petition claims damages for the cost of substituting a new 
chain for the old one only, and the testimony fails to show that the con- 
tract or circumstances of the sale by the original purchaser made him lia- 
ble for consequential damages, or that defendants were informed in sell- 
ing the chain that such purchaser had contracted to incur such liability. 

—Sutherland Vv. Round, 57 Fed. BO so ka via eeeeh alte see we ee oe coe 428 


SALVAGE. 


Contract for compensation. 

The steamship S., having lost her propeller and part of her shaft, was 
placed under such sail as she had, and, after drifting for three days, was 
anchored in a bay of an island off the coast of Lower California, where 
she was in a dangerous position, as she could not get an offing with her 
small sail power, and, in case of a southerly gale, might go ashore. The 
master of the T., which came to her assistance, proposed either to tow 
her to San Diego for $20,000, or to furnish stores, and gratuitously take 
an officer to San Diego to procure assistance. The master of the S. 
claimed that $20,000 for the towage services was exorbitant, and proposed 
either a reduction in the charge or arbitration, or to leave the question 
to the owners to settle, which propositions were rejected by the master 
of the T., and finally a contract for towage was entered into at the price 
named. The master of the T. testified in an unsatisfactory manner that 
he expressed a doubt of the ability of his vessel to tow the S., and that he 
offered to leave the question of compensation to the court. The T. was 
valued at $32,000, and the salvage property at $143,539. There was no 
danger to the T. in undertaking the service, and the weather was fair 
during its performance. Held, that the service rendered was a salvage, 
and not a towage, service; that, under the circumstances, the bargain was 
inequitable; and that $8,000, with interest from the date of the service, 
was fair compensation. 53 Fed. 611, reversed. 

—The Sirius v. Cedros Island Min. & Mill. Co., 57 Fed. 851........614 


Servant. 
Service. 


See “Master and Servant.” 
Of process, see “Writs.” 


Set-Off and Counterclaim. 
Against United States, see “United States,” 3. 
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Settlement. 
Of purtaersbip affairs, see “Partnership,” 3-6. 


SHIPPING. 


See, also, “Collision;’ “Demurrage;” ‘Maritime Liens;” “Salvage;” ‘“Tow- 
age.” 

Dispatch money, see “Sale,” 1. 

Negligence in leaving lighter without watchman, see “Negligence,” 1, 3. 


Charter party—Appointment of stevedore. , 

1. A charter party contained this provision: “The vessel to employ steve- 
dore satisfactory to charterers; but (if appointed by them) the charge not 
to exceed that current at the time, and to be stowed under the captain’s 
supervision and direction” Held that, where a stevedore selected by the 
master was unsatisfactory to the charterers, they could themselves se- 
lect another one, without giving reasons for their dissatisfaction. 

—The Alexander Gibson, 56 Fed. 603; O’Brien v. Portland Shipping 
Co., Id. eeeeoe5uexeeeeseeeseeeenseeweeeteeseeeeeeeeee @eeseeeoeeoecoeaoe eeeeeeenseee 47 


Carriage of goods—Liability for loss or damage. 

2. On a libel by the hirer of a vessel to recover for an alleged shortage in 
a cargo of oats loaded on the vessel, the only evidence as to the 
quantity put on board was that of a weigher, who merely assented 
to leading questions by counsel, including a statement of the amount, 
and who, though admitting that he had no recollection independent 
of his books, did not produce them in court. The trial court held this 
evidence “scarcely satisfactory,” but dismissed the libel on another 
ground. Held, that the dismissal could be sustained on the ground of 
the insufficiency of the evidence. 

—Starin’s City, R. & H. Transp. Co. v. The Daniel Burns, 56 Fed. 
I es esa ee ce rate a a ee So cere a a a E N a e 49 


8. Where a stanchion sufficient to resist the pressure of much heavier car- 
goes on previous voyages gave way from the pressure of a comparatively 
light cargo on a voyage during which dangers of navigation were encoun- 
tered, which dangers had been excepted in the bill of lading, the inference 
is not of a defect in the stanchion, but of injury from the excepted dan- 
gers. 

—Williams v. The Exe, 57 Fed. 3990. ... ccc csccccccccccccccccces E10 


Limitation of liability. 

4. In a proceeding for limitation of Hability, where a bond is taken for 
the appraised value of the vessel, pursuant to admiralty rule 54, it is 
proper for the court to require that such bond shall include a stipulation 
for interest from the date thereof. 

—In re Harris, 57 Fed. BED 6 60a Shae Mw Rah Ree HSER ERR eS . 320 


Slander of Title. 
See “Libel and Slander.” 


SPECIFIO PERFORMANCE. 


Jurisdiction—Adequate remedy at law. 

1. The city of Pensacola, becoming insolvent, sold and attempted to con- 
vey its public parks to private persons, having no legal authority to do 
so. It received the purchase price, and recognized the ownership and 
possession of certain purchasers, but subsequently resumed possession of 
the property. Thereafter, the legislature passed an act authorizing the 
city to convey ft» the holders the public property theretofore sold for val- 
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uable consideration, “whenever it shah be shown to the satisfaction of 
the * * * commissioners that the city sold * * * and received value 
therefor * * * and it shall appear equitable” to them to make such 
conveyance. Act June 2, 1887; St. c. 3774. Held, that purchasers to 
ee the board refused to make conveyances were entitled to equitable 
relief. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


2. Under the act the purchaser could not assert a clear legal right to have 
the disputed property conveyed, and could not, therefore, have relief in 
the Florida courts by mandamus. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


8. Mandamus in a state court to enforce the conveyance of real property, 
as to which a clear legal right is asserted, ts not such an adequate remedy 
at law as to bar the equitable jurisdiction of a federal court. Smith v. 
Bourbon Co., 8 Sup. Ct. 1043, 127 U. S. 105, distinguished. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324....349 


Contracts enforceable—Ability to perform. 

4. Act Fla. June 2, 1887, (St. c. 3774,) empowered the city of Pensacola 
to convey certain public property theretofore sold, and attempted to be 
conveyed, “whenever it shall be shown to the satisfaction of the * * œ 
commissioners that the city sold * * * and received value therefor 
* * * and it shall appear equitable” to the commissioners to make 
such conveyance. Held that, even if the act were only permissive, equity 
would require the city to return the purchase money, or convey the prem- 
ises, to purchasers for a valuable consideration. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324...349 


5. The words, “and it shall appear equitable to said board,” refer only to 
existing, well-defined equities, and do not vest an arbitrary discretion in 
the municipality. Unless there should, in fact, be equitable reasons 

. against making such conveyance, the statute is mandatory. Supervisors 
v. U. S., 4 Wall. 435, followed. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


6 The failure of the purchasers to build upon and improve the lots in 
question raises no equity in favor of the municipality. 
—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


Pleading—Waiver of defect. 

7. A bill in equity to enforce the conveyance of realty, and resting upon a 
law (Act Fla. June 2, 1887; St. c. 3774) empowering a city to convey 
public property, although demurrable because it fails to clearly state 
whether the property in dispute was proprietary, or held in trust for 
public use, is cured of its defect where respondent, instead of standing on 
his demurrer, answers over, setting forth that the property is public 
property. 

—Provisional Municipality of Pensacola v. Lehman, 57 Fed. 324... .349 


States. 


Actions pending in territorial courts on adinission of state, see “Courts,” 19. 
Conflicting state and federal jurisdiction, sec “Courts,” 26. 

Following practice and decisions of state courts, see “Courts,” 20-25. 
Statutes giving maritime liens, see “Maritime Liens,” 3. 


STATUTES. 


Giving maritime liens, see “Maritime Liens,” 3. 
Territorial laws, see “Territories.” 


Amendment—Re-enactment. 
1. The constitution of California provides that no law shall be amended 
by reference to its title, but all amended Inws shall be reenacted and 
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published at length as amended. Oode Civil Proc. Cal. § 813, was amended 
and re-enacted by an act in which the whole Code was revised, and which 
repealed all laws inconsistent with itself. Held, that a subdivision of sec- 
tion 813 which was set forth unchanged in the amendatory act was not 
so re-enacted as to make it a later statute than one on the same subject 
existing before such re-enactment, and thereby impliedly repeal such other 
statute. 

—The Louis Olsen, 57 Fed. 845; Olsen v. Haritwen, Id............608 


2. In Civil Code Cal. § 5, declaring that the provisions of the Code, “so far 
ns they are substantially the same as existing statutes or the commor 
law, must be construed as a continuation thercof, and not as new enact- 
ments,” the common law referred to is the existing common law, not the 
law formerly prevailing, which had been abrogated by statute. 

—The Louis Olsen, 57 Fed. 845; Olsen v. Haritwen, Id............608 


8. Act Cal. April 13, 1850, adopted for all courts of the state the common 
law of England, by which the ‘master of a vessel had no lien on the 
ship for wages. Civil Prac. Act Cal. 1851, § 317, made all vessels liable 
to liens “for services rendered on board,” thereby giving the master a 
lien for his wages, and this provisicn is re-enacted in Code Civil Proc. 
Cal. § 818; but Civil Code Cal. § 3055, provides thnt the master shall 
have a general lien for advances, etc., but no lien for his wages; and Pol. 
Code Cal. § 4480, provides that the Codes must be construed as though 
all had been passed at the same moment and were part of the same 
statute. Held, that Civil Code, § 3055, could not be regarded as a mere dec- 
laration of the common-law rule, but was u positive enactment; that the 
common-law rule adupted in 1850, and the provision of the act of 1851 
creating the lien, were not in pari materia. in such sense that, on their 
subsequent incorporation and re-enactment in the Codes, Code Civil Proc. § 
813, could prevail, as a re-enactment of the latest expression of the leg- 
isintive will; but that Civil Code, § 3055, contained the first positive cx- 
pression of the will of the legislature concerning the master’s Hien, and. 
in denying him a lien for wages, constituted an exception to the genera! 
rule expressed in Code Civil Proc. § 813, effect being thus given to both 
provisions. 52 Fed. 652, reversed. 

—The Louis Olsen, 57 Fed. 845; Olsen v. Haritwen, Id............608 


Repeal by implication—Special and general legislation. 

4. Privileges granted by a special act or charter are not affected by sub- 
sequent general legislation on the same subject; but the special charter 
and general laws must stand together, the one as the law of the particular 
case, the other as the general law of the land. State v. Stoll, 17 Wall. 
425, followed. 

Gowen Vv; Harley; 56: Ped: O18 ici66 send bcs in ewe eles ewes 190 


5. A later act does not repeal an earlier one by implication unless their 
provisions are clearly inconsistent and repugnant. 
—Gowen v. Harley, 36 Fed. 973 @naeevveeseeeveseve bt pares GAN SS vente lou 





STATUTES CONSTRUED. 


UNITED STATES. 1887. Feb. 4, ch. 104, § 2, 24 Stat. 
Statutes aT LARGE. 1887, Feb. 4, ch. 104, § 3, 24 Stat. 
1854, July 17, ch. 83, 10 Stat. 9304 3] 280 .......c cece cece case 495, 653 
1856, May 17, ch. 31, 11 Stat. 15... 278| 1887, March 3, ch. 373, 24 Stat. 552 
1874, June 20, ch, 328, § 2, 18 Stat. 23, 674 
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Stevedore. 


Appointment, see “Shipping,” 1. 
Liability for services, see “Maritime Liens,” 1, 2. 


Stipulations. 
Effect, see “Judgment,” 8; “Practice in Civil Cases.” 


SUBROGATION. 
To rights of vendor. 


Two husbands and their wives, representing themselves as one family, 
and claiming but one homestead. obtained loans on deeds of trust, from. 
which said homestead was excepted, and which recited that the money 
loaned was used to pay the purchase money of one portion of the lands 
mortgaged and vendors’ and other liens on the remainder. Of the portion 
subject to vendors’ liens, a part was afterwards claimed by the widow of 
one of the mortgagors as her homestead, under Const. Tex. 1876, art. 16, 
$ 50. Held that, as to such part, the mortgagee was subrogated to the 
equities, and on foreclosure was entitled to sell the whole tract, except the 
two homesteads, and, if sufficient was not realized to satisfy the mortgage 
debt, then to sell the homestead claimed by the widow, to satisfy so much 
of the decree as should not exceed the sum used to pay off such vendors’ 
liens. McCormick. Circuit Judge, dissenting. Pridgen v. Warn, 15 8. 
W. 559, 79 Tex. 588, followed. 


—Ivory vV. Kennedy, 57 Fed. 340 ee eee eee ® Sede eid G Noe ROO OO 
Supersedeas. 
See “Appeal,” 38-41. 
Tariff. 
See “Customs Duties.” 
TAXATION. 


Validity of requirement of notice to owner of land sold before execution of 
tax deed, see “Constitutional Law.” 


Limitation of action to invalidate tax title. 
1. The Louisiana statute, requiring actions to invalidate any title acquired 
by tax sale to be brought within three years, (Laws La. 1874, Act 105, 
§ 5,) does not apply as against a landowner whose possession has never 
been interrupted. 
—Land Trust of Indianapolis v. Hoffman, 57 Fed. 333...... Seaees 358 


2. Under Laws Wash. T. 1886, p. 92, requiring holders of tax certificates. 
to give notice to the owner or occupant of the land before they can ob- 
tain tax deeds, a deed made by the sheriff to the holder of such a certifi- 
cate without compliance with the statute, and without reciting such com- 
pliance, is vold upon its face for want of authority to execute it, and is 
insufficient to set the statute of limitations running in favor of the gran- 
tee. 48 Fed. 266, reversed. 


—Coulter v. Stafford, 56 Fed. 564. ....... ccc cee ee (veie Seetucasug is: 


TELEGRAPH COMPANIES. 
TAability for failure to deliver message, see, also, ‘Courts,’ 24. 


Failure to deliver message—Who may sue. 
1. A person to whom a telegraphic message is directed cannot recover: 
against the company for failure to deliver the same, when he is no party 
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to the contract under which it is sent, and when the company is not in- 
formed, either by the terms of the message or otherwise, that the con- 
tract is for his benefit. 

—Western Union Tel. Co. v. Wood, 57 Fed. 471....... aa KANRA 432 


.Failure to deliver message—Damages for mental suffering. 

2. Damages cannot be recovered from a telegraph company for mental 
suffering resulting from simple negligence in the prompt delivery of a 
message announcing the dangerous illness of a relative, as such damages 
are too uncertain, remote, and speculative. 

—Western Union Tel. Co. v. Wood, 57 Fed. 471..... iS Ral lee ee ee oe 


Tender. 
‘Payment into court, see “Admiralty,” 4. 


Territorial Courts. 
-See “Appeal,” 3, 4; “Courts,” 19. 


TERRITORIES. 
‘Territorial legislation. 


Rev. St. § 1850, requires that all laws passed by territorial legisia tures. 
except certain territories named, “shall be submitted to congress, and, if 
disapproved, shall be null and of no effect.” Held that, in order to im- 
peach any law under tlis section, it must be shown that the same was 
submitted to congress, and disapproved. 

—Coulter v. Stafford, 56 Fed. Ok. crescer csere occas eooo oo eooo oosoo 18 


Time. 
For appeal, see “Appeal,” 4. 
For assignment of errors, see “Appeal,” 5. 


Title. 


Slander of, see “Libel and Slander.” 

Tax title, see “Taxation.” 

“To lands granted in aid of railroads, see “Publie Lands.” 
— under navigable waters, see “Navigable Waters.” 
“To support ejectment, see “Ejectment.” 


Torts. 


Liability of master for act of servant, see ‘Master and Servant,” 1. 
—of municipality for acts of officers, see ‘Municipal Corporations,” 1, 2. 


TOW AGE, 


. Liability of tug for negligence. 

1. ‘The master and crew of a coal barge in tow of a tug in the Gulf of 
Mexico gave a distress signal, and lowered a boat, whereupon the master 
of the tug cut the tow line to rescue the crew. The men, on being picked 
up, stated that the barge was in a sinking condition, and refused to return 
to her, and the tug, after staying by for an hour or two, but making no ef- 
fort to regaiu or save the barge, finally abandoned her. The wind wus 
blowing 30 miles an hour, with a high sea. The crew of the barge con- 
sisted of a master, engineer, and three men, and she was provided with 
engine, boiler, pumps, sails, and anchors, but no motive power. Held, 
‘that the quitting of the barge by her master and crew, without the in- 
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tention of returning, severed the legal relation created by the contract 
of towage between her and the tug. 
—The W. J. Keyser, 56 Fed. 731; Export Coal Co. v. Keyser, Id. ..101 


2. The voyage was commenced at night, and there was nothing to show 
to the master of the tug that the barge was unseaworthy, and nothing in 
the weather to excite apprehension of danger in proceeding to sen. Heli, 
that the tug was not concurrently culpable in commencing the voyage. 
The William Murtaugh, 3 Fed. 404, distinguished. 

—The W. J. Keyser, 56 Fed. 731; Export Coal Co. v. Keyser, Id...101 


8 A tug is guilty of negligence in running its tow upon an obstruction 
which competent and experienced pilots would have avoided. 48 Fed. 
917, affirmed. 

—The Mascot, 57 Fed. 512; Newtown Creek Towing Co. v. Rose Brick 


Co., Id... seeneeeven eeevnecee esereereeevneneseeeeensn ecocoovoc ooo tooo 


TRADE-MARKS AND TRADE-NAMES. 


Action for infringement—Who may sue. 

1. Where the purchaser, on foreclosure, of a property and ‘business which 
had long been conducted in connection with a trade-mark, uses the trade- 
mark under claim and color of title, with the full knowledge of the 
former owner, for eight years without objection, this amounts to an 
acquiescence which will estop the latter, and a subsequent purchaser 
of the trade-mark from him at sheriff's sale, from afterwards main- 
taining a suit to restrain such user. 

—Prince’s Metallic Paint Co. v. Prince Manuf’g Co., 57 Fed. 938. ..647 


2. In a suit in the courts of a state for infringement of the trade-mark 
“Prince’s Metallic Paint,” title to the trade-mark being claimed by both 
parties, relief was refused, on the ground that, even if plaintiff had 
title, it had forfeited its equity by using the trade-mark in connection with 
paints made from ores dug from other than the original Prince mine. Hele, 
that the defendant in that litigation, who had always used the trade-mark 
in connection with paints not coming from the Prince mine, had no equity 
to sustain a suit for infringement against the former plaintiff. 

—Prince’s Metallic Paint Co. v. Prince Manuf’g Co., 57 Fed. 988. ..647 


Transfer by sale of business. 

8. A trade-mark for metallic paint, which has been used for many years 
by the first producer and his successors solely in connection with paint 
made at a fixed place, and from ore dug from a certain mine, becomes 
localized and identified with the mine and place of manufacture so as to 
pass to the purchaser of the factory, mine, and business, as incident there- 


—Prince’s Metallic Paint Co. v. Prince Manuf’g Co., 57 Fed. 938. ..G47 


TRIAL. 


In equity, see “Equity,” 5. 

Questions for jury, see “Negligence,” 5. 

Waiver of jury, see “Appeal,” 26, 27; “Practice in Civil Cases,” 1. 
Weight of evidence, see “Evidence,” 11, 12 


Reception of evidence. 

1. Where the issue is as to the real ownership of railway stock, any error 
committed in permitting plaintiff to give orally the names of all the orig- 
inal subscribers, and to show that subscriptions made in the name of 
certain persons were in fact made for and paid by others, is cured when 
defendants themselves produce the subscription book. 

—McCracken v. Robison, 57 Fed. S75... .. ce cee wee cee Testeni ews 0 


v.6c.c.A4.—48 
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Argument of counsel. 

2. In an action for personal injuries, plaintiff's attorney, in his argument 
to the jury, said that the life tables proved that plaintiff would prob- 
ably live 40 years, and that the jury should take plaintiff's yearly earn- 
ings. and multiply by 40 to get the correct amount of damages; that, 
considering the past and future sufferings, this method could work no in- 
justice. Held, that the overruling of objections to this argument, as au 
unfair and misleading one, was reversible error, although the judge 
charged the jury that if they found for plaintiff they should allow such 
a sum as would compensate him for past and future loss by reason of 
his injuries, but that they must consider his power to earn money in new 
employments. 

—St. Louis & S. F. Ry. Co. v. Farr, 56 Fed. 904..........cc2 0000. 211 


Instructions—Province of court and jury. 

8. In an action for negligence causing personal injuries it is not always for 
tLe jury to determine whether or not a given state of facts constitutes 
negligence. Where the facts are admitted or are undisputed, and are 
such that reasonable men can draw but one conclusion from them, it is 
the duty of the court to declare that conclusion to the jury. 

—Northwestern Fuel Co. v. Danielson, 57 Fed. 915...... e....ooos . 36 


4. In a suit for personal injuries suffered by plaintiff while in the service 
of defendant, the injury having been caused by the fall of a scaffolding 
on which plaintiff was working, the trial court charged the jury that 
the scaffold fell because one of the brackets had been insufficiently fas- 
tened owing to the negligence of a fellow servant of plaintiff, for which de- 
fendant wus not responsible. Held, that the subsequent submission of the 
case to the fury (who rendered a verdiét for plaintiff) was reversible 
error, and ground for a new trial. District of Columbia v. McElligott, 6 
Sup. Ct. 884, 117 U. S. 621, 680, followed. 

—Herman v. Campbell, 56 Fed. 1013........ 202 scene (SPN Gee Ses eeu” 





Objections and exceptions. 

5. An assignment of error based on the court’s instructions to the jury 
cannot be considered when the original bill of exceptions does not show 
that exceptions were taken when the charge was given. 

—Sutherland v. Round, 57 Wed. 467................ neeaae 428 


6. Where a tricl judge, In a part of his charge, erroneously submits to the 
jury the question whether defendant's negligent agent is a vice principal, 
or a fellow servant with plaintiff, an exception is sufficient which is 
taken to that paragraph of the charge treating most extensively of this 
subject, ‘because said instruction does not properly state the rule whereby 
it is to be determined whether an employe is a coemploye or fellow serv- 
ant, said instruction going much further, as to the liability of an employer 
for acts of coemployes, than the law justifies,” in connection with a 
further exception,—that, at the time of the alleged injury, plaintiff was 
a coemploye with the man whose negligence caused the injury. 

—What Cheer Coal Co. v. Johnson, 56 Fed. 810.................0.- 148 


7. Error in instructing a jury that a railroad company is liable for ex- 
emplary damages on account of the malice, wantonness, or oppression of 
its conductor in ejecting a passenger from a train, is not cured by the 
statement that, in the opinion of the judge, the conductor was not ma- 
licious, wanton, or oppressive in his conduct, since the judge’s opinion on 
the facts is not binding on the jury. 

—Pittsburgh, C., C. & St. L. Ry. Co. v. Russ, 57 Fe@. 822.........597 


TRUSTS. 


Charitable trusts, see “Charities.” 
Substituted service on trustee, see “Writs.” 
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Express trust—Evidence to establish. . 

1. Where one who subscribed for corporate stock in his own name testi- 
fies that he subscribed solely for himself, a trust in part of the stock for 
another, who paid no part of the subscription price, cannot be estab- 
lished by vague and indefinite oral declarations of the subscriber. 

—Levi v. Evans, 57 Fed. 677; Same v. Sieberling, Id.; Same v. eat 


Id: eseetsesus ie hawks ke ees Treeierre Tr eT ee pies ee 


Rights and powers of trustee. 

2. Three stockholders executed an instrument whereby they professed to 
sell their stock to the fourth stockholder in the same corporation, “for and 
during the period of 6 months, in trust for the use and benefit of the 
grantors,” with power to sell the same on certain specified terms. Held, 
that said instrument in no wey prevented the latter from selling his own 
stock on such terms as he chose, it not appearing that his so doing in any 
way prevented the sale of the stock named jn said instrument. 

—Levi v. Evans, 57 Fed. 677; Same v. Sieberling, Id.; Same v. Wild, 
Id. @eeeeaevnrees#5u8s@ogeas@@88 @ @ @eeeseeeeseees8ees @eeeeoeueeeee9e95ese @ee@eee39#2ee#e e.o. oo D00 


Accounting by trustee. 

8. A stockholder who sells his own stock, together with stock held by him 
in trust for another. to a purchaser, who, as an inducement to the sale, 
buys from him without inquiry a worthless patent right, must account 
to such other stockholder for a share in the price received for such patent 
right, proportioned to the amount of the latter’s stock. 

—Levi v. Evans, 57 Fed. 677; Same v. Sieberling, Id.; Same v. Wild, 
1. ees ceed ta ed Ao akbar E eae eee ae oe era 500 


Equity jurisdiction. 

4. A court of equity has jurisdiction of a suit to establish and enforce an 
alleged trust, secure an accounting for a fraudulent breach thereof, and 
settle conflicting claims to a fund in the registry of the court. 

—Levi v. Evans, 57 Fed. 677; Same v. Sieberling, Id.; Same v. Y 


Id. eeeee e@eeseeoeeceweeeeseeoeseeoenseseeeeee G eeoenmeeveesceoeeveeveeeeseeeseeese eoeee 


Negligence, see “Towage.” 


UNITED STATES. 


Agents of government—Possession of World’s Columbian Exposi- 
tion grounds. 

1. Under the act of April 25, 1890, which gave governmental sanction to the 
World’s Columbian Exposition, but which declared that the United States 
should not in any manner or under any circumstances be Hable for any 
acts of the local corporation, and left the exposition to be managed, the 
expenses borne, and the income received by the local corporation, the pos- 
session of the exposition grounds by the local corporation is not the pos- 
session of the United States, since the corporation is not the agent of the 
government. 

—World’s Columbian Exposition v. United States, 56 Fed. 654......58 


— — Actions against. 

2. The circuit court has jurisdiction of an ejectment suit by a landowner 
against an agent of the United States in charge of a public improvement 
which is alleged to be built on plaintiff's land, and where defendant sets 
up and relies upon the government’s right and title the court may inquire 
and determine whether it is the superior title; but its judgment will not 
conclude or estop the United States, since the latter is not a party, and 
cannot be made a party without its own consent. Carr v. United States, 
98 U. S. 433, followed. Stanley v. Schwalby, 13 Sup. Ct. 418, 147 U. S. 
508, and Hill v. U. S., 13 Sup. Ct. 1011, distinguished. 

—Scranton v. Wheeler, 57 Fed. 803. ...cccccscccccccccccccccces 035 
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Actions by—Credits not presented to treasury. 


8. Rev. St. § 951, providing that, in suits by the United States against in- 
dividuals, no credit shall be admitted on trial unless presented to the 
treasury and disallowed, applies to payments by sureties of a defaulting 
postinaster on account of his liability, made in cash, as well as to credits, 
when evidence of such payments is sought to be introduced by the sureties 
in an action against them on the bond. 

—Alexander v. United States, 57 Fed. 828........... (ssi eeeieeesOue 


VENDOR AND PURCHASER. 


Lien on conveyance of right of way to railroad company, see “Railroad 


Companies,” 1. 


Bona fide purchasers—Notice of vendor’s lien. 


Where a bank acquires title to real estate by conveyance from its presi- 
dent, who held the land under a derd reciting full payment of the pur- 
chase money, and it has po actual knowledge that the purchase money 
was not in fact paid, it is an innocent purchaser without notice, and is not 
chargeable with constructive notice because of the knowledge of its pres- 
ident. 

—First Nat. Bank v. Tompkins, 57 Fed. 20....... ccc ccccccccces T 


2. A conversation by a grantor with a director of a bank, in which the 
former states that he is willing to convey a half interest in certain land 
to the president of the bank, with the understanding that such president 
wus to deed the whole interest to the bank, and that the president or 
the bank was to pay him by giving him credit upon notes then running 
against him in the bank, does not amount to notice to the director that 
the grantor intends to retain 2 vendor’s lien, but rather imports a notice 
that no such lien is to be retained. 

—Tirst Nat. Bank v Tompkins, 57 Fed. 20. .......ccccccecccccccsrdt 


1. 


Vice Principal. 


Negligence, see “Master and Sercvant,” 11, 12, 21. 


e 


Waiver. 


97 =” 


Of defects in pleading, see “Specific Performance,” T. 


Of exceptions, see “Exceptions, Bill of.” 

Of jury trial, see “Appeal,” 25, 26: “Practice in Civil Cases,” 1. 
Of objections to jurisdiction, see “Equity,” 2; “Judgment,” 1. 
Of pleas in abatement, see “Removal of Causes,” 2. 


Warranty. 
On sale of goods, see “Evidence,” 2, 7; “Sale,” 2-10. 


Waters and Water Courses. 


See “Navigable Waters” 
Widow. 
Right of inheritance, see ‘Descent and Distribution.” 


‘Witness. 
Re-examination, see “Appeal,” 22. 
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World’s Columbian Exposition. 
See “Charities;” “Injunction,” 1; “United States,” 1. 


WRITS. 
Sutstituted service. 


A suit brought by the trustee under a mortgage to foreclose the same 
for the benefit of the bondholders secured thereby is a suit for the set- 
tlement of a trust, and where the bondholders intervene by a petition in 
the nature of a cross Dill, alleging misconduct on the part of the trustee 
whereby the value of their security is diminished, the matters thus aris- 
ing are so connected with the subject-matter of the original suit as to 
entitle the bondholders to substituted service on the trustee's attorneys, 
the trustee itself being a nonresident. 583 Fed. 850, reversed. 

—Gasquet v. Fidelity Trust & Safety Vault Co., 57 Fed. 80........ 253 
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